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if it can be set aside under O. AR. 13 
O.9,R. 13 and O. 23, R. 1—Er parte decree against one daken 
SA pp icak oh by him to set ‘aside the decree—Withdrawal of suit against 
him alone--Effect 


O. 21, Rr. 2 and 53 (3)—Person who attaches a decree—If can 
exercise the power under O. 21, R. 2 (1) of certifying a payment or 
adjustment of the decree 


————QO. 21, R. 13—Failure to’ give in petition for attachment E pah, 
reguired by rule—Petition if in “accordance with law” to save limitation. 


aan o 21, Rr. 58 and 62—Attachment by simple money decree-holder— 
Claim by inggi aee Refusal to. hold sale subject to mortgage—Effect— 
Mortgage decree without impleading auction-purchaser—Right to posses- 
sion of mortgage decree-holder purchaser as against the simple money 
decree-holder purchaser—O. 21, R.' 97 | zS 
O. 21, R. 89—Judgment-debtor privately assigning a mortgage 46 
decree-holder and depositing the balance in Court on the re-opening’ day 
(the 30th day after sale happening to be a day om which Court was closed) 
—Application on that day for setting aside the sale—If compliance -with 
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O.- 21, R. 89—General Clauses Act (a of 1897), S. 10—Applicability. Sze 
Rep. 629 . 
Civil Procedure Code (V of 1908), O. 21, R. 90—-“Person whose lekek: 
are affected by the sale”’—Sale of property of person since adjudged insol- 
vent—Insolvent if person affected by sale. See Rep. 711 
O. 21, R. 92 (1) and O. 43, R. 1 (g)—Order refusing to enter- 
tain an application to set aside a sale because applicant failed to make a 
deposit—A ppealability under O. 43, R, 1 (g) 


O 22, R. 10—Agreement between financier and an dasackesdiul 
plaintiff in a partition suit to provide funds to file and prosecute appeal— 
Condition for financier reimbursing himself from properties which may be 
got in the event of success in appeal and for a half share therein—Death of 
appellant—If financier entitled to come on record as legal pas 
of appellant and continue appcal 

O 32, R. 12.—Suit filed by an uncle on behalf of his nephew to at 
a decree of the Panchayat Court against his nephew set aside om the ground 
that he was minor—Munor actually major on date of decree as well as suit 
—Suit if can be allowed to be continued by the nephew. See Rep. 337 .. 


————QO. 33, R. 1—Construction—Saleable interest in some items of suit 
property—Effect on right to sue as pauper. See Rep. 813 


O. 34, R. 14——Mortgage to father—Promissory note executed in 
favour of undivided son for interest/due thereon—Decree on the promis- 
sory note and execution against mortgaged properties—O. 34, R. 14, Civil 
Procedure Code, whether bar 


————O. 41, Rr. 11 and 12 (1)——Appeal if can be admitted in part only. 
' See Rep. 857 . 
— >. 47, Rr. 1 and 2—Review by succeeding presiding officer 


———Sch, II, Paragraph 16 (1)—~-Arbitration and award—Court’s juris- 
diction to pronounce judgment before expiry of ten days (provided for 
submission of application to set aside award under Art. 158, Limitation 
Act)—Consent of parties—Effect 


~——— Sch. II, para. 20—Award as a whole exceeding pecuniary jurisdic- 
tion though the portion of the award in which applicants are ia 
interested is within jurisdiction—Jurisdiction . 





Companies Act (VII of 1913), S 277-L}—Default by directors in maintain- 
Ing requisite cash reserve—Ordinary director not knowingly and wilfully 
a party to the default~-Propriety of conviction under S. 277-L. See Rep. 
me 478 . 


Contempt—~Newspaper publishing article commenting on legal meer ee 
during their pendency-—-False defence of want of knowledge of Denen 
of proceedings—Gross contempt 


Contract Act (IX of 1872), S. 19, Exception—Vendor deliberately making 
false stateament—I{ vendeg put upon inquiry. See Rep. 314 . 





S. 25 (3)—Promise to pay portion of barred debt-—-If provides good 
cause of action for whole debt. See Rep. 682 . 


—————S. 43—Division of outstandings and liabilities between three partner 
and covenant to indemnify the other partners for loss due to default or 
delay—If excludes right to! contribution under S. 43 of Contract Act. 


. 72—Executiom against property'already sold to stranger—Regis- 

tered notice by the purchaser and claim petition—-Dismissal—Purchase of 
e property by decree-holder in sale in execution—Deposit of amount under 
Civil Procedure Code, O. 21, R. 89 and setting aside of execution sale— 
Liability of decree-holder we 
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Contract Act (IX ‘of 1872) ; S! 72—Person paying property tax to Munici- 
pality upon dethand in a wrong belief that he was bound to poe entitled 
to recover it in Court of Jaw ` ' . 
—S. 72—Taxes and license fees paid under mistaken belief that pro- 
perties and business’ were situated withim jurisdiction of the Panchayat 
Board——-Claim for.refund-—-Sustainabiltty. See Rep. 582. 
S, _135--Scope-—-Extension af time given to judgment-debtor by 
District Mnnsiti—If discharges the surety <a 
—_————-§. 143¢—Applicability, see principal and surety. See Rep. 424 .. 


—_———-§. 153 and Civil Procedure Code (V of 1908), O. 20, R. 10 and 
O. 21, R. 31—Pawn—Repudiation by pawnee of pawnor’s title—Cessa- 
tion of right to interest 


Costs—Suit on mortgage—False defence by pusine mortgagee of tender and 
refusal by morigagee-—If justifies order for costs against puisne mortgageé 
personally——-Principles for awarding costs personally against persons other 
than mortgagor : 


Court-Fees—Executlion application converted into suit under Civil Procedure 
Code, 5, 47—Liability in the converted suit to pay Court-fee a 


Court-Fees Act (VII of 1870), Ss. 10 (2) and 12—Order on plaintiff- 
respondent to pay deficit Court-fee which ought to have been paid in_the 
Court below—Default—Applicability of Ss. 12 and 10 (2). See Rep. 478. 


———-—-Sch. IT, Art. 17 (A)—Suit filed in Munsif’s Court transferred to 
Subordinate Judge’s Court to be tried along with a suit in latter Court— 


Dismissal of both suits by a common judgment—Appeal to District Judge’ 


in suit originally filed in Munsiff’s Court—-Court fee—If to be as on appeal 
fram decree of Court of Subordinate Judge (Rs. 100) or decree--of 
Mumsif’s Court (Rs. 15)—-Power of appellate Court to correct mistake 
of lower appellate Court as to Court-fees ee 


Crimes—Confession—If to be rejected merely ‘because medical evidence ' 


is clear thaf death was caused in different way 


Criminal Law—Procedure-—Prosecution formally admitting that case against 
accused not established—Judge also summing up for acquittal—Unanimons 
verdict of “guilty” by jury—Verdict to be set aside as perverse 


Criminal Procedure Code (V of 1898), ‘5. 110—-Security proceedings under 
—Scope of enquiry—If limited to the acts committed within the limits 
of jurisdiction of the Magistrate who heard the case 


S, 130 and 133 (1)—Order on respondent ta remove a deity ie 
chapram left in a public street—Jury finding that chapram should be 
allowed toj be taken in procession—Order to take chapram and deity with- 
out paraphernalia of a regular procession-—Sustainability : 

—-—————§},_ 145—Procedure ., 

————_———-§ a, -182—Complainant cheated and parting win money at Trichino- 


poly—If casé can be tried by Sub-Divisional Magistrate, Trichinopoly. 
: See Rep. 760 


———--§s. 195 and 476—Criminal Rules of Practice, R. 37—Validity of 
rule—Complaint in respect of offence alleged to have been committed in 
relation to a proceeding in Court—Revisianal jurisdiction of High Court— 
Whether Civil or Criminal. . See Rep. 719. 


S. 488—Imprisonment for failure to pay wife’s maintenance ide] 
under:S. 488 without sufficient’ cause—Filing of insolvency petition by 
husband and obtaining order for release under S. 23 (1) of Provincial 
Insolvency Akt—If sentence of imprisonnrent to be “cancelled. See 

< Rep. 868 .. 
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Criminal Procedure Code (V of 1898), Ss. 517 and 523—Confiscation of pro- 
perties seized by Police during investigation and sent to the ERS 
When proper 

Ch. XXI—Case converted into Preliminary Register Case—Need to 
give accused a further opportunity to cross-examine prosecution witnesses. 


Crimina] Rules of Practice; R. 37—-Validity of rule. See Rep. 719 .. 


Criminal Trial—Failure to examine other persons who: were present-——If 

ground for discrediting clear evidence of eye-witness : 
Marking of irrelevant document in evidence—If ground for Suen: 
ing retrial 


Deed—Construction of—~“*Heir”, meaning of—Partition of joint family—Provi- 
sion as to successio in the event of circumstances happening ; 

Defence of India Rules, R 34, Cl  6—“Prejudicial acts "Meaning. 

Deposit of pro-note as security—If transfer of pro-note ee 

Divorce—Pregnency of wife—Evidence by husband as to non-access—Rule in 
Russel v. Russel—If applicable—European British Subject abandoning 
intention of returning to England—-Domuicile of residence—Indian Divorce 
Act applicable 

Emigration Act (VII of 1922), S 30 (3) read with S 25 (2) (b)— 


Assisting labdurers to dapak, from British India~-Gist of offence—Tests. 
See Rep. 816 . 


Evidence Act (I of 1872), Ss 26 and 27——Charge of ce ede oem erie 
by third accused followed by unsuccessful search by him for a spear said to 
have been hidden by him--Subsequent production of the spear by first 
accused—Admissibility of statement of third acctised under S. 27, Evi- 
dence Act and sufficiency to sustain a conviction, See Rep. 758 ... 

———-Ss 74 and 65 (e)—Returns under S. 22 of the Income-tax Act—If 
public documents within S 74, Evidence Act—Admissibility ‘of certified: 
copies in evidence under S. 65 (e) of Evidence Act 

mS, 116--—Tenant contending that lease deed was sham and nonai 
transaction never intended! to be put into operation at all—Whether barred 
by S. 116 


Execution—Joint decree—-Momool arrangement to receive proportionate 
amount from each judgment-debtor—-Whether can be pleaded ın execution. 


Hereditary officee of archaka—I¢ immovable property which can only be 
conveyed by a registered instrument—Inalienability of right. 





Hindu Law—Adoption—Refusal of consent by nearest sapindas—Absence ot 7 


any other sapindas of husband—Effect. See Rep. 779 . 
Adoption by widow—Consent of sapindas—Want of consent of 
daughter’s son—TIf invalidates adoption. See Rep. 400 .. 


Alienation by father—One son in existence at the cate of the aliena- 
tion—Subsequent birth of another son—Subsequently born son not entitled 
to question alienation——Share to which alenee is entitled. See Rep. 820 .. 

Coparcener disqualified from claiming a share in joint family property 
—If can sever his legal connection with family by issuing a notice. See 
Rep. 911 

——-——Gifts—Powers of father over smmovables—Unreasonableness of gift 
—Effect--Dowry received by coparcener thrown into “hotch pot”—Effect, 
Husband and wife—Receipt of separate maintenance by wife—If 
“judicial separatidn” from husband—Effect on right to deceased husband’s 





Government Prowident Find dmount. See Rep. 715. 
Inheritance—Brother’s son’s daughter—If entitked to inherit. | See 
‘ Rep. 433 ..: 
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Hindu Law—Jomt family business—Liability of coparcener taking part in busi- 
ness—Nature and extent—Test. See Rep. 469 . 

Maintenance—Destitute widowed daughter—Legal right to be main- 
tained out of father’s estate in the hands of his heir ‘i 
Maintenance—Husband marrying second wife and inviting his aia 


in-law to live with him—If sufficient ground for awarding separate main- 
tenance to first wife 


Mother—Right to residence—Non-existence of family dwelling EN 


on the date of her husband's death—If bars right ta residence in house 
constructed with family funds on ancestral land. led 


Stridhana—Illegitimate daughters of Hindu woman who was not a 
dancing girl—If entitled to succeed to stridhana of her mother’s mother. 
See Rep. 288 .. 

‘Widow—Maintenance—Widow’s private means or stridhana—If{ to be 
taken into consideration in fixing rate of maintenance. See Rep. 608.. 


Husband and wife—(1) See Hindu Law—Maintenance; (2) Divorce. 


Husband found not entitled to restitution of conjugal rights—Right of 
wife to maintenance—Legal cruelty—If essential 


Refusal of claim of husband for restitution of conjugal rights—How 
far ground for claim for separate maintenance by wife le ol 


Suit for restitution of conjugal rights—Suit by husband who had noth- 
ing tog do with his wife for 20 years after marriage—Plaintiff rejecting 
prior offer by wife to join him—Discretion of Court to refuse decree for 
restitution. See Rep. 877 


Income-tax Act (XI of 1922), S. 4 (2)—Foreign income—Remittance from 
borrowing under overdraft—Whether remittance of capital or income— 
Availability of sufficient foreign income in the year—Effect - 

———-§. 4 (2)—Money from outside British India—Investment in Kias 
bonds—Assessment on the face value of bonds—Whether income coming 
within the meaning of “receipt of income within British India”. See 

Rep. 639 ... 


Insolvency—Oficial Receiver of estate of one of the plaintiffs not added as 
respondent in appeal—Maintainability of appeal 


———Sale of property by Official Receiver—If£ ordinary Civil Court ie 
power or control over the acts off Official Receiver—Mere irregularity or 
inadequacy of price if ground ‘for setting aside sale in a suit. See 

Rep. 574 .. 


Interest Act (XXXII of 1839); .S 1—Deposit held under contract to pay 
interest—Refusal to pay on demand—Wrongful retention off the opo 
Interest 'Act—If applicable 


Land Acquisition Act (I of 1894), S. 3 (d)—Decision of Subordinate | 


Judge appointed under—Appealability under Civil Procedure Code. See 
Rep. 732 ..: 


Landlord and tenant—Agricultural lease—Tenant temporarily deprived of the 
use of the leased land for some time on account of flooding by sea water— 
Tenant if entitled to abatement of rent 


Lease—See Landlord and tenant. 


Limitation Act (IX of 1908), S. 4—Madras Village Courts Act—Filing of 
suit for Rs. 20 in District Munsif’s Court om reopening day, period of limi- 
tation having expired when Court was closed—Cognisability of suit by 
Village Court under Madras Village Courts Act—Effect—Civil Procedure 


Code, S. 15—Court of lowest grade competent to try—Village Court if - 


such a Court. l See RRP: 220 .. 
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Limitation Act (IX of 1908), Ss. 19 and 20——-Mortgage—Purchase of equity 
of redemption in execution—Loss of personal remedy against. mortgagor— 
Payment after that by mortgagor—Whether payment within S. 20 or acknow- 
ledgment within S. 19 to save limitation. See Rep. 766 . 

———S. 20—Joint Hindu family—Pro-note by son—Payment of sense 
and endorsement on pro-note by ‘father—If acknowledgment by “person 


duly authorised in that behalf” og 
——Art. 23—Suit for damages for malicious prosecution—Starting 
point of limitation aval 


——Arts. 142 and 144—Purchaser in sale in execution of mortgage 
decree—Suit for possession against person claiming tol be in possession 
adversely to mortgagor—Burden of praof Be 


Art. 182 (5)—Executicn petition by assignee of mortgage decree 
under unregistered deed—If in accordance with law, to save limitation. 
See Rep. 595 .. 


Art. 182 (5)—Petition for attachment without giving particulars 
required by Civil Procedure Code, O. 21, R. 13—If in accordance with law 
to save limitation under Art. 182, Cl. (5) of Limitation Act in another 
execution petition 


Madras Agriculturists Relief Act (IV; of 1938)—-Mortgage decree debt Pe 
by Hindu joint family—Application for scaling down by one member— 
Relief under Act if restricted to his share—Relief if restricted only to 
agricultural land included in mortgage. See Rep. 300 

Usufructuary mortgage—Suit by mortgagee to recover possession—If 
a suit to enforce the debt to which scaling down provisions apply--Rigat 
of subsequent lessee to raise question as to scaling down of debt 

——$s. 3 and 8—Decree of 1936 on a prænote of 1928 in renewal of 
earlier pro-note of 1925—~Debt which is to be scaled down 

———-Ss. 3 (4) and 15—Tree tax payable under the Madras Estates land 
Act—If “rent” within S. 15 of the Madras Act (IV of 1938)—Madras 
Estates Land Act, S. 77—Decision af Collector in applications for relief 





under Act (IV of 1938)—If revisable by High Court. [IN.R.J .. 
———S. 4 (g)—“*Maintenance”—If possesses any technical meaning 
N.R.] A 


——S. 4 (h)—“Debt or Debts” meaning—Exemption of women creditors 
—If affected by existence of other property or other debts due by non- 
agriculturists. See Rep. 534 . 

S. 9 Original debt by non-agriculturist—Supersession by a fresh pro- 
note by original debtor along with an agriculturist—Applicability of S. 9. 

—_——-S. 15 and S. 3 (4)—"Jodi”—If rent within the meaning of the Act. 

————S. 15 and R. 6 (1)—Amount claimed by major inamdar against minor 
inamdar for water charges, land cess, etc., alleged to have been paid to 
Government by former—If “rent”. See Rep. 369 

—-———§. 19—Appealability—Orders passed before new rules when execu- 
tion petition pending—If come under Civil Procedure Code, S. 47. See 


Rep 422 . 
—+——-S§. 20—Duty of Court to grant stay of execution 
————S§. 23,Proviso—Scope and effect 
Madras Borstal Schools Act—If applicable to persons other than KNA 
males 
Madras City Police Act (III of 1888); S. 60 and 5. 71 (9)—Seizure of 


cows found straying on the road onder S. 60 and prosecution of owner 
under S. 71 (9)—Presence of owner at the time of seizure if necessary to 
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constitute the offence—Redemption of the cattle by payment of pound fee— 
If an answer to the charge and ground for acquittal ‘eg 


Madras City Tenants’ Protection Act (III of 1922)—Land let with reser- 

- vation to landlord of right to trees growing on it—If comes within definition 

of and’ in the Act—Decree for eviction not executed—Lessee in posses- 
sion, if ‘tenant’ within definition in S. 2 (4) of the Act. 


Madras Co-operative Societies Act (VI of 1932), S. 48—Right of Cw 
Court to interfere—President of a Society resigning—Liquidation of the 
Society—Contribution order against resigned president—Notice under 5. 80, 
C P. C., to liquidator before suit by the aggrieved party whether necessary 
—Contribution order illegal T 


———S. 51—Award under—Application for execution—Limitation—Article 
applicable See Rep. 268 . 


Madras Court of Wards Act (1 of 1902), 5. 49—Notice as condition pre- 
cedent to institution of suit against Court of Wards—Proper form 
See Rep. 442 .. 


Madras Debt Conciliation Act (AI of 1936)—Creditors representing more 
than 50 per cent, of the debts objecting to settlement—Proper procedure .. 


If Debt Conciliation Board has power to scale down debts under 
Madras Agriculturists Relief Act [N.R.] .. 


S. 4 (1)—Application for conciliation by undischarged msolvent without 
the leave of the Insolvency Court—Jurisdiction of the Board’ 





Ss. 10 and 12—Absence of creditor when petition for conciliation taken 
up—Order that debt considered to have been ‘discharged—Propriety—Pro- 
cedure ; 


r. 3—Quorum necessary under—Order passed by chairman sitting alone 
—Validity 


Madras District Municipalities Act (V of 1920), S. 83—School pal 
with lands round the building—Pait of the land fenced off and rented to a 
shepherd—Lands, how far exempt from assessment 


S. 93 (1)—-Licensed distiller having one of his depots in charge of an 
agent within a municipality selling arrack to licensed retail dealers—If 
transacts business within municipality and if liable to pay profession 
tax : See Rep, 437 . 


Madras Estates Land Act (I of 1908), S. 26 (3)—Applicability—Landholder’s 
predecessors tn title fixing rent (which was lower than lawful rent) under 
compromise decree—Patta and muchilika fixing the prevailing rate—Dis- 
traint for rent—Applicability of S. 26 (3)—Validity of distraint 


Madras Hereditary Village Offices Act (III of 1895), Ss. 13 (1) and 21— 
Suit for declaration as to appointment of karnam—Absence of jurisdiction 
of Civil Courts See Rep. 912 .. 


S. 21—lf bar to a suit for partition of imam land between persons 
where rights to the shares has been already established See Rep. 708 


Madras High Court Original Side Rules, O. 23—Official Referee—Powers 
—English practice—How far applicable See Rep. 356 .. 


Madras Hindu Religious Endowments Act (II of 1927), S. 9 (11)—Provi- 
sion for “Abishekam” to deity ‘Maheswara Puja” and “Samaradhana’— 
Whether religious endowment—If dedication for benefit of Hindu public 


———S. 43--If ouststhe jurisdiction of Civil Courts to entertain a suit by 


a dismissed archaka challenging the correctness of the trustee’s action See 
Rep. 352 se 
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Madras Hindu Religious Endowments Act (II of 1927), S. 44-B—Rejection 
by Revenue Divisional Officer of application for directing resumption of ser- 


vice inams-—~Right of appeal to Collector. See Rep. 891 .. 
———S. 63 (4)—Refusal of Board to hold inquiry or frame a scheme—Court 
if can frame a scheme i See Rep. 882 


mami), 73—How far bar to suit for injunction restraining interference with 
plaintiffs’ individual right of worship by restraining persons other than 
Brahmins going further than certain limits m temple 


Madras Impartible Estates Land Act (II of 1904), S. 4—~—Amounts borrowed 
by the late holder for maintaining himself—-If “necessary purpose”’—Borrow- 
ing alter surrendering the whole estate to son—Debt how far binding on 
estate 


Madras Local Boards Act (XIV of 1920), S. 159 (1)—Encroachment in m 
lic strect—Claim of Panchayat Board to alleged encroachment—Question—If 
of civil or criminal nature See Rep. 599 .. 

—_——§S$. 164 (2)—Requisition order for land—Prosecution for failure to com- 
ply with-—-Board, if to establish its title to the land—Duty of Magistrate to 


decide legality of requisition See Rep. 598 .. 
—_——-S. 193—Power of president of Panchayat Board to grant or refuse a 
licence ; 


Madras Marumakkatayam Act (XXII of 1933), S. 4—Conjugal union of 
marumakkatays female solemnized in accordance with customary ceremonies 
of her community—Whether legal marriage under S. 4 of the Act 

Madras Motor Vehicles Taxation Act (III of 1931), S. 2~Steam Roller— 
If a motor vehicle hable to taxation under Act See Rep. 576 


Madras Prohibition Act (X of 1937), S. 4 (1) (a) —Offence WAGE apaa 
of accused--If excuse 


Madras Revenue Recovery Act (II of 1864), Ss. 38 and 59—Person with 
agreement for sale of land—JI{ person aggrieved who can sne for setting aside 
sale—Limitation for suit for setting aside sale—Revenue Divisional Officer 
—Jurisdiction to confirm sale 

S. 58—-Dispute as to area of land and assessment-—Civil Court if can 
consider the question See Rep. 704. 


Madras Village Courts Act (I of 1889)—Cognisability of suit by Village Court 
—Filing suit on re-opening day in District Munsif’s Court (Jimitation having 
expired during vacation )—-Limitation See Rep. 220 .. 


Malabar Law-——Trespasser—If entitled to retain possession of the land trespass- 
ed on until the true owner pays for improvements effected 


Minor not properly represented in arbitration proceedings—Procedure for 
declaring proceedings not binding on minor 


Mortgage—Contract that mortgagors should sell some lands to mortgagee~ 
How far discharge of mortgage—Suit on mortgage—Maintainability 
Suit for possession-—Later suit for mortgage money—Maintainability . 
Negotiable Instruments Act (XXVI of 1881), S. 70—City or village indicated 
as place :'for payment—"Presentment” how to be made—“Residence’—Mean- 
ing “a 
Oaths Act (X of 1873), S. 11—-Evidence given on special oath—Whether con- 
clusive for all purposes or only in proceedings ın which such evidence was 


given—Civil Procedure Code, O. 21, rr. 100 and 103—Order in claim pro- 
ceedings——If res judicata in suit under r. 103 See Rep. 685 . 


Partnership suit—Final decree overlooking need for decision on question of 


liability of partners infer se—Suit if can be deemed to be pending and de- - 
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if can be amended under S. 1510 or 152, Civil Procedure Gode— 


Proper ely 
Penal Code (XLV of 1860), S. 193—Allegation in plaint eee ee 

ander S. 193--Necessity for complaint by Court—If can be evaded by party 

filing a complaint of defamation See Rep. 689 .. 39 


en, 498-—-Charge of enticing away a married woman—Long course of 
living as husband and wife by complainant and woman-—lIf raises presump- 
tion of marriage—Failure of complainant to pay woman’s first husband the 


marriage expenses—Invalidity of divorce—Effect : 60 
nS, 504——Saying during discussion “shameless fellow. I will shoe you” 
—-If offence under 5. 504 > See Rep. 655 . 40 


Plaintiff asking for injunction restraining interference with his individual Jeki 
of worship by restraining persons other than Brahmins going further than 
certain limits in temple—Locus standi—Madras Hindu Religious Endowments 
Act (II of (1927), S. 73—How far a bar B 2 


Power of attorney——Power to discharge debts and to execute documents afresh 
if necessary—-If carries with it power to agree to the payment of interest 


for the amount for which document was to be executed si 31 
Practice—Appeal to Privy Counal—Petition of appeal not lodged in BANI 
Council—Withdrawal of appeal—Procedure 67 


Division Bench not accepting as correct a decision on a question of law 
of another Division Bench of same High Court—Necessity to refer to Full 
Bench See Rep, 400 .. 6 


- Framing issues—Issues proposed by parties—Recording as matter of 
course—Propriety—Duty of Court eA 22 


Joinder of causes of action—Suit by executors for partition of pro- 
perties left under the will—Prayer for partition of other joint family pro- 
perty—Joinder if proper—Incompetency on account of adverse interest of 
next friend of minor—If involves dismissal of suit ae 24 


Small Cause suit—Contentions raised under Agriculturists Relief Act— 
Need to give a judgment dealing with the correctness of the figures in the 
petition with reasons therefor [N.R.] .. 45 


Trial Court—-Competence to implead necessary parties 33 


Presidency Towns Insolvency Act (III of 1909), S. 106 (1) (a)—Order for 
administration of an insolvent estate in a summary manner—Failure to obtain 
leave of Court to appeal—Appeal if can be entertained See Rep. 533 .. 19 





Principal and surety—-Composition by principal debtor—If implied discharge 
of surety—Express contract by surety to be liable notwithstanding composi- 
tion—Effect—Banker—If bound to disclose state of account of a constituent 


to his surety—Contract Act, S. 143—I£ applicable Sée Rep. 424 .. 17 
Promissory note insufficiently stamped—Suit on contract of loan—When 

maintainable at 31 

Provident Fund——Recoveries of advances made from fund—If to be deducted ; 

5 from attachable salary 57 


Provincial Insolvency Act (V of 1920), Ss. 35 and 37—Adjudication fassi 
on alleged fraudulent preference of one creditor—Finding in proceedings 
under 5. 54 of the Provincial Insolvency Act, that there was no preference— 
Annulment of adjudication under S. 35—-Jurisdiction to make—Failure of 
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MADRAS IRRIGATION CESS (AMENDMENT) 
BILL, 1940." 


OBJECT AND Score.—-The Madras Irrigation Cess (Amend- 
ment) Bill, 1940, seeks to consummate the policy inaugurated in 
1900 regarding unauthorised user of government water for pur- 
poses of irrigation, by nullifying the effect of two important deci- 
sions of the High Court? The Bill proposes to enable government 
to levy a cess even where the user of government water is wholly 
involuntary on the part of a ryot and also where water though taken 
from an authorised source is yet taken contrary to the prescrip- 
tions of the revenue authorities as to the time, method and condi- 
tions of supply. 


Previous Porcs anD Provisions.--The preamble to the 
Irrigation Cess Act, 1865, specifically recited that cess on un- 
authorised use of water was to be by way of a fit return for the large 
sums of money spent by government in the construction and im- 
provement of works of irrigation and drainage. The preamble was 
however wider than the operative part and cess was held leviable 
irrespective of the question whether any construction or improve- 


*4 Bill further to amend the Madras Irrigation Cess Act, 1865, 
for certain purposes, 

Waereas it is expedient further to amend the Madras Irrigation Cess Act, 
1865, for the purposes hereinafter appearing; It 1s hereby enacted as 
follows :— 4 

1. This Act may be called THE MaADRAS 


Short title. IRRIGATION Cess (AMENDMENT) Act, 1940. 
Substitution of new 2. For section 1 of the Madras Irrigation 
section for section 1, Cess Act, 1865 (hereinafter referred to as the 
Madras Act VII Lah said Act), the following section shall be substi- 
1865. tuted, namely :— 





1. Sécretary of State v. Veeranna, (1937) 1 M.L.J. 732: LR, 
(1937) Mad. 772 (F.B.); Ratnamehol v. Secretary of State, (1939) 2 
M.L.J. 380. 
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ment had been effected or not.2 The Act of 1865 had made levy 
of cess dependent on supply or user of government water. Supply 
implied previous request and user freedom to refuse.* There was 
then no intention to penalise involuntary user by the cultivation of 
crops taking advantage of water getting into one’s land accident- 
ally or by overflow, percolation or drainage. The position was 
fully recognised by Board’s Standing Order 4, para. 7 which was 
in force before 1900. It stated: “Wet cultivation on dry lands 
with water which percolates from a government work is mot liable 
to water rate.” The landholder should be given the option of taking 
a full supply of water for his crop and in the event of his accept- 
ing. the offer, he should be charged water rate, but should he refuse 
to take a full supply, no charge should be made for water which 
reaches his holding by percolation”. This principle was entirely 
in accordance with the rule obtaining in all systems of. jurispru- 
dence that government has no right to water flowing underground. 
The law as to rivers and flowing streams has been held inapplica- 
ble to springs and waters beneath the earth’s surface In Ballard 
v. Tomlinson,’ Brett, M.R., observed:- “The percolating water 








“1. (a) Whenever water is supplied or 


Power to levy water- used for purposes of irrigation from any river, 
cess in addition to as- Stream, channel, tank or work belonging to, or 
sessment on land. constructed by or on behalf of, the Crown, and 


(b) whenever water from any such river, stream, channel, tank or 
work, by direct flow, or by indirect flow, percolation or drainage from or 
through adjoining land, irrigates any land under cultivation, or flows into 
a reservoir and thereafter, by direct flow, or by indirect flow, percolation or 
drainage from or through adjoining land, 1rrigates any land under cultivation, 
and ın the opinion of.the Revenue Officer empowered to charge water-cess, 
subject to the control of the Collector and the Board of Revenue, such irri- 
gation is beneficial to, and sufficient for the requirements of, the crop on 
such land, 
it shall be lawful for the Provincial Government before the and of the reve- 
nue year succeeding that in which the irrigation takes place to levy at 
pleasure on the land so irrigated a separate cess for such water, and the 
Provincial Government may prescribe the rules under which, and the rates at 
which, such water-cess shall be levied, and alter or amend the same from 
time to time: 
| Provided that where a zamindar or inamdar or any other description of 
landholder not holding under ryotwari settlement is by virtue of engagements 
with the Crown entitled to; irrigation free of separate charge, no cess under 
this Act shall be imposed for water supplied to the extent of this right and no 
more: 


2. Urlam case, (1917) 33 M.L.J. 144 : L.R. 44 LA. 166 : I.L.R. av 
‘Mad. 886 (P.C.). 

3. Venkatappayya v. The Collector of Kistna, (1889) I1.L.R. 12 Mad. 
407; Krishnayya v. Secretary of State, (1895) I.L.R. 19 Mad. 24. > 

4. Acton v. Blundell, (1843) 12 M. & W. 324 : 152 ER. 1223; Chase- 
more v. Richards, (1859) 7 H.L C. 349 : 11 E.R. 140. 

5. (1885) L.R. 29 Ch.D. 115 at 121; see also McNab v. Robertson, 
(1897) A.C. 129. 
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below the surface of the earth is a common reservoir or source in 
which nobody has any property, but of which everybody has as far 


as he can, the right of appropriating the whole.” 


The Irrigation Cess (Amendment) Act, 1900, was designed 
to get rid of what was called the paradox that crops may be raised 
by means of government water without that water being either. 
“supplied” or “used”. Instead of merely penalising involuntary 
user of surface flow of water for purposes of irrigation the Act im- 
posed the lability to pay cess even where advantage was taken of 
water percolating into one’s land due to natural causes, for raising a 
crop. The Act made no provision whatever for damage likely to be 
caused to landowners from government sources of irrigation by 
percolation or overflow into their lands. In such cases the common 
law operated to negative compensation. If landowners are to pay 
for benefits received through involuntary flow from a government 
source, it is but fair and equitable that the correlative right should 
be given of receiving damages for loss sustained. 


While the evil still stands unremedied the government propos- 
es to take further power through the present Bill regarding the 
imposition of cess. The difference in the language employed be- 
tween the second limb of the taxation section cS: re and the 


Oo earl wasan —— een serana wani a maan 


Provided also that no cess shall be leviable ad this Act im respect 
of land held under ryotwari settlement which is classified and assessed as wet, 
unless the same be irrigated, whether tvoluntarily or involuntarily and whether 
wholly or in part— 


(i) from any source hereinbefore mentioned, not bene a source which 
has been assigned by the Revenue authorities or adjudged by a aa 
Civil Court as the source of irmgation of such land; or 


(ii) from any source assigned or adjudged as aforesaid in respect of 
such land, otherwise than ın accordance with any order of the Revenue 
authorities regulating the time, method and conditions of supply of water for 
the irrigation of such land from such source free of separate charge.” 


3 (1) No suit or other proceeding shall lie against the Provincial 
Government, or any officer or servant of the said 


Indemnification for Government, or any authority subordinate to them, 
acts done before the or any person acting under the authority of or 
commencement of this with the permission of the said Government, 
Act. officer, servant or authority, in respect of any 


act done or purporting to, be done before the 
commencement of this Act under section 1 of the said Act, if such act could 
have been done under the said section 1 as amended byi this Act, and the 
Provincial Government and all officers, servants, authorities and persons 
aforesaid are hereby indemnified and discharged from all lability in respect 
of all such acts in so far as they could have been done under the said section 1 
as amended by this Act. 


(2) Any suit or other proceeding instituted before the commencement 
of this Act in respect of any act done or purporting to be done under section 1 
of the said Act shall be disposed of as if the said section 1 as amended 
by this Act, had been in force at the time of the institution ‘of the said suit 
or proceeding in the Court of first instance. ' 
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exemption clause (Proviso 2 to S. 1) had led the Courts to hold 
that unless there was irrigation by using,—t.e., a voluntary user of 
water for purposes of irrigation, the liability to pay cess did not 
arise. It was also further held on a construction of the language 
of the exemption clause that land held under ryotwari settlement 
and classified and assessed as wet will not be liable to pay cess in 
“respect of voluntary user even, unless it was shown that such user 
was unauthorised and was of water from a source other than the 
one prescribed for the land." 


OBJECTIONS TO THE Present Birtt.—The present Bill is 
designed to change the law in regard to both these matters. There 
are however a number of considerations which it is hoped will be 
taken into account before the Bill becomes law. 


It may be conceded that Government should possess power to 
distribute water fairly among all those entitled to it for purposes 
of cultivation, and therefore to punish people clandestinely abstract- 
ing water from a government source. But the Bill makes an alto- 
gether wrong approach to the problem. If owing to the negligence 
or default of the irrigation authorities or the acts of a ryot holding 
land on the upper reaches of a channel, water flows into the land 


STATEMENT OF OBJECTS AND REASONS, 


The conservation and control of works of irrigation in India have from 
the earliest times been in the hands of the ruling power which has exercised 
its authority so as to secure a just and equitable distribution of the available 
_supplies. For the purpose of such distribution it is generally recognized that 
the holders of registered wet lands have the first call on the supply 
available for irrigation and water is allowed to such wet lands for the 
irrigation of one crop or of two crops, according as they are registered as 
single crop wet or double crop wet. In order to make the best use of the 
supply in the interests of all holders of wet lands, tis often necessary to 
institute special turns during which the source of irrigation is open only for 
the use of specified portions of the ayacut and is closed to others. When 
available, water is also allowed on permits for the irrsgation of dry lands 
and for, raising a second crop on single crop wet lands. The taking of 
, water for irrigation in cases other than those mentioned above or during 
periods when the irrigation work is closed is prohibited. It frequently 
happens, however, that ryofs take water clandestinely to dry lands which 
are not entitled to water at all or to wet lands at periods during which such 

lands are not entitled to supply by making a breach in the channel bunds 
or by tampering with the sluices, etc. In order to prevent such unauthorized 
taking of water, it has hitherto been the practice to levy enhanced water-cess 
under the rules made in that behalf under the Madras Irrigation Cess Act, 
1865 (Madras Act VII of 1865). Such enhanced water-cess has usually to 
be levied on all the lands actually irrigated by irregular means as it is 
: seldom possible to identify the particular individual who is responsible for 
the irregularity. The High Court has however held in two recent cases— 





6. Kanntappa Mudakar v. Secretary of State, (1935) 69 M.L.J. 728: 
I.L.R. 59 Mad, 107; Secretary.of State v. Veeranna, (1937) 1 M.L. J. 732: 
I.L.R. (1937) Mad. 772 (F.B.). 

7. Ratnammal v. Secretary of State, (1939) 2 M.L.J. 380. 
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of a ryot having land in its lower reaches without his knowledge 
one would reasonably expect the latter to make use of the water, 
if that can be done. Where is the sense then in mulcting him with 
a cess instead of appreciating his conduct, or in countenancing 
waste rather than allow the water to be used? What justification 
can there be for imposing cess in a case where a person’s land has 
become waterlogged consequent on the action of some third person 
in tampering with a channel and the ryot is unable to get rid of the 
accumulation in spite of his best efforts and then to make the best 
of a bad situation he endeavours to raise a crop suitable to the 
then condition of his land and in fact does not make a profit out 
of it? Venkatappayya v. The Collector of Kistna, was a similar 
case. In that case a ryot owned some lands in Zapudi village, 
which were originally cultivated with dry crops. The villages 
lying above Zapudi came to be irrigated with the waters of the 
Kistna canal. The excess water so flowing submerged the plain- 
tiff’s land and stagnating upon it rendered dry cultivation an im- 
possibility. Nor could the plaintiff arrest the flow of the water 
except by putting up a dam at a high cost. In fasli 1294, the 
plaintiff sowed a kind of paddy called ttruvarangam and attempted 
to,raise a crop which might not perish from the land getting periodi- 
cally inundated. The crop in fact failed and yielded no profit. 
The revenue authorities levied a cess. The High Court held the 


LL R. (1937) Mad. 772 and I.L.R. 59 Mad. 107—-that under he: Madras Madras 
Irrigation Cess Act as it now stands, water-cess can be levied only where 
the user of water is voluntary. It is, however, essential if Goivernment are 
to discharge their responsibility for securing a just and equitable distribution 
of available supplies, that they should be armed with the power necessary to 
enforce the scheme of distribution laid down. It is therefore proposed 
to amend the wording of the Act so that the practice hitherto followed, as 
explained above, may be covered by express statutory provision. 


2. The second proviso to section 1 of the Irrigation Cesg Act runs as 
follows :-— 


“Provided also that no cess shall be leviable under this Act in respect 
of land held under ryotwari settlement which is classified and assessed as 
wet, unless the same be irrigated by using without due authority water from 
any source hereinbefore mentioned and such source is different from or 
in addition to that which has been assigned by the Revenue-authorities or 
adjudged by a competent Civil Court as the source of irrigation of such 
land.” 


Under this proviso, single crop wet lands are given water for one crop 
without any extra charge. The quantity of water available for irrigation is 
limited and it is not possible to supply water for a second crop to all single 
crop wet lands. The holders of registered double crop wet lands have a 
first call on water for the cultivation of a second crop and unauthorized use 
of such water by the holders of single crop wet lands will make it impossible 
for the Government to secure to’ the holders of registered double crop ‘lands 
the supply to which they are entitled. Where therefore water is taken for 
irrigating a second crop on single crop wet lands without due authorization, 
the practice has always been to levy enhanced water-cess according to the: 


8. (1889) IL.R. 12 Mad. 407. 
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imposition to be wholly illegal. In a case of that type under the 
present Bill the ryot will have to suffer. 


In the statement of Objects and Reasons it is recited: “Such 
enhanced water cess has usually to be levied on all the lands actu- 
ally irrigated by irregular means as it is seldom possible to identify 
the particular individual who is responsible for the irregularity.” The 
Government has practically admitted that inability on its part to 
trace the culprits is responsible for the proposed punitive: action 
against innocent persons as well. By what canon can such a 
course of action be justified in normal times? 


The Bill gives power to Government to impose cess even where 
irrigation by involuntary user is only partial. This is a principle 
which appears now for the first time, and contains possibilities of 
easily becoming oppressive. Where the irrigation resulting from 
the involuntary user is not substantial there can be no justification 
whatever to impose any cess at all. Unless the involuntary user 
has resulted in the.irrigation of lands completely or substantially 
he should not be made liable to any extent or at any rate to more 
than the cess lawfully leviable on the extent of the land benefited. 


S 3 seeks to give a retrospective effect to the amend- 
ments. There is little warrant for providing any indemnity for 
acts done before the commencement of the amended Act. Where 
the prior law had been beset with doubt and had lent itself to more 
than. one interpretation and the revenue authorities had followed 
a course of action, which subsequently turned out to be mistaken, 
there may be some justification for an indemnity clause. Where 
however the acts of the revenue authorities were not due to any 
ambiguity in the law and to any doubt legitimately engendered or 


rules framed under the Madras Irrigation Cess Act. In a recent judgment 
delivered in May last [(1939) 2 M.L J. 380] however, the High Court has 
held that the abdve proviso does not permit of the levy of water-cess for 
the irrigation of a second crop on single crop wet land, unless the water is 
taken from a source physically diferent from that allotted to the land. This 
ruling would invalidate, the immemorial practice and enable any holder of 
single crop wet land to take water for a second crop tfrom the source assigned 
to such land, without liability to any charge under the Madras Irrigation 
Cess Act. It is therefore essential to amend the wording of the proviso so 
that the existing practice may be covered by it. 


3. As the High Court has held that the rules framed under section 1 of 
the Act are wira vires in so ifar as they permit of the levy of enhanced 
water-cess in the cases mentioned above, it is proposed to give retrospective 
effect to the amendments made ‘by the Bill and also specifically to indemnify 
the Government and their officers from liability in respect of acts done cn 
the basis of the interpretation of section 1 which has been accepted and acted 
upon by the Government all these years. 


It may be stated that the late Ministry shortly before its resignation 
approved of legislation on the lines proposed in the Bill, 
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where the language of the existing law is wholly clear and affords 
scanty shelter. for the Courts adopted by the revenue authorities (as 
for instance, in collecting cess where water was not taken from an 
unauthorised source) there is no reason to give retrospective effect 
to the taxation and penal provisions and thereby relieve Govern- 
ment from the liability to refund cesses illegally levied in the 
past. 


maeka, aa 


SUMMARY OF ENGLISH CASES. 


3 MARSLAND, In re; Luoyps BANK, LTDe v. MARSLAND, (1939) 1 Ch. 
20. 

Wills—Deed of separation—Covenant not to revoke a will—If extends 
to revocation of will by virtue of Wills Act, 1837, S. 18. 

On goth May, 1902, the testator and his first wife entered into a 
deed of separation. At that time the two children of the marriage were 
a son and daughter aged 12 and 7 years respectively. Immediately 
before the deed of separation the testator had made a will, whereby 
certain dispositions in favour of (1) the wife and (2) the children were 
made. The separation deed contained among others, a covenant 
“mot to revoke or alter the will” so far as regards the gift to the wife 
and children. The first wife died on 14th November, 1908, and on 
some date before 19th February, 1935, the testator married a second 
wife and by virtue of the Wills Act, 1837, S. 18 the first will was 
revoked. On 19th February, 1935, he executed a fresh will. The 
question arose whether the covenant not to revoke was broken by 
the second marriage. Farwell, J., hsld that even assuming that the 
covenant was broken by the marriage of the testator, the covenant, 
if it restricted a subsequent marriage was void as being against public 
policy. The Court of Appeal keld that when the testator covenanted 
not to revoke his will his words are to be confined to acts of revocation 
as such, and do not extend to the case under S. 18, Wills Act, 1837, 
where revocation follows as a matter of law whether or not the testator 
wishes it. It cannot be taken as an intention to impose a tacit restric- 
tion on remarriage. 





GATTI v. SHOOSMITH, (1939) 1 Ch. 841. 

Practice—Appeal not filed in time owing to mistake of legal adviser— 
Discretion of Court to extend time—R.S.C., O. 58, R. 15 and O. 64,5R. 7. 

The discretion to extend time for filing appeal, is a perfectly 
free one. The Court is not concerned with the merits of the case or 
probability: of success or otherwise. Where the reason for the failure 
to institute his appeal in due time, was a mere misunderstanding 
(which to any one who was reading the rule without having the 
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authorities in mind, might- very well have arisen) on the part of the 
legal advisers who-had within time informed the respondents’ salicitors 
by. letter, of their client’s intention to appeal ajid the delay-is a matter 
of a few days, the discretion ought to be exer4ised and leave to appeal 
though out ‘of time ought to be given. - 





Bonp v. NORMAN. Same y. NOTTINGHAM CORPORATION, % (1939) 
1 Ch. 847. 

_Easements—Collateral support—Corporation demolishing serotent tene- 
ment in pursuance of clearance order—Duty to provide equivalent support. 
“The owner of a-servient tenement ‘adjoining plaintiff’s premises 
having failed to demolish his premises as provided in a clearance 
order under Housing Act, 1936, it became the duty of the corporation 
to enter and demolish the premises. 

Held, the corporation must be restrained from demolishing the 
premises without providing an equivalent support to the adjoining 
premises. 





McEACHARN’S SETTLEMENT TRusts, Jn re: Hopson 2. McHACHARN, 
(1939) 1 Ch. 858. ; 

o Settlement—-Power to invest in stocks—If gives power to invest in shares 
of a limited company. 
A power to “invest in stocks”? in a settlement includes the 
power to invest in fully paid shares of a company. 





Lock v. ABEROESTER, Ltd., (1939) 1 Ch. 861. 

Easements—Right of way—Proof of user with carriages drawn by 
horses—If extends right to use of the way with mechanically propelled vehicles. 

Where proof ‘is given of a user over the required period by 
carriages drawn by horses, so as to establish a carriage way as an 
appurtenance, the right which is acquired is one which enables the 
owner of the property to which the road is an appurtenance to use 
the way with mechanically propelled vehicles. 





Darsy, Jn re : RUSSELL v. MACGREGOR, (1939) 1 Ch. gos. 

Wuls—Residuary estate charged with payment of annuity under another 
will—Applicabtlity of rule in Allhusen v. Whittell—Jf payment to be made 
out of capital and income to the annuitant. 

The testatrix was in possession of her father’s residuary estate 
subject to and charged’ with, the payment by her to the testator’s 
widow an annual sum necessary to make the widow’s income up to 
£3,000 per annum. She disposed of her whole estate including her 
father’s residuary estate and added to her mother’s income which 
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was to come out of the income of her estate. The testatrix settled 
her residuary estate. - The question is whether or not, as between 
the life tenant and those interested in the capital of her estate, there 
ought to be, so far as regards the father’s residuary estate, an adjust- 
ment as between capital and income as to the annuity in favour of the 
mother. 
Held, the testatrix cannot be treated to have entered into a 
personal covenant to pay the annuity under her father’s will. The 
rule in Allhusen v. Whittell, L.R. 4 Eq. 295 (that each instalment as 
it becomes payable is to be paid by means of a piece of capital together 
with the income on that piece of capital as from the date of testator’s 
death to the date of payment) applies only to a liability to pay an 
annuity in respect of which the testator had entered into a personal 
covenant and not to a mere charge created by the original testator’s 
will. In this case the payment, out of capital and income, cannot 
be made without the consent of the annuitant herself. The rule 
cannot be applied even after the annuitant’s death as the rule has 
to be applied at the time of the payment. 





DELGOFFE v. FADER, (1939) Ch. 922. 


Gifis—-Donatio mortis causa—Delivery of Bank deposit book with 
other chattels—Effect. . 

During her last illness the deceased on one occasion asked the 
donee to replace her black bag in her own wardrobe saying “ If I 
should die, then you are to get everything in this bag—-the jewellery 
and also what is in the envelope ” (the envelope contained a deposit 
book of the Midland Bank with £ 933-8-o to her credit), On a 
second occasion the deceased had the bag brought out and said 
“ Put this bag in your wardrobe so that I can keep my eye on it; 
should I die, I wish you to have the bag and everything that is in it.” 

Held, on a second occasion, the handing of the bag with the 
direction to place it in the donee’s wardrobe was a sufficient delivery 
and the bag with all the articles except the pass book passed under 
a valid donatio mortis causa. As to the pass book and the £ 933-8-0 
standing to the credit of that account there is no valid donatto moriis 
causa by mere delivery of the pass book. t> 





De CHASSIRON, Jn re: LLOYDS BANK LTD. v. SHARPE, (1939) 1 Ch. 
934: 
Wills—-Annuities to be paid out of income of residuary estate—Direction 
to resort to capital if income insufficient to pay the annuities—Annuities tf to 
abate. 
“ The testatrix after certain dispositions and legacies provided for 
annuities payable out of the income of the residue. The testatrix 
B 
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- directed that on the death of each and every one of the annuitants, 
trustees should pay the annuity of the person so dying equally between 
the surviving annuitants. She directed also that if at any time the 
income of the trust fund should be insufficient to answer the annuities, 
recourse may be had to the capital thereof. Any surplus of income 
was to be paid equally to certain charities. After the death of last 
of the -annuitants, the capital and future income of the trust fund was 
to be distributed absolutely between some charities. The estate 
amounted to £ 23,000 and would provide annually £ 750 from 
authorised investments. The total of the annuities payable was 
£ 1650 per annum. 

Held, as in the present case the testator’s intention can be carried 
gut exactly and fully there should be no valuation of the annuities 
and the directions given in the will should be carried out. 





DAPONTE v. SCHUBERT AND Roy Nominess, Lro., (1939) 1 Gh. 
958. 

Practice—Charging order in favour of judgment-creditors—Enforceabiltty 
if to be by foreclosure or sale. 


In a summons for an order for foreclosure pursuant to a charging 
order on certain shares, 


N 


Held, following Attwood v. Gibbons, (1927) unreported and 


D’ Auvergone v. Cooper, (1889) W.N. 256 that the remedy was sale and 
not foreclosure. 





Eves: In re MIDLAND BANK v. Eves, (1939) 1 Ch. 969. 

Wil—Annuity free of all duties and free of income-tax at the current 
rate for the time betng-——Income-tax recovered by annuitani—Person entitled 
to. 

An annuity “ free of all duties and free of income-tax at the 
current rate for the time being” does not entitle the annuitant to 
retain the income-tax recovered on the annuity. — 





WALKER, Jn re: PUuBLIO TRUSTER v. WALKER, (1939) 1 Ch. 974. 

Will—Annuity subject to forfeiture on bankruptcy—Bankruptcy of 
annuitant in lifetime of testator and discharge after death of testator but before 
instalment of annuity become payable—Effect on vesting of annuity. 

Testator directed his executor and trustee under the will (dated 
December 28, 1931) to pay out of the income of his estate £ 250 per 
annum to his brother during life till inter alia he shall become bankrupt 
and on such event to the brother’s children. Testator died on Novem- 
ber 16, 1938 and will was proved on March 14, 1939. Testator’s 
brother was adjudicated bankrupt on September 29, 1937 and obtained 


TRILLE 
T] THE MADRAS LAW JOURNAL. ; 11 


an order on November 15, 1938. suspending his discharge -for one 
month and that he be discharged as from December 15, 1938. 

Held, the annuity would have vested on the death of the testator 
but for the forfeiture clause. On the true construction of the will 
and in the events that have happened the annuity has failed and 
determined by reason of his bankruptcy subsisting at the death of 
the testator and the operation of the forfeiture clause transferred the 
annuity to the children of the annuitant. 





GuNTHER’s WILL Trusts: Inre ALEXANDER 0. GUNTHER, (1939) 
1 Ch. 985. 

Will—Residuary estate—Date for valuation for adjustment of rights 
inter se in the final distribution. 

Where there is nothing in a will which indicates that the testator 
contemplated any particular date for the valuation of the estate for 
adjustment of rights in the final distribution, the date of the death 
of the testator must be taken as the most convenient date for such 
valuation. 





Brooks SETTLEMENT Trusts : In re LLoyps BANK Lro. v. ‘TILLARD, 


(1939) 1 Gh. 993. | 

Assignment by son of an ede under powers under Marriage 
settlement of parents—Assignment voluntary and not for value—If enforceable 
in equity. 

By a voluntary settlement of 8th May, 1929 A.J.T. assigned to 
the plaintiff bank all his interest to which he may thereafter become 
entitled under a special ‘power of appointment under the marriage 
settlement of the parents of 14th November 1g04. On 15th May, 
1939 the mother in the exercise of the power under 1904 settlement 
irrevocably appointed a sum of £ 3517 to A.J.T. and also released 
her life interest in it. A.J.T. claimed this sum notwithstanding the 
settlement of 1929. 

Held the assignment of 1929 was of something which he may 
become entitled to in future—not a contingent interest, but a mere 
expectancy. The trustees must hand over to A.J.T. the sum of 
#3517 on the footing that the voluntary settlement did not operate 
as a valid assignment or declaration of trust in respect thereof. 





Eaves v. Eaves, (1939) 1 Ch. 1000. 

Will—Gift to wife during widowhood—-Remarriage of widow T, 
a nullity—E fect. 

The testator gave his wife a legacy and gave to her during her 
widowhood the use of a certain house and an annuity of £ 600 during 
her life or widowhood to be paid by the trustees. The testator died 
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in 1919 and his widow remarried in 1925. A decree nist of nullity of 
that marriage was made on 24th May, 1937, and that decree was 
made.absolute on 15th November, 1937, on the ground of incapacity 
of the husband to consummate the marriage. She then claimed 
the life interest as widow. 

Held, as the second marriage was null and void ab initio her widow- 
hood never determined. But she could not after such long delay 
claim the benefits of any life interest from the trustees who had dis- 
bursed them. 

[Affirmed by Court of Appeal in (1939) 4 All. E. R. ve on the 
ground of acquiescence]. 





BATCHELOR v. Evans, (1939) 1 Ch. 1007. 

Executors—Judgment by default against—Presumption of devastavit 
—If open to executors to prove there was no devastavit and assets of deceased 
no longer in their hands. 

In the King’s Bench in an action by the plaintiffs on a mortgage. 
by the deceased, a judgment by default was passed against the exe- 
cutors in their representative capacity. The result was- that the 
defendants admitted by not putting in an appearance that they 
had in their hands assets of the deceased sufficient to satisfy the claim. 
Shortly after the judgment proceedings in Chancery Division was 
commenced by two beneficiaries for administration of the estate of 
the deceased with the executors as defendants and in that action a 
receiver of the estate was appointed and an order for administration 
was made, on default of appearance by defendants. Some months 
later, the plaintiff issued a writ of fieri facias to enforce the judgment 
and a return of nulla bona was made. In thé present action, plaintiff 
claimed payment by defendants personally of about É 2 2,000 under 
the mortgage. 

Held, though there is no doubt that the King’s Bench judgment 
is conclusive against the defendants so far as it goes, as an admission 
of assets, and the return of nulla bona by the sheriff raises a presumption 
that a devastavit has been committed by the defendants, it is open to 
the defendants, if they can, to show why at the date of the return of 
nulla bona the assets admittedly in their hands at the date of the judg- 
ment, are no longer in their hands and to show, that that is not due to 
any devastami by them. ‘The appointment of receiver and order for 
administration is conclusive proof of that. 





SMITHERS : Jn re Warts v. SMITHERS AND OTHERS, (1939) 1 Ch. 
1015. 
Will—Construction—“* My securities? and remainder of the. money. 
- A will contained the bequest “ I give and bequeath to my son B 
when my securities have been converted into -cash, two-thirds of the 
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proceeds. To my son H £500. To my son B the remainder of the 
money, 


Held, the expression “ my securities ” in the absence of sufficient 
contest cannot have a wider meaning than a debt or claim the payment 
of which is in some way secured, and does not include shares or stock 
in a company. The gift of the remainder of the money is a gift of 
the residuary personal estate. 





KLEINWORT Sons & Co. v. UNGARISSE BAUMWOLLE INDUSTRIE 
ACTIENGESELLSCHAFT, (1939) 2 K.B. 678 (G.A.) 

Contract—Superoenent foreign legislation—LEffect on enforceability. 

Where there is an offer by letter from Hungary accepted in 
London of bills payable in London and it obliges the defendant to 
provide pounds sterling in London, London is both the locus contractus 
and the locus solutionis. Two elements must co-exist if an English 
contract rendered unenforceable in the English Court by supervenient 
foreign legislation—(1) there must be an act which the contract requires 
to be performed in the foreign country, and (2) the act must have been 
rendered unlawful there. In the present contract nothing is said as 
to whence the pounds sterling for payment in London are to come 
and there is no impossibility of performance. The plaintiff is entitled 
‘to succeed. (Decision of Branson, J. affirmed by the Court of Appeal.) 





EGERTON vy. JONES, (1939) 2 K.B. 702. 


Lease-—Relief against forfeiture—Grant to mortgagees of lease —Terms 
on which relief granted—Right of lessor to full indemnity for all costs and 
expenses. 

The mortgagees of a lease applied for relief against forfeiture 
against the lessee which the lessor himself had applied and failed to 
obtain relief even in the Court of appeal. The mortgagees contended 
that they ought to have been made parties or notice given to them 
of the earlier proceedings both by lessor and lessee. 

Held, the mortgagees need not have been made parties to earlier 
proceedings and there was no obligation to give them notice. The 
mortgagees ought to have relief against forfeiture on terms of fully 
indemnifying the plaintiffs against all costs incurred by them as 
between solicitor and client subject to the lessors transferring to. them 
any decree for costs they may have against the lessees. 





Gaumont British DISTRIBUTORS v. Henry, (1939) 2 K.B. 711. 
Dramatic and Musical Performers Protection: Act, 1925 (c. 46), S. 1 (a) 


—“* Knowingly making any record without the consent in ree of the per- 
formers?’ — Gist of offence. 
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The respondent was a member who was playing in a band in 
a dance hall. The appellants having obtained the permission of the 
proprietors of the dance hall and the producer of the dance made a 
“talkie” which was afterwards shown in a newsreel. It was 
found that the appellants were free from knowledge of the absence of 
consent of the individual performers and it could not be said that the 
appellants knowingly made the record without the consent of the 
respondent. 

Held, construing S. 1 (a) of the Act of 1925, it was only when 
what was done was done knowingly and also without consent that an 
offence-was committed. 


eek Tamara AINE MAREE 


LONDON AND PROVINCIAL LEATHER Processes Lro. v. HUDSON, 
(1939) 2 K.B. 724. 

Insurance of Goods against “‘ All risks °—Inability to recover skins 
handed over for dressing owing to bankruptcy of the person employed—tIf 
“ fortuitous or accidental loss or è casualty, covered by the insurance. 

Plaintiffs had insured their goods (skins) against all and every 
risk, whatsoever, however arising. Popper, a firm of Berlin employed 
by plaintiffs to dress their skins, had entrusted the work to sub- 
‘contractors who claimed to exercise a lien on them for obtaining 
payment from the firm of Popper and later Popper became bankrupt. 
The skins were not recovered by plaintiffs who intimated to the 
under-writers who made no attempt to take proceedings in Germany. 
On the claim on the insurance, 

Held, there has been loss due to a “ fortuitous circumstance 
accident or casualty’ under the policy and plaintiffs are entitled to 


judgment. 


INLAND REVENUE COMMISSIONERS 2. Frep’s Securities Co., (1939) 
2 K.B. 734. 

Income-tax-—Finance Act, (1937), S. 14 (3)—Investment Company— 
Apportionment of undistributed income among the share-holders. 

The capital of an investment company was divided into 18 A 
ordinary shares of £ 100 each, 400 B ordinary shares of 10 sh. each 
and g8o half per cent. preference shares of £ 100 each. A and B 
‘ordinary sharers were entitled to share equally in any dividend after a 
small dividend paid upon the preference shares. A, B ordinary 
sharers were entitled to be repaid the nominal value of their shares 
pari passu on a winding up. ‘Thereafter the B ordinary shares were to 
be paid £ 400 per share. Then the preference share-holders were 
entitled to be repaid the nominal amount of their shares and thereafter 
. the B ordinary shares were entitled to any surplus assets remaining. 





< 
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In 1936—37 the income from investments of the company was { 1284 
and the value of the assets was assumed to be £71322. It was found 
that A shares would have got on a winding up £ goo and B shares 
would have got the remainder and preference shareholders nothing 
as the assets were insufficient. 


goo 
Held, a proportion of————of £ 1284 should be apportioned 
71322 
to A shareholders and the balance to B shareholders. 





Burritt v. A. & E. Kite, (1939) 2 K.B. 743. 

Negligence—Sale of pistol dangerous in itself to boy under 12—Injury 
to plaintiff, another infant—Liability for damages. 

The sale of a pistol and ammunition to a boy under 12 years 
constituted something dangerous in themselves and which as to the 
ammunition was a sale forbidden by law. Where another child 
injures itself while playing with a pistol, the defendants who sold the 
pistol are liable for the damages. 





KING v. MICHAEL FARADAY AND Partners, LTD., (1939) 2 K.B. 
753: 

Contract—Frustration-Coniract to pay £1000 yearly charged on salary 
~——Reduction of salary to £1000 yearly—Effect—Contract if contrary to public 
policy. 

In satisfaction of a decree the debtor who was earning a salary 
of £ 1000 per annum absolutely assigned an insurance policy which 
had a surrender value and also agreed to pay yearly £ 1000 in equal 
monthly instalments for ten years (out of which the decree-holder was 
to pay the premiums on the policy) and charged the amount on his 
then pay and remuneration of £ 3,000 per annum. In case of default 
in carrying out any of the provisions, the decree was to be executable 
for the balance after giving credit to the surrender value of the policy 
on the date of the assignment less the sums owing for loans thereon. 
An irrevocable authority was given by the debtor to his employers 
(the company) authorising them to pay the assignee out of his salary 
the £ 1000 yearly for ten years. The payments were made until 
February 14, 1938, for five years and on default the action was com- 
menced for payments due under the agreement. The salary was 
reduced to £ 1,000 per annum since May 6, 1938 and a receiving 
order was made on March 18, 1938, on an act of bankruptcy com- 
mitted on February 1938. The decree-holder proved in the bank- 
ruptcy without valuing the security. The debtor claimed his salary 
as personal earnings necessary for the maintenance of ‘himself, his 
wife and family. i oe 
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Held, an assignment of after-acquired property is effective, not 
merely against the debtor but also against his trustee in bankruptcy. 
The debtor can before bankruptcy charge his personal earnings over 
and above what is required for the maintenance of himself and his 
family so as to give a good title against his trustee. The reduction 
in salary was a change in an essential condition, the continuation of 
which must have been contemplated as the basis of the obligation. 
The obligation, in the circumstances had become one which would be 
contrary to public policy to enforce. And by-proving in the bankrupt- 
cy the security must be deemed to have been surrendered. 





SUNLEY & Co. v. Cunard WHITE STAR Lro., (1939) 2 K.B. 791. 


Damages—Contract—Agreement to transport plaintiffs’ tractor and Scraper 
to workspot-by a named steamship and for some portion by land—Delay in 
the transport by the ship owing to difficulty tn land transport to reach ship— 
Measure of damages for loss to plaintiff of use of machinery—Tests. 

Where defendants undertook to transport certain tractors and 
scrapers to the workspot of the plaintiffs —-(contractors)—by a named 
ship and owing to difficulty in transporting the machinery by land to 
the ship, the machinery were transported only by the next ship, and 
the plaintiffs claimed damages for the loss of the use of the machinery 
by the delay. 

(After discussing the rules for assessment of damages in torts and 
contracts and examining the case law) : Held, the plaintiffs can recover 
the true value to them, as best as the Court as a jury can ascertain, of 
the use of the machinery as it would have been used in the workspot 
during the period of delay in question. The fact of the rarity of such 
machinery and impossibility of mitigating damages by hiring other 
machinery has also a bearing as also the knowledge of the defendants 
of the purpose for which the machinery were required. 





Luaas v. PosrmasTeR-GENERAL, (1939) 2 K.B. 808. 

Workmen’s Compensation—Emplopee sustaining injury while attending 
a gymnasium class as required by the conditions of employment—If accident 
arising out of and in the course of employment. 

The appellant who was employed to repair telephone apparatus, 
while attending a gymnasium class after office hours in pursuance 
of the conditions of employment, fell down and sustained injuries. 
In a-claim for compensation, 

- Held, the accident did not arise out of and in the course of his 
employment. Loo 
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> Wario. J. & F. Srone Lip., (1939) 2 K.B. 827.7 > 

' Tori—Defamation—Slander—Statement to plaintiff overheard b co~ 
employees—If privileged. 

The whole essence of liability for libel or slander is the: publication 
of the defamatory statement to some third person, not the use of 
language of a defamatory kind to a person ‘complaining of it. The 
privileged occasion must arise because the publication of the state- 
ment in question is made to a person to whom the speaker has a duty 
or interest to receive it. So where the publication complained of i is 
overhearing of statement to plaintiff by his co-employees_ there is no 
privileged occasion. 





WILSON v. MITOHELL, (1939) 2 K.B. 869. 


Guarantee— Joint sureties—Claim for contribution—Counter-claim for 
damages available to principal —If a defence against claim for contribution. 


B & Co. supplied a Fordson tractor to the M.F.I. who hired it 
to Mitchell & Co. The plaintiff and defendant jointly guaranteed 
payment and performance by the hirer of his obligations under the 
hire purchase agreement. The M.F.I. assigned the contract to B & l 
Co. who sued purely on the hire purchase agreement.. A defence was' 
put in by the present defendant in which in effect he set upa counter-’ 
claim for breach of warranty, etc. But the present plaintiff submitted 
to a judgment and, paid the money. The present suit was for contri-’ 
bution to which the defence set. up was that-there was a counter- 
claim or a cross-claim which was available to the principal. bi 

Held, the only cross-claim was a claim for damages and it could 
not be prayed in aid by a surety as against the claim on the guarantee. 
Even if it could be prayed in aid by the surety it could not be prayed 
in aid without bringing in the principal whose claim it-really was. 


A 





INLAND REVENUE COMMISSIONERS v. MARBOB, LTD., (1939) 2 KB- 
872, 

Income-tax—Companies—Dividend paid to a share-holder by cheque’ 
(when no funds in company to meet it) repaid as loan to sampan) undistri~ 
buted income of the company. 

Two companies were formed for the sole purpose of sedaane the. 
liability for surtax of one Lucas. The capital of one company was 
£ 100 in £ 1 shares of which 2 shares were held by Lucas and 98 shares. 
by the other company. ‘The -only asset of the company was an 
annuity of £ 12,000 per annum which Lucas covenanted to -pay for 
» years or for the rest of his life in. consideration of the issued deben-- 
tures to him of the value of £ 57,300. With the 1st instalment of the 
annuity of £9,300 the company redeemed some of the debentures held 
by pi for £ 9,300 so that the company had no funds available, 
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When the and instalment of the annuity was paid, a.dividend of 
£ -166 per share free of tax was declared and a cheque was issued in 
favour of the company holding the 98 shares. In pursuance of a 
resolution by that company the same day the cheque was re-endorsed 
to the company which issued it. 


Held, the condition.as to repayment as a loan of the ani of 
the dividend negatives the idea of a genuine distribution of income. 
Alternatively if the condition attached to the drawing and handing 
over of the cheque, it was not distribution in such manner as to render, 
the amount distributed liable to be included for the purposes of surtax 
of the members but was in reality a capitalisation of the sum alleged. 
to have been distributed, 


- GIBBONS v. WESTMINSTER BANK, LTD., (1939) 2 K.B. 882. 

Banker and customer—Dishonour of ae. owing to mistake—If “ non- 
irader’?’ customer entitled to anything more than. nominal damages without 
pleading and proof of special damages. T 

. - In-an ‘action against her bank for dishonouring a cheque of hers 
when her account was in funds, the plaintiff, a non-trader, did not 
plead any special damage but proved that after the dishonouring of 
her cheque, her landlord insisted on her paying the rent in cash. . 

Held, a person who is not a trader is not entitled to recover 
substantial damages unless the damages are alleged and proved ag ` 
special damages and pleadings should not be allowed to be amended 
ata ate sage: ; 





-Moss Expres, ie: V. OLYMPIA (LIVERPOOL), LTD, AND ANOTHER, 
1939 A.C. 544 > 

Landlord and Tenant—Covenant by lessee to spend £ 500 per annum or 
repairs or pay difference between £500 and- actual expenses of repairs-—Failure 
to-fhay—Right of landlord. 

Lessees covenanted to spend £ 500 per annum on repairs or to 
pay the lessars the difference between the sum and the actual expense. 
The lessee did not spend. Ina claim by the lessor for the amount. ', 

Held (1) the amount was payable as a debt and not as damages 
for. breach of covenant to repair.” (2) The covenant ran with the 
land and- was binding upon the assignees. (3) The amount. payable. 

was not a Pare : 





re> r Nee 
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X TU on Linx, Pas V. PANE SEA AND Batra Ganira 
INSURANCE Co., Lro., 1939 A.C. 562. | 
e - Fasierance Shipping Charter of shif to proceed with all convenient 


speed - to a certain port—Ship taking usual route—If< deviation a AN 
as-to usital route —Admissibility. - ; vy 


11. | THE MADRAS LAW JOURNAL. 19 


The respondent an insurance company was sued under the 
guarantee which it gave to the appellant at the request of the charterer 
to pay any contribution in general average, salvage or special charges 
„due in respect of the cargo and to admit a loss of freight in general 
¡average so far as the same might be held to be properly ‘due and 
:payable by the charterer. The appellants contended that; their 
calling for bunkers at certain port was not a deviation or departure 
from the contract voyage because the vessel was pursuing a usual and 
reasonable commercial route. 

Held, it was permissible to adduce evidence to establish wbai was 
(the. usual route and on the facts there was no deviation from , the 
contract voyage, l MA n 
MONTREAL Trust Co. v. QANADIAN NATIONAL RAWA Co., 
1939 A.G. 613. | 

sO Contract—Railway Company—Prohibition of contract in which director 
‘was directly or indirectly interested —Director’s nominee leasing to company 
and director indemnifying lessor who was to account to di rector—Lease tf void. 

The Railway Act, S. 121, provided that “No person who is a 
‘director of the company shall enter into, or be directly. or indirectly, 
for his own use and benefit, interested in any contract with the com- 
pany other than a contract which relates to the purchase of land 
‘necessary for the railways, nor shall any such person be or become 
a partner of or surety of any contractor of the company. . Where’ S 
(the lessor) was admittedly and to the knowledge of the Railway 
Company (the lessee) merely the nominee of D, a director of the 
‘company who indemnified $ in respect of all liability as lessor, ane S 
was to account for all the receipts to D, ; 

Held, D was indirectly interested in the lease and the- contract 
was void and the rent irrecoverable. Re ee, ee 





WILLIAMS v. WILLAIMS, 1939 P. 365. °  .. 
Divorce—Desertion—Insanity of deserting spouse —Effect on 1 desertion. 


In May, 1933, the respondent deserted his wife. On 26th; june, 
1934, the respondent was certified under the Lunacy. Act and put under 
restraint. ‘The present proceeding for pinong. based on desertion was 
started on 21st January, 1938. 


-` Held, the Act of desertion requires two elements on the side of the 
deserting spouse, viz., factum of separation and the animus deserendi.; 
and on the side of the deserted spouse the absence ‘of consent. “th 
‘the case of a person of unsound mind there is no capacity to have the 
‘necessary animus to give it the’ ag of volition ig ae to produce 


a legal result. . i es | 
nag NAN 90 
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ETTENFIELD v. ETTENFIELD, 1939 P. 377. 


haak Husband - and Wife—Separation without deed—Evidence of non-access-—— 
Admissibility. 


_ As it is right to allow evidence of non-access in cases where the 
‘parties are living apart under a deed of separation it is also right to 
admit such evidence though that agreement has not taken the form 
‘of a Bi, 


CHIPCHASE v. CHIPCHASE, 1939 P. 391.. 


_ Husband and Wife—Second marriage of woman in her maiden name 
“(with banns published in that name) when first husband not heard of for 
more than 7 years—Presumption of death of first husband—Effect on validity of 
Such marriage. , 


A woman whose previous nasada had not been heard of for 
more than 7 years having married a second husband, started proceed- 
ings against him for’ adultery, desertion and failure to maintain her- 
The second marriage took place in her maiden name and the banns 
were published in that name. - 


Held, (1) Law presumes a person who has not been heard of for 
-over 7 years to be dead. Once it is shown that the wife has not heard 
‘of her husband for 7’years that presumption arises though it is- rebutt- 
-able. “The person relying on such presumption must prove reasonable 
‘inquiriés. (2) There must-be an element of intentional concealment 
‘of identity ‘in having the banns published in the maiden name before 
‘it can be said that the marriage is void-for undue publication of banns 
“and the wife must be given an opportunity of establishing that the 
name in which she was married was the name by which for years she 
had been commonly known and that there was no intention to conceal 
her identity. 





MILBANK. v. MILBANK} 1939 P. 401. 


© ‘Divorce~Desertion—Pendency of a collusive petition by respondént Sor 
-dissolution—If petitioner can assert that wife was deserting without cause 
“during such pendency: 

‘A wife’s previous petition for dissolution on the anan of the 
husband’s adultery was dismissed as collusive. The present petition 
“We ai by. the ‘husband for divorce on the ground of his wife’s desertion 
‘fot 3 years immediately, preceding the presentation of the petition. 


c 2Held, it i$ impossible in Jaw to allow. the husband to say that the 
«t2 ‘months’ during. which, the collusive petition was being actively 
prosecuted, was a period ae which a wife was deserting | him with- 
out cause. 
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KELNER v. KELNER, 1939 P. 411. i : 

Dworce—Gift of money in contemplation of marriage by- wife’ Sather 
to husband and wife jointly—Dissolution of ei kai of’ the spouses 
to the money. 


“The wife’s father provided a dowry of £ 1000. The money was 
placed in an account in the joint names of the father, the daughter 
and the prospective son-in-law and the arrangement was that it should 
become the property of the daughter and son-in-law on the marriage 
taking place. The marriage took place and the father withdrew his 
name. After 5 years there was a decree for dissolution and the wife 
claimed the whole of the balance of the fund on the authority of 
Joseph v. Joseph, (1909) P. 217. 

Held, (1909) P. 217 is a case of annulment of marriage where the 
purpose for which the money was provided had failed ab initio. Here 
the gift was to husband and wife jointly and each is entitled to half the 
amount. - 


ASTLE-v. ASTLE, 1939 P. 415. 
Divorce—Cruelty—Unsound mind of respondent—How far a a lc 
-Test for responsibility for acts of cruelty. 


Whether the cruelty sought to be made a ground of diverse -iS 
sufficient to entitle.the wife to a decree or not-depends on whether or 
not by reason of his mental state the husband appreciated the nature 
and quality of such acts of cruelty. 


JOTTINGS AND CUTTINGS. 


The New Despotism.—Lord Hewart has made us familiar with the 
New Despotism which attempts to substitute Administrative Justice for 
the more familiar and more welcome justice of the Courts. But that 
„fades into insignificance when compared with the New Despotism of 
the Bureaucracy which has sprung up since the war. It appears that 
.the Government are still oblivious of the widespread damage which 
has been caused by the wholesale requisitioning of hotels and schools, 
and in a reply given on behalf of the Chancellor of the Exchéquer in 
the House of Commons last week, it was stated that no action will be 
taken until the working of the Compensation Act has’ been. tested. 
But the working of that Act will be limited by its terms, and these 
-do not allow of the compensation for loss to be assessed by a jury, 
which was the subject’s right before the-recerit hurried. Emergency 
Legislation. -In other directions the. regulations devised ‘to meet 
‘war requirements- show a singular-lack of appreciation of the real 
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situation. The lightning regulations are quite impossible of observance 
for any length of time. In their present stringency they should never 
have been drafted, and to meet a risk which, though no doubt substan- 
tial, has not materialised, and actual and probably still greater 
danger has been created in the largely increased slaughter on the 
roads. There has been similar lack of proportion in the wholesale 
taking of doctors, both general practitioners and specialists, from 
their proper work. Actual needs are left unattended to while doctors 
are waiting at hospitals which are empty, and which, if there is any 
wisdom and prudence in statesmanship, will remain so. Nor_ does 
„bureaucratic control stop here.—L.7., 1939, p. 245. 





-> 


-Masters in Ghancery.—At the outset of these notes it should be made 
so cledr that even he who runneth may read, that the Masters in 
‘Chancery, to whose history reference will be made, are not to be 
‘confused with the officials now attached’ to the Chancery Division 
whom we know as Chancery Masters, but who, till some years ago, 
bore the less imposing title of Chief Clerks. The old Masters in 
Chancery dated from a very early period of our legal history, and 
were abolished in 1852 by the statute 15 and 16 vict. c. 80. Though 
they were in existence considerably earlier than the reign of Queen 
Elizabeth they seemed to have then attained great prominence during 
the Chancellorship of Sir Christopher Hatton, of whom it was ‘said 
that he was very cautious, ‘‘ not venturing to wade beyond’ the 
shallow margin of equity where he could distinctly see the bottom. 
He always took time to consider his judgments and it was said that 
he was guided by Sir Richard Swale one of the Masters in Chancery, 
and so got on fairly satisfactorily.” At that date the Masters were 
described as “ grave and wise men, though many of them are of 
another profession and are not employed in framing of writs as at 
the first, yet they do sit upon the bench with the Chancellor ; and 
taking advantage of their opportunities and leisure, refer matters 
which have depended in that court ready for hearing, unto their 
examinations, which upon their certificates, are decreed accordingly 
tetas but the people do much complain of the new employment 
of them. "LE. T., 1939, p. 276. 





`- Induction of a Master —Richard Swale, referred to in the preceding 
paragraph was formally inducted into his office in 1587, the ceremony 
-being thus described in a contemporary record: “This present day 
Richard Swale, Gentleman, Doctor of the Civil Law, was placed 
as a Master of the Chancery in ordinary in the room of Doctor Barkely 
deceased, by the Right Honourable Sir Christopher Hatton, Knight, 
Lord Chanceller of England ; ; and his Lordship did put on the said 
Mr. ‘Swale’s cap.” It is curious to find that this formality of con- 
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ferring the office by the use of a hat or cap continued down to Lord 
Brougham’s Chancellorship, so persistent are old customs many of 
which have lost all their original significance.—L.T., 1939, b. 276. 





Sale of the Office—In the-early days a pernicious system prevailed 
whereby prospective Masters were expected, nay forced, to pay 
large sums for their appointment ; a system upon which-a lurid light 
was cast during the trial of Lord Chancellor Macclesfield for 
corruption. As the learned Foss said, Macclesfield had “not been 
content with what had been the accustomed honorarium -but had 
increased the price so enormously that it became next to impossible 
for the appointees to refund themselves without either extorting 
unnecessary fees by delaying causes before them, or using the money 
deposited with them to defray the sum demanded. At that time, 
however, the price paid for the Maéter’s places was considered a 
legitimate part of the ‘profit of the Chancellor, and this received a 
singular confirmation in the grant to-Lord Macclesfield’s successor; 
Lord King of a considerable addition to his salary as compensation 
for the loss occasioned by the annihilation of the practice consequent 
nk Lord Macclesfield’s trial.—L.T., 1939, p. 276. 


Kai 





. Jekyll as Master-—Joseph Jekyll, a descendant of Sir Joseph 
Jayi, who had been Master of the Rolls in the early years 
of the eighteenth century, was a prime favourite with the 
Prince of Wales, afterwards King George IV, and being envious 
óf a comfortable post like that-of Master in Chancery, secured 
the influence of his royal friend to back his claims with Lord Eldon; 
the then Lord Chancellor. Eldon himself told the story of how at 
first he refused to make the appointment, on account, as he said of 
Jekyll being totally unqualified for the duties of the office. The 
Prince was, however, insistent and at last threw himself back in his 
chair at the Chancellor’s house, and exclaimed, “ How I do pity Lady 
Eldon.” ‘ Good God,” said Eldon “what is the matter?” “ Oh, 
nothing” replied the Prince, “except that she never will see you again, 
for here I remain until you promise to make Jekyll a Master in 
Chancery.” Upon this Eldon capitulated and the appointment was 
duly made, and apparently the new Master discharged the duty 
quite efficiently. Some one asked Jekyll how in the world he came. 
to be picked out for the office, to be told by thé happy office-holder, 
that it was because he was the most unfit man for the post! Jekylk 
continued i in office for a considerable time, till indisposition and age 
compelled him to-relinquish the work. Happening to meet the 
Chancellor the day after his retirement he accosted him thus. in his 
jocular way: “ Yesterday, Lord Chancellor, I was your Master; tos 
day I am my own master!” L.T.; 1939, b. 276. =o i 
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Another Master of Humour.—Of a-later Master in Chancery an 
amusing story has come down to us, demonstrating once again that 
the daily round and common task in their office could not quench 
their sense of humour. It appears that a dispute had arisen between 
two adjoining landed proprietors regarding inter alia, rights of fishing 
in a stream. One of the proprietors was a wealthy man, his neighbour 
a poor man. The dispute they agreed should be determined by 
arbitration and a certain Master in Chancery was selected to act as 
arbitrator. It was further agreed that the Master should give two 
days to the task, and, further, that on the first day he should walk 
over the relatively poor man’s estate, hear his uncontradicted version, 
and should dine with the two proprietors at his, the poor man’s 
table, and thereafter should do the like at the other proprietor’s 
table. At the close of the first day the dinner was modest, but sufficient 
consisting of three fried soles, a roast leg of mutton, three pancakes, 
three pieces of cheese, three pieces of bread, ale, and a bottle of sherry, 
this menu being followed by three fine apples. At the close of the 
second day’s perambulation the trio dined at the rich man’s table, and 
it appeared, being struck by the simplicity of the previous day’s 
dinner, resolved to provide an exact replica of the dishes then served ; 
that is the three soles, roast leg of mutton, three pancakes, three 
pieces of cheese, three pieces of bread, ale, and a bottle of sherry, 
followed by three apples. The second dinner finished, the Master in. 
Chancery introduced his award in these words : “ Gentleman, I have 
with all proper attention considered your sole reasons ; I have taken 
due notice of your joint reasons ; and I have come to the conclusion 
that your des (s) erts are about equal!” —L.T., 1939, p. 276. 





Knight Bruce before a Master in Chancery—TVhe late Augustine 
Birrell, whose charm as an essayist is firmly established, had, for 
members of the legal profession, a special interest by reason of the 
frequency of his illustrations drawn from their studies and practice. 
Sometimes these are introduced with much humour and in curious 
collocations. Readers of his essay on Milton may recall how in 
discussing the -poet’s effort to “justify the ways of God to man ” he 
said that while it might be well and pious enough, to represent God 
as doing so by argumentative process was not so well, and was to 
expose the Almighty -to possible rebuff. Following this comes an 
interesting anecdote about Knight Bruce, later a distinguished Lord 
“ Justice, who, when at the very head of the profession, was taken in 
before a Master in Chancery and found himself pitted against a little 
slip of an attorney’s clerk, scarce bigger than the table, who, nothing 
daunted, and by the aid of authorities cited from a bundle of books as 
big as himself, succeeded in worsting Knight Bruce, whom he persisted 
in calling “ my learned-friend.” Knight Bruce, we are told, treated 
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the imp with that courtesy which is always an opponent’s due, “ but 
he never went before the Masters any more.”—L.T., 1939, p. 277. 





Lay Judges in Court,—Quite apart from the courts of quarter sessions 
in which lay justices exercise judicial functions, there have been 
instances in which a layman has had to “ assist” in the hearing of 
appeals in the most august tribunal of the land, to wit, the House of 
Lords. Before the reconstitution of the House as a judicial body by 
the appointment of Lords of Appeal in Ordinary, it was not uncommon 
for the Lord Chancellor to be the sole judge, but, of course, it was 
essential that a quorum of peers should be present, and now and again 
a lay peer would be commandeered to enact this role. Comparatively 
late in the nineteenth century, the then Duke of Buccleuch was in this 
capacity brought into the House to “ assist’? in the hearing of an 
appeal which lasted three days, at the end of which his Grace was 
intensely bored and said as much to the Lord Chancellor; but the 
only consolation he received was the assurance that the litigants 
would much rather have their disputes settled by a Great Scottish’ 
nobleman than by mere lawyers, and with this he had perforce to be 
content. Now, of course, with the number of Law Lords available, 
there is no difficulty in constituting a quorum without the necessity. 
of impressing the attendance of a lay peer.—L.T., 1999, p. 306. i 





Dr. Edward Jenks —Dr. Edward Jenks, Emeritus Professor of 
English Law, and late Dean of the Faculty of Laws in the University 
of London, died at Bishops Tawton, Devon, on Friday, roth November 
al the age of seventy-eight. He was educated at Dulwich and King’s 
College, Cambridge, and was called to the Bar by the Middle Temple 
in 1887. He wrote numerous books on law and politics, and perhaps 
the best known are his “Short History of English Law,” and “ Law 
and Politics in the Middle Ages.” He will also be remembered for 
the success he achieved in inaugurating a new system of legal education 
for The Law Society, of which he was Director of legal studies from 
1903 to 1924.—5.7., 1939, b. 872. 





The Great Seal.—Readers of that veracious history which tells of 
the adventures and misadventures of the late Mr. Samuel Pickwick 
may recall that Mr. Solomon Pell, when io a reminiscent mood, 
regaled his hearers with many interesting anecdotes of the 
Lord'’Chancellor with whom he professed to be on close terms 
of friendship, and in particular he recalled how on one memorable 
oceasion he was dining with that exalted functionary, they 
two alone, where everything waè as splendid as if twenty people 
had been expected, and “the great seal was on a dumb waiter 


at his right hand, and a man in a bagwig and suit of armour 
D 


26 THE MADRAS LAW JOURNAL, [1940 


guarding the mace with a drawn sword and silk stockings— 
which is perpetually done, gentlemen, night and day.” This des- 
cription, which undoubtedly showed that Mr. Pell with his many 
other gifts, possessed that of imaginative powers of no mean order, 
cannot however, it has to be admitted, be regarded as in accordance 
with literal accuracy; but on the other hand it is a remarkable 
instance of the precocity of the youthful Dickens who could so effec- 
tively make delightful play with such an august emblem of authority. 
—L.T., 1939 $. 321. 





The Damasked Seal.—In early days it seems that when the Great 
Seal was discarded on a new Seal oe brought into use it was what 
was technically termed “ damasked,” thatis, gently tapped with a 
hammer and thus was supposed to be deprived of its virtue. Apparently 
for long it has been the rule or custom that when the Seal has thus 
been treated it becomes the private perquisite of the holder of the 
office of Lord Chancellor, and there are stories how the better half 
of the holder of that high judicial post has, with wifelike economy; 
had the august symbol turned into something more practical, such as 
a tray or something similar. Occasionally it has happened that a 
dispute, amicable it is true, has ariseu as to the rightful possession of 
the discarded Seal. Thus there was a keen contest between Lord 
Lyndhurst and Lord Brougham as to their respective rights to the 
Great Seal in use in the reign of George IV. It happened on this 
wise: On William IV’s accession a new Seal was ordered to be 
made, Lyndhurst being then Lord Chancellor, but before 
the new Seal had been made, Brougham succeeded to the office 

of Lord Chancellor, and the question then arose to which 
of these two eminent ‘lawyers the old Seal, then damasked, 
was to fall. Lyndhurst advanced his claim to it, on the 
ground that, as the order for the new Seal was made during 
his tenure of office, the Seal was actually discarded during his Chancel- 
lorship, and therefore it fell to him. Brougham, on the other hand, 
maintained that the order for the new Seal was but a step prudently 
taken in anticipation of the act by which George I'V’s Seal was des- 
troyed, and that while the order was being executed by the engraver 
the Seal of his late Majesty George IV, was in fact as well as in theory 
the Seal of William IV, till he damasked it, at which time he, Lord 
Brougham, was its holder. A vigorous examination of precedents and 
terminated - it by a decision which, as someone said, was directly i in 
defiance of principle, precedent and law, namely, by adjudging. the 
one = half of the Seal to each of the contestants, and in order probably 
to, make the decision still more acceptable to each, the King directed 
that each part should at his own royal cosi be set in a rich silver 
salver. —L. T., 1939, b. 321. 


+ 
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Eldon and Brougham.—When Eldon, who held the office of Lord 
Chancellor for so many years, looked out upon the World, behold only’ 
those belonging to the Tory fold were good, and this attitude mani- 
fested itself conspicuously in his refusal, on account of their political 
faith, to give either Brougham or Denman the silk gowns which 
professionally they had so well earned. “In nothing,” said one 
writer who touched on this subject “‘did the spitefulness of Lord Eldon’s 
essentially ungenerous nature display itself more offensively than in 
the determination which he showed to injure the professional status 
and prospects of lawyers who ventured to oppose his political views,” 
and so long as Eldon held the Seal neither Brougham nor Denman, who 
had worn silk gowns as Queen Caroline’s Attorney-General and 
Solicitor-General, but had been reduced to stuff on that lady’s death, 
was raised to the status of King’s Counsel, although in the very front 
rank of the Bar. As was said, Eldon, could not control his hatred for 
those who had been true to their client and to Whig principles, 
“No young lady,” wrote Eldon, “was ever so unforgiving for 
being refused a silk gown, when silk gowns adorned female forms, as 
Brougham is with me, because having insulted my master, 
the insulted don’t like to clothe him with distinction, and honour 
and silk.” Some few years later, it is good to remember, both 
Brougham and Denman received the desired promotion in pro- 
fessional rank.—L.T., 1939, p. 321. 





Vicisstiudes of the Great Seal.—Like less august symbols, the Great’ 
Seal has in the course of history experienced not a few vicissitudes 
imperilling for a time at least the orthodox order of business of the 
State. We read, for example, that to prevent it reaching the Prince ` 
of Orange, later King William ITI, it was thrown into the Thames, 
but later was found in the net of a fisherman near Lambeth and 
delivered to the Lords of the Council. In March, 1784, the Seal. 
being then in the custody of Thurlow, the Lord Chancellor, it was 
stolen from his house in Great Ormond Street, along with some other 
valuables. On discovering what had happened, Thurlow saw Pitt 
and the two saw the King and communicated to him the theft of the 
Seal. A Council was at once called at which an order was made that 
“his Chief Engraver of Seals do immediately prepare a Great Seal 
of Great Britain,” which was to show certain alterations, including 
“ that on the reverse, where His Majesty is sitting in state, the palm 
branch and the cornucopia be omitted on the sides of the arms at 
the top, and over and above arms the number of the present year 
1784 in figures be inserted, and at the bottom also the present year 
MDCCLXXXIIII in Roman figures.” Another curious alteration 
directed to be made was stated thus: “The herbage under the horse’s 
hind -legs be. omitted.” This new Seal was prepared with 
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extraordinary expedition-and was actually finished in a rough fashion 
on the following date.—L.T. 1939., p. 322. 


BOOK REVIEWS. 


THE Law AND Practice OF ĪNCOME-TAX IN INDIA by Messrs, 
S.C. Manchanda, M.A. (Cantab.), Advocate, High Court, Lahore 
and S. K. Aiyar, B.A., B.L,, Advocate, High Court, Madras. 


Published by The University Book Agency, Kacheri Road, Lahore. 
Price Rs. 10. 


It is with pleasure that we welcome the publication of this 
commentary on the Indian Income-tax Act as amended recently. 
The enactment is one of exceptional difficulty and neither the 
assessee nor even the ordinary legal practitioner is familiar with the 
intricacies of the subject. The provisions of the original enactment 
of 1922 and the amended sections are given side by side to 
facilitate comparison and a correct apprecialion of the changes 
effected by the recent enactment. No decision of any importance 
in this country or England has been omitted and the decisions 
have been referred to in their appropriate places and the law has. 
been stated by the authors in the words of the eminent Judges 
themselves. The appendices give the rules framed under the Act 
and all other useful information bearing on the subject. There 
can be no greater tribute tothe excellence of the work than the. 
fact that it has the approval of Mr. Justice Patanjali Sastri whose. 
knowledge of Income-tax Law and Practice is unsurpassed in this 
part of the country. We hope that the book will receive the wide 
popularity among lawyers and judges and the officials of the 
Income-tax Department which it richly deserves. 


eee 


Tue INDIAN INCOME-TAK Act by Sudhir Mohan Das Gupta, 
M.A., B.L., Pleader, Judge’s Court, Khulna, 3rd Edition. Publish- 
ed by Eastern Law House, Law Publishers, 15, College Square, 
Calcutta. Price Rs. 6. 


This is another commentary on the Income-tax Act as amend- 
ed by the recent enactment of 1939. It is the third edition of the 
commentaries, but the first after the amendment. The book is 
divided into three parts. The first part gives the Act with its 
commentaries and the schedule and the Indian Finance Act of 
1939, The second part gives the rules framed by the Central 
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Board of Reyenue with the forms. In the third part we have all 
the miscellaneous information, such as the rules for the interpreta- 
tion of statutes, mathematical calculations, stamps and court-fees, 
etc. Consequent on the far-reaching amendments of the main 
Act, the matter contained in the previous edition has been 
thoroughly revised and recast and the law has been brought up-to- 
date. The decisions have been referred to in their proper places. 
We have every hope that the book will be found useful by all those 
having to deal with the subject. 





EASEMENTS AND Licenses by Mr K. N. Joshi, B.A., LL.B., 
ist Edition. Published by the Eastern Law House, 15, College 
Square, Calcutta. Price Rs. 14. 


We have great pleasure in acknowledging the receipt of the 
book on the Law of Easements and Licenses by Mr. K. N. Joshi. 
It is a scholarly treatise on the subject and is the result of careful 
study and research by the learned author. His treatment of the 
subject is by way of commentaries on the Indian Easements Act in 
Part I of his work where the learned author discusses also the law in 
the Provinces where the Indian Easements Act is not in force. The 
commentaries do not stop with giving references to the cases and 
stating their effect but are by way of discussion of the princi- 
ples illustrating them by reference to the cases decided in England 
and in India. Part lI of the work deals with the rights to light, 
rights in respect to water, air, right of support, projections and 
other rights in distinct chapters. In the last chapter, he deals with 
the question whether an easement can originate in a grant and 
compares the English and the Indian conceptions on the ques- 
tion. The book is a valuable addition to the library of every lawyer 
and judge and a reference to it will be found useful on the topics 
_ touched by the learned author. 





THE MUSLIM Drvorce Law by Mr. Jehangir Cursetji Forbes, 
B.A., LL.B., Advocate (Original Side), High Court, Bombay. Pub- 
lished by New Book Company, Hornby Road, Fort, Bombay, 


This is a commentary by an experienced lawyer on the dissolu- 
tion of Muslim Marriages Act (VIII of 1939). This enactment 
has remedied the defects in the Muhammadan Law by giving a 
Muhammadan wife the power to divorce her husband in the 
circumstances specified in the Act. The law on the subject , 
before it was very inadequate and the enactment has enlarged the 
grounds for divorce by the wife. To give completeness to the 
subject, the learned author has also added a chapter on the subject 
of Divorce by Husband. 


- 
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CRIME AND CRIMINAL Justice by Mr. Abdul Hasanat, 1.p., 
Superintendent of Police, Noakhali, Bengal. Published by The 
Standard Library, Dacca, Bengal, India. Price Rs 5-8-0. (85. 6d.). 


In this book the learned author who is a high police official 
deals with the subject of Criminal Sociology, Criminology, 
Penology, Criminal Jurisprudence and Law and Criminal Investi- 
gation. Coming from the pen of a writer who has had practiéal 
experience in daily life of the subject that he deals with, the book 
is of special value. The subjects are dealt with clearness and 
there is a great deal of information drawn from sources not easily 
available to the ordinary reader. The appendices give valuable 
information on allied topics. We have every hope that the. book 
will be found interesting and instructive reading by police officials, 
lawyers and judges. 





Tue REVISED INcoME-TAX RULES, 1922 AND THE INCOME- 
TAX AND SUPER-TAK CALCULATOR by Mr. D. G. Khandekar, 
Law Publisher, Poona City. Price Rs. 1-4-0. 

It is with pleasure that we acknowledge the receipt of a copy 
of the Revised Income-tax Rules and the Income-tax and Super- 
tax Calculator. The rules are corrected up to the 15th August, 
1939, Weare sure that the book will be found useful:in the 
practical working of the income-tax officials and the assessees, 
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THE TAKING POWER IN THE INDIAN CONSTITUTION 
: = BY 
R. RAMAMURTHI Aryvar, Advocate. 


The way in which the taxing power is dealt with and allocated 
in the Government of India Act, 1935, between the Federation and 
the Provinces is fundamentally different from that adopted in the 
Australian or Canadian Constitution. The power of taxation is 
conferred in very general terms in the latter constitutions. In 
Australia the Commonwealth Parliament is given power to make 
laws for the peace, order and good government of the Common- 
wealth, infer alia, with respect to ‘taxation, but so as not to 
discriminate between States or parts of States’, It has exclusive 
power to impose uniform duties of customs and excise. The 
Constitution Act preserves to the States all powers of taxation not 
exclusively conferred on the Commonwealth. The subjects of 
taxation are not specified in detail and there is a concurrent field 
in which both the Commonwealth and State legislatures are free to 
impose taxation. In Canada the Dominion Parliament has exclusive 
legislative authority to ‘raise money by any mode of taxation’, the 
Provincial legislatures likewise being given exclusive power to 
make laws in relation to ‘direct taxation within the province in 
order to the raising of money for provincial purposes.’ The only 
distinction in Canada is between direct and indirect taxes. In the 
Indian Constitution, however, legislative authority in respect of 
taxation is not given in general terms but only in terms of subjects, 
the subjects assigned to the Federation and the Provinces being 
specifically and expressly enumerated in the Federal and Provincial 
Legislative Lists. 

It is -frequently said that the Legislative Lists set out in the 
Seventh Schedule cover the entire field of legislation and furnish 
as exhaustive an enumeration of the subjects of legislation as is 
humanly possible, the provision in S. 104 of the Act being-intended 
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only for a very remote and unforeseen contingency. Whether this 
is meant as a tribute to the ability of the draftsman or is resorted 
to as an escape from the inconveniences and difficulties arising 
from the enumeration of the subjects it does not seem to be correct 
when applied to the subjects of taxation. That the Lists are not 
exhaustive of the subjects of taxation is made clear not only by an 
examination of the Lists but also by the terms of S. 104 which 
expressly clothes the Governor-General with authority to empower 
either the Federal or Provincial legislature to make laws-in regard 
to subjects not enumerated in the Lists including a law imposing a 
tax not mentioned in any such list. 


In the Government of India Act the power to tax any subject- 
matter is not derived from or comprehended in the general power 
to legislate with respect to that subject-matter. A few instances. 
will illustrate this position. The power to legislate with respect to 
‘import and export across customs frontiers’ is given to the 
Federal legislature under item 19-of the Federal List. The power 
to impose import and export duties is separately conferred under 
item 44, ‘duties of customs including export duties’, The power 
to make laws with respect to ‘succession, save as regards agricultural 
land’ inheres both in the Federal and Provincial legislatures (vide 
item 7 of the Concurrent List) but the power to levy ‘duties in 
respect of succession to property other than agricultural land’ is. 
conferred exclusively on the Federal legislature under a different 
item, namely, item 56 of the Federal List. Item 28 of List I. 
mentions only ‘cheques, bills of exchange, promissory notes and. 
other like instruments’. The power to fix the rates of stamp duty 
in respect of such instruments is granted only under item 57 of 
that List. ‘Betting and gambling’ is item 36 of the Provincial List 
but the power to impose ‘taxes on betting and gambling’ accrues to 
the Provincial- legislature only under item 50. The subject of 
‘legal, medical and other professions’ is in the Concurrent List 
being item 16 but the power to impose ‘a tax on professions’ is- 
confided to the Provincial legislature under item 46 of List II. 


Parliament’ itself proceeded on this view when it recently 
amended the Government of India Act by inserting an item ‘tax on. 
mechanically propelled vehicles’ in the Seventh Schedule which 
would have been wholly unnecessary in view of item 20 of List ITI,. 
‘mechanically propelled vehicles’ if the taxing power was intended 
to be included in the grant of a general legislative power. 


Taxes, duties (including stamp duties), cesses, dues and tolls are- 
different names under which taxation is imposed in the scheme of the- 
Indian Constitution. The Advocate-General of India in the course- 

of his arguments in the Central Provinces Petrol case is reported to- 


I] THE MADRAS LAW JOURNAL. 33 


have stated that the expression ‘tax’ has a larger connotation than 
‘duty’ and that ‘duty’ is different from a ‘tax’ in that it is imposed 
on commodities while taxes are imposed on individuals. While it 
is true that ‘tax’ has a larger connotation than ‘duty’—-the definition 
of ‘taxation’ and ‘tax’ in the Interpretation section, S. 311 makes 
that clear—the distinclion suggested by him is not borne out by an 
examination of the expressions used in the Lists in relation to the 
subjects of taxation. For instance, there is succession duty. It is 
not a duty imposed on any commodity. The distinction is perhaps 
this. While it must be conceded that ‘tax’ and ‘duty’ are used in 
common parlance and even in the Government of India Act 
indifferently the expression ‘tax’ is more often used to connote a 
recurring levy or one made periodically over the same subject- 
matter the expression ‘duty’ is used to connote an impost levied 
only once or on specified occasions only in respect of a given sub- 
ject-matter. That this may be the proper distinction is apparent 
from the several instances of duties that one comes across, for 
example, customs and export duties, duties on succession to 
property, stamp duties and excise duties. 


The taxing power is, however, not to be confused with the 
power to levy a fee. In the Government of India Act the power to 
require a licence for regulating a trade, profession, etc., is treated 
as falling within the scope of the power to legislate in respect of 
such trade, profession, etc. But the power to impose a fee for the 
grant of such licence 15 treated as an independent legislative 
power. In each of the three Legislative Lists in the Seventh 
Schedule there is an item ‘fees in respect of any of the matters in 
this list but not including fees taken in any Court’. There is no such 
express subject in the Australian or Canadian Constitution. S. 92 
of the British North America Act, no doubt, confers power on the 
provinces to legislate with respect to ‘shop, saloon, auctioneer and 
other licences in order to the raising of revenue for provincial, 
local or municipal purposes’. But the fees contemplated in item 59 
of List I, item 54 of List II and items 25 and 36 of List III are 
not levies made in order to raise revenue but are intended as quid 
proquo for services rendered or for covering the administration 
and supervision charges. ‘Fee’ is defined in the Oxford Dictionary 
as ‘remuneration paid to a professional man for occasional services’ 
des ‘a. sum paid for admission to a society or for entrance to a 
public building’. Wharton defines it as ‘reward or recompense for 
services’. In Bouvier’s Dictionary its meaning is given as ‘reward 
or wages given to one for the execution of his office or for pro- 
fessional services’. That this is also the sense in which it is used in 
the Indian Constitution is made clear by the terms of S. 37 and of 
the analogous S. 82 of the Act. S. 37 provides that a bill or 
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amendment making a provision for imposing or increasing any tax 
shall not be introduced or moved except under the recommendation 
of the Governor-General. Sub-S. 2 says that a measure is not to 
be deemed a taxing one by reason only that it provides for the’ 
demand or payment of fees for licences or fees for services. 
rendered, 
- The distinction between a tax and a fee is explained by the 
Rangoon High Court in Municipal Corporation of Rangoon wi. 
Sooratee Bara Bazaar] and this has been accepted by the other 
High Courts and by the Privy Council in Pazundaung aaa A Co. 
v. Municipal Corporation®. l 

“ Neither the name given to a particular imposition nor the’ 
amount of the levy is conclusive on the question whether itis a tax 
ora fee. The Madras Regulation of the Sale of Cloth Act (Act 
XII of 1937) requires an annual licence to be taken out by every 
dealer in cloth and imposes what is styled a ‘fee’ of Rs. 2 or Rs. 5. 
according as the monthly turnover does or does not exceed 
Rs. 3,000. ‘It exempts dealers dealing exclusively in hand-woven 
cloth from the payment of the fee for the licence. There are no 
other provisions in the Act for regulating the sale of cloth. It is 
clear therefore that though it is called a fee it is really a tax on 
dealers, the object of the legislation being to encourage hand-loom 
cloth and to raise a small revenue for provincial purposes. 


The recent amendment to the Government of India Act limit- 
ing the tax that may be imposed by the Provincial legislatures on 
trades, professions, callings and employments to Rs. 50a year 
gives additional importance to the distinction between a tax and a 
fee and may give rise to a question whether the limitation in 
regard to the amount of tax is to be construed as involving the 
conclusion that a fee imposed by the Provincial legislature for a 
licence in respect of any’ trade, profession, calling or employment 
cannot exceed Rs. 50 and if it does it is ultra vires the Provincial 
legislature. < 


The taxing power in the Indian Constitution is an exclusive 
power. If power tu impose a tax on any specified subject-matter 
is conferred on the Federal Legislature it 15 excluded from the- 
Provincial power and vice versa. In other words, there is no cou” 
current list for purposes of taxation, It may be urged that the 
rule with regard to the interpretation of the Lists, namely, that a: 
subject which may in one aspect and for one purpose fall within the 
Federal list may in another aspect and for another purpose fall in? 
the Provincial List when applied to the items in the: Lists Tung 





ae . 1. (1927) LL R: 5 Rang: 212 at 219.. : 
bad 2. (1931) 61 M.L.J. 740: L.R. 58 LA. 313; TLR: 9 Rang. 440 (P.C). | 7 
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to taxation would necessarily lead to the result that even in regard 
to taxation there might be a concurrent field. In the Central 
Provinces Petrol case before the Federal Court no such argument 
seems to have been put forward on behalf of the Provinces. The 
provisions of S. 100 of the Government of India Act forbid such 
an argument and the judgment of the Federal Court gives no 
support tothe position that viewed as an excise duty the impugned 
tax could fell legitimately under item 45 of the Federal List, 
viewed as a tax on the sale of petrol it could also legitimately fall 
under item 48 of the Provincial List and that both the Central and 
Provincial legislature would be competent to impose the tax in 
question. 


Neither the Federal nor the Provincial legislature can enlarge 
the scope of its taxing powers beyond the limits expressed in the 
constitution by attempting to define the subject-matter of the 
power in a particular case. For instance, power to impose a tax on 
the sale of goods is conferred on the Provincial legislature but it . 
is not open to that legislature to impose a tax on what is not a sale 
by calling it or including it in the definition of sale. In this view 
the Explanation to the definition of ‘sale’ in the Madras General 
Sales Act which brings a transfer of goods under a hire-purchase 
agreement within the meaning of a sale even before the option to 
purchase is exercised would seem to be of doubtful validity. See 
also Isacs and Riche, JJ., in Waterside Workers’ Federation v. C. 
W. Steam Ship Owners Assoctaiton}, 


An examination of the language employed in the various items 
in the Legislative Lists relating to taxation shows that Parliament 
intended to confer legislative authority to impose taxation in 
terms of subjects or topics and not with reference to the persons 
on whom the incidence of the tax might in the first instance or 
ultimately fall. Barring taxes on passengers (and possibly 
capitation taxes) which by their very nature are taxes on persons 
the subjecis of taxation enumerated in the Lists are acts, trans- 
actions or things and not persons described in terms of their 
relation to such acts, transactions or things. For instance, item 
42 of the Provincial List speaks of ‘taxes on land’ and not ‘taxes 
on the owner, occupier, mortgagee or other person having: an 
interest inland’. If Parliament intended that a specified tax 
should necessarily be imposed on a particular person it has 
expressly said so as in the case of ‘ taxes on passengers’ and has 
not left the same to be inferred from the language used in the 
Lists to describe the subjects of taxation. The above view is in 
keeping with the opinion of the Federal Court in the Central 


eT, 





1. (1929) 28 C.L R, at 232. 
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Provinces Petrol case where’ the item ‘duties of excise on- goods 
produced or manufactured in India’ was construed to be limited 
to taxes imposed at the stage of or in connection with the pro- 
duction or manufacture of the excisable goods. No member of 
the Court suggested that the tax should be imposed only on the 
producer or manufacturer. On the other hand it was observed 
that a tax on the first seller might well be an excise duty. Again, it 
would not be legitimate to infer from the use of the expression 
‘sale’ in the item relating to taxes on the sale of goods that 
it was the intention of Parliament that the tax should be levied on 
or borne only by the seller of the goods. The expression ‘sale’ is 
used only in the sense in which it is used in the law of sale of 
goods, vig., a transfer of property in the goods for a price. In this 
view the provisions of the Madras General Sales Act which proceed 
on the footing that it would be lawful to levy the tax on the seller 
or the buyer or the broker or any other person who takes any part 
in or is intimately connected with the transaction of sale would not 
` þe open to challenge. 

The limits of the taxing power, the detailed examination of 
the items and the reconciliation of the competing entries in the 
Federal and Provincial Lists must be reserved to a future occa- 
Sion, 


ponam 


SUMMARY OF ENGLISH CASES. 


MILNE v. COMMISSIONER OF POLICE For City oF LONDON, 
(1940) A.C. 1 (H.L.). 

Crimes—Gaming and wagering—Using the telephone in club 
premises for betting with book-makers ouwtside—If using the pre- 
mises for betting purposes. 

The mere use of the telephone in club premises for betting 
with book-makers outside, was not sufficient to establish the offence 
of using the premises for betting purposes. 





CULL v. INLAND Revenue Commissioners, (1940) A.C. 51 
(H.L.). 

Income-tax—Finance Act (1931), S: 7—All Schedules Rules, 
r.20-——-Diuidend received from company “without deduction of 
tax’’—If to be “grossed up for purposes of sur-tax.” 

The appellant was the holder of 20,000 ordinary shares of 
£1, all issued and fully paid in an unlimited company. In March, 
1934, a dividend of 21s. per share was paid. In his return -of 
total income for sur-tax purposes the appellant included the sum 
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of £21,000 (his dividend). The Assessing Commissioners added 
£7,000 as representing income-tax in respect of this dividend. 

Heid, Neumann v. Inland Revenue Commissioner, (1934) A.C. 
215, is an authoritative interpretation of S. 7 (2) of the 1931 Act; 
and Inland Revenue Commissioners .v. Pearson and Pratt, (1936) 
2 K.B. 533, were wrongly decided and must be overruled. Ifa 
company does not exercise its right of deduction and chooses 
to pay its dividends without deduction of tax, the dividend is gross 
even though itis paid out of taxed profits and there is no scope 
for “grossing up” what is already gross. 

(1938) 2 K.B. 109: (1938) 1 All. E.R. 467, reversed, 





Barnes v. Hety Hurcainson, (1940) A.C. 81 (H.L.). 


Income-tax—Dividends on preference shares in an Indian 
company holding shares in two British compantes whose profits 
had suffered British income-tax—If could again be subjected to 
British tncome-tax. 


The respondent is the holder of 525 preference shares of 
Rs. 1,000 each in a company registered in Calcutta which is the 
holder of ordinary shares in two companies registered in England. 
The whole of the profits of the two British companies were asses- 
sed to British income-tax. The Indian company received the 
dividend after deduction of British income-tax. The Indian 
company also received other income which had not suffered deduc- 
tion for British income-tax and the proportion of taxed to untax- 
ed income was agreed to be 44:12 to 55°88. On 22nd June, 1931, 
the respondent was paid as dividend upon his preference shares 
Rs. 42,000 without any deduction for income-tax. Hewas asses- 
sed on the full amount of the dividend. His contention that 44°12 
per cent. of the dividend having already borne British income-tax 
could not again be subjected to British income-tax, was upheld by 
the Courts below. 

Held [reversing (1939) 1K. B. 93], the preference share- 
holder who receives his full dividend has suffered nothing directly 
or indirectly. There is no question of double taxation. That a 
larger sum of profits out of which he receives his dividend is 
diminished by tax is nothing to him and there is nothing either 
unjust or contrary to the statute in exacting tax for the first time 
from him and respondent’s claim for abatement fails. 





Francis Day AND Hunter, LTD. v. TWENTIETH CENTURY 
Fox Corporation, Lro., (1940) A.C. 112 (P.C.). 

Tort—Passing off and infringement of copyright—Use of the 
iitle of a musical composition as title of a talkie—How far 
infringement of copyright and performing right. 
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There cannot be an infringement of performing right ina 
„musical composition unless there has been a public performance of 
the musical composition by the defendant. A bare copying of the 
title of a musical composition as a title of a talkie film is not an 
infringement of “performing right. In generala title is not by 
itself a proper subject-matter of copyright. Asa rule a title does 
not involve literary composition and is not sufficiently substantial 
to justify a claim to protection, unless it be on so extensive a scale 
and of so important a character. The two things are completely 
“different and the use of the title in the absence of other circum- 
stances calculated to mislead does not t constitute a passing off. 





Wester Wemyss, In re: TILLEY v. WESTER WENG, (1940) 
1 Ch. 1 (C.A.). 

Will— Executors— Admintstratian action by creditor— If 
plaintiff’s right to costs can deprive the personal representative of 
his right to retainer—-Direction of Court as to costs. 

Per Greene, M.R. and Finlay, L.J. (Luxmoore, L.J., dissent- 
ing)s—Assets in respect of which the executor is entitled to exer- 
cise and claims to exercise a right of retainer are in effect with- 
drawn from the pool of assets available for the payment of debts 
of the same or a lower degree. Payment into Court in an adminis: 
tration action is without prejudice to the executor’s right and does 
not affect the substance of the situation, it being mere machinery 
for preserving the asSets pending a decision upon the executor’s 
claim, The inevitable result is to preserve the priority of that 
claim over the plaintiff’s costs of action. The discretionary power 
of Court as to costs ought not to enable the Court to override a 
_ definite and well-established legal right such as that of retainer. 
Decision of Crossman, J., (1939) 1 All. E.R. 382, affirmed. 


"T 





Paine Inre: WILLIAMS, In re: GRIFFITH v. WATERHOUSE, 
(1940) 1 Ch. 46. : 

` Conflict of laws—M arriage—Marriage in Germany by German 
with deceased wife’s sister whose domicile was English—V alidity 
in England. 

- A testatrix bequeathed a sum outside to her daughter for life 
and if she left issue absolutely with a gift over in default of issue. 
The daughter while domiciled in Eugland married her deceased 
sister's husband (a German) in Germany according to whose laws 
the marriage was. valid. On the death of the daughter leaving an 
issue surviving, 

_ Held, the marriage uli not be made by a Law and the 
absolute gift failed, — f ‘ = 
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In re——B’s SETTLEMENT: B v. B , (1940) 1 Ch. 54, 


- Guardian and Ward—Custody of Ward—Previous order of 
foreign Court—How far binding. 


Under Guardianship of Infants Act, the Court is bound to 
exercise a judgment of its own when dealing with the custody of a 
ward, The welfare of the infant is of a paramount consideration 
whatever orders may have been made by a foreign Court. The 
weight to be attached to such foreign orders might depend upon the 
circumstance of the particular case which the Court had to decide. 














_ YOUNGMAN vV. PIRELLI GENERAL CABLE Works, Lip., (1940) 
i K.B. 1 (C.A.). 

Master and servani—Death of servant while engaged as 
eleciric linesman—Absence of evidence of negligence on defen- 
danis’ part—Res ipsa loquitur—lf applicable. 


An electric linesman under his foreman’s orders seconded a 
pole carrying a live wire for placing another wire in position. Near 
the top of the pole he was electrocuted and died immediately. In 
a-claim against the Master under the Fatal Accidents Act by the 
dependants on the ground of negligence and breach of statutory 
duty, there was no evidence of negligence and it was contended 
that the doctrine of res tpsa loquitur applied. 

- Held, in the circumstances the principle res ipsa loquitur did 
not apply. oe 





` Hickman wv, Ports, (1940) 1 K.B. 29.. 


Landlord and Tenants Act (1709), S. 1-—Distress for rents 
and. distress for vrates—~Priorities—Distress for rates if “exe- 
culton.” 

The levying of a distress for rates under a justice’s warrant is 
in reality an execution within Landlord and Tenants Act, 1709, 
S: 1, and the amount due for rent to the landlord is a first charge 
on the proceeds of such distress. “Communis error facit jus” isa 
maxim of limited application and aonig no Broun for perpetuat- 
ing-an error. 


Perkins v. Hucn Sevens & Sons, LID., (1940) 1 KB. 
96; (1939) 3 All. E.R. 697 (C.A.). 
~ Workmen's Compensation Act (1925), S.25 (1) and (2)-—~ 
Receipt of compensation under act for injurtes—Effect on right to 


claim damages at common law. 
F l 
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Where a workman has received compensation pursuant to a 
claim made under the Act (even though with no knowlege of his 
tight of option to claim either under the Act or at common law) 
the effect of the second portion of cl. (1) sub-S. (4) of S. 29 is to 
exempt the employer from liability to pay compensation both under 
the Act and outside the Act to the same person in respect of the 
same accident. There is no machinery by which the money a 
workman has received as compensation can be set off against or 
deducted from the damages to be awarded to him at common law, 
The claim under common law must be dismissed. 





BarrowForD HOLDINGS, Lro. v. INLAND REVENUE COMMIS- 
sionrrs, (1940) 1 K. B. 81 (C. A.) 


Finance Act (1922), S. 21 (6)—Subsidiary of foreign com- 
pany—If “subsidiary company” within S.21 (6)—Direction as to 
undistributed income of such company—lIf can be made. 

The subsidiary of a foreign company is not a subsidiary com- 
pany within the meaning of the Finance Act, 1922, S. 21 (1) as 
amended by the Finance Act, 1927, S. 31 (3) and a direction as to 
the undistributed profits of such company can be made so that it 
can be deemed to be the income of the members for purposes of 
Sur-tax. 


(1939) 2 K. B. 607, affirmed. 





STOVELL v. JAMESON, (1940) LK, B. 92: (1939) 4 All. E. R. 
76 (K. B. D.) 


Betting and Lotteries Act aie $.3 (2)—Football pool— 


Coupons accepted at premises and despatched to promoters of pool 
—-If premises used to ‘effect’ betting transactions. 


To constitute an offence under the section it was not necessary 
for the transaction to have been actually completed at the premises. 
A tobacconist’s shop where completed coupons were accepted and 
despatched to the promoters of the football pool is premises used 
to “effect” betting transactions. 





_ NELSON v. Cooxson, (1940) 1 K.B. 100: (1939) 4 All. E.R. 
30 (K.B.D.). 


Public Authorities Protection Act (1893), S. 1—Medical 
officers of County hospital—Claim against for negligent operation 
——Limitation of six months under the Aci—If applicable. 


We 


In aclaim for alleged negligence in perfurming an operation 
onan infant plaintiff against the assistant medical officers of a 
County hospital, brought six months after the alleged negligence, 
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Held, the medical officers were performing a public duty (and 
not independent contractors) and entitled to the protection of the 
Public Authorities Protection Act, and the claim is barred. 





Davis v. Foots, (1940) 1 K.B. 116 (C.A.): (1939) 4 AIL E: 
R. 4 (C.A). i 

Landlord and tenani—Removal of gas fire in a room in 
premises let without replacing a tap on the pipe—Escape of gas 
causing injury to tenants—Liability of landlord on contract or tort. 

Plaintiff and her late husband agreed to become defendants’ 
tenants. Defendants who were occupying the premises removed 
along with their furniture a gas-fire from the grate leaving the 
pipe open. At that time gas was turned off at the main. When 
plaintiff and her husband slept in the room, from which the gas fire 
had been removed, when gas was turned on, the gas escaped and 
rendered the couple unconscious. The husband died of gas poison- 
ing and plaintiff was seriously ill. Plaintiff sued for damages in 
respect of the loss of her husband. < ; 

Held, the defendants were not liable in tort, and no contract 
to exercise any care and skill with regard to the gas-fire by the 
defendants was proved. 





CLARK v. Smits, (1940) 1 K.B. 126 (C.A.): (1939) 4 All. E. 
R. 59 (C.A). 


Bankrupicy—Trustee in bankruptcy carrying on business of 
bankrupt—If contrary to Bankruptcy Act, S.56—Effect on right 
of trustee to sue ona guarantee in respect of the carrying on of 
the business. 


_ On the bankruptcy of an eating house-keeper, the creditors 
decided that the trustee in Bankruptcy should carry on the 
business. The defendant executed a guarantee to the trustee. 
When a claim on the guarantee was sought to be enforced the 
guarantor contended that the carrying on of the business was 
contrary to the provisions of Bankruptcy Act, 1914, S. 56. 

Held, it is only onthe motion of persons interested in the 
estate that resolutions which offend against S. 56 (1) (being for 
the benefit of the estate) can be impeached and held to be invalid. 
As against the world the carrying on of the business of the trustee 
can create legal relations between him and third parties, either as 
debtor or creditor incurred in the carrying on of the business not- 
withstanding that it is carried on otherwise than solely for the 
beneficial winding up of the estate. It is not illegal or void on any 
basis of public policy and the guarantee is enforceable. 
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ExncLIsH v. Western, (1940) 1 K.B: 145: (1939) 4 All. E.R. 
345 (K.B.D.). 


Motor insurance against third party EE PEEP of 
indemnity against claims by “any member of assured’s household” 
—Sister of insured—If member of his household. 


A policy of motor insurance provided that the under-writers 
shall pay “all sums which the insured shall become legally liable to 
pay by way of compensation for death or bodily injury to any 
persons including the passengers, occasioned by or arising out of 
the use of the car, but eacluding...... (b) death or injury to any 
member of the assured’s household who is carried in or upon the 
car.” In respect of a claim by the sisters of the insured who was 
living in his house, 

Held, that the claim excluded by the words ‘member of the 
assured’s household.” “Household” means a “family living 
together” and in no sense are the words confined to people who are 
under the domestic governance of the pater ne or somebody 
in loco parentis. 





HERSCHTAL V. STEWART AND ARDERN, Lrp., (1940) 1 K.B, 
155: (1939) 4 All. E.R. 123 (K.B.D.). 


Tort—Negligence—Supply of a reconditioned car with a wheel 
not properly tightened—No anticipation that there will be any 
intermediate examination as would be likely io reveal a defect— 
Liability for accident due to defective condition. 


Where the defendants supplied a reconditioned car the rear 
wheel of which was not properly tightened in circumstances in 


which they did not anticipate and could not reasonably have anti- 
cipated, that there would be any such intermediate examination 
as would be likely to reveal a defect such as existed in the motor 
car, and an accident occurred, the defendants are liable on the basis 
that they were the plaintiff’s neighbours in law and were supplying 
a dangerous article. for his user. (Case-law reviewed.) 





i ' ) 
_ HOLLOWAY v. Poprar Corporation, (1940) 1 K.B. 173: 
(1939) 4 AILE.R. 165 (K.B.D.). ; 
. Resolution by a Borough Council for payment of a gratuity 
of £268-16-10 payable at 10s. weekly to a setired servant—Pay- 
ment for some weeks—Claim for immediate payment of balance 
of whole amount-—Enforceabtlhity. 
In a claim by an ex-employee for immediate recovery of the 
whole of the gratuity which the employer a borough council had 
passed a resolution to pay in weekly instalments, 
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. Held, the resolution is not a. grant. It-does not create nor 
supply evidence of a contract and it imposes no obligations on the 
defendant. As to the contention that the statute provided “a 
gratuity” and the resolution for weekly payments of the amount is 
ultra vires. Held, a gratuity payable in instalments is not several 
gratuities and in any event by Interpretation Act, 1889, singular 
includes plural. 


naar araga Ara aradan sana 


JOTTINGS AND CUTTINGS. 


The Week’s Personality.—Though a descendant in the female 
line of the great Chief Justice Coke, Nathaniel Lindley was not at 
first destined for the law. At the age of eighteen he was sent to 
France to learn French with a view to entering the Foreign Office, 
but he soon gave up the idea ofa diplomatic career, and on the 
advice of an uncle who was a solicitor he joined the Middle 
Temple in 1847, and there he was called to the Bar three years 
later. His pupillage in chambers extended over the extraordinary 
period of four and a half years. For twenty-five years he practic- 
ed in Chancery, and by the end of that time was making well over 
£4,000 a year. Inspite of his eminence at the Bar it was some- 
thing of asuprise to the profession when Lord Cairns offered him 
a common law judgeship in 1875. The Judicature Act, embodi- 
ment of the iconoclastic zeal of the Victorians, had already cast 
its shadow on the Courts at Westminster, but still none but a 
serjeant-at-law could ascend the Bench there. Lindley thus became 
a member of the Order of the Coif which was destined to vanish 
with him, for when he died in 1921 he was the last survivor. As 
a Lord Justice in the Court of Appeal, as Master of the Rolls, and 
finally in the House of Lords, he won a place among the great 
judges of England.—S.J., 1939, p. 906. 





Old Elms.—A recent newspaper correspondence about the’ 
great age and strength of elms reminded me of a story of Lord 
Mansfield. A witness named Elm once gave evidence in a case 
before him with remarkable clarity and force though he was over 
‘eighty. On examination by the Chief Justice as to his way of life, 
he declared that he had always risen early and lived temperately. 
“Ay,” said the judge, “I have always found that without temper- ' 
ance and early habits longevity is never attained”. The-next to be 
called was an elder brother of this model witness and surpassed 
him in clear-headed intelligence. i. suppose,” said Lord Mansfield, 
“that: -you also are an early riser.’ “No, my lord”, was the reply, 
"I like my bed at all hours. and specially I like it in. the morning.” 
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“Ah! but like your brother you are a very temperate man,” 
suggested the judge. “My lord,” declared the venerable Elm, “I 
am a very old man and my memory is as clear as a bell, but I can’t 
remember the night when I’ve gone to bed without being more: 
or less drunk.” Thereupon counsel said that this seemed to show 
that after all habitual intemperance favoured longevity. “No, no,” 
replied the Chief Justice, “this old man and his brother merely 
teach what every carpenter knows—that elm, whether it be wet or 
dry, is a very tough wood”.—S.J., 1939, p. 906. 





Costs An old and not unfamiliar story has come down to us 
of acertain-judge, in whom the sense of humour was highly deve- 
loped, who, having dealt exhaustively with the legal problems 
involved in the case which he had just tried, proceeded with mock- 
gravity to say: “Now we come to the real merits of the dispute— 
the question of costs”. No doubt costs play a notable part in liti- 
gation ; that is inescapable, and has to be faced. Hitherto it has 
been generally assumed that the House of Lords will refuse to 
entertain an appeal where the question involved is one of costs 
only, but last week Lord Wright, in an appeal from Northern 
Ireland, stated that this cannot be regarded as an inflexible rule: 
In that case the appellants had been ordered to pay the costs involv- 
ed of their unsuccessful opposition to the grant of a licence for the 
sale of intoxicating liquors in Belfast, and the House held that they 
were entitled as “persons aggrieved” to bring the case by way of 
appeal to the House. It is true that their appeal failed on the 
construction of a section of the relevant licensing statute, but Lord 
Wright’s dictum should be borne in mind. According to ‘“Black- 
stone,” the common law did not in terms allow costs, though in 
reality they were considered and included in the grant of damages 
if these were given. The Statute of Gloucester was, it appears, the 
first legislative authorisation for the allowance of costs’ eo 
nomine. Oddly enough, says “Blackstone”, a defendant received no 
costs till much later, but at last it came to be recognised that a 
successful defendant should be awarded costs just as the plaintiff 
would have had if he had been the successful litigant.—S.J., 1939, 


p. 913. 





No Chewing in Court—Mr. Harris recently upheld the 
decorum of the proceedings at Marlborough Street Police Court 
by ordering the ejection of a youth who was chewing gum. 
“Nobody is allowed to chew gum in this Court,” he declared. 
“If anybody else is chewing gum he had better go outside”. 
To the best of my knowledge, information and belief that is the 
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first time that this particular offence against the dignity of judicial 
officers has been publicly denounced. Wearing or not wearing a 
hat, according to the sex of the offender, has been a fruitful source 
of comment. Spitting, too, hasbeen explicitly discouraged. In the 
case of each, Ireland has produced remarks which could not be bet- 
tered. “I see you standing there like a wild beast with your hat on,” 
exclaimed Mr. Justice Mayne once to a man who had forgotten to 
uncover himself in a Dublin Court. Then there was the judge who 
ordered out someone who had expectorated in his presence. ‘You 
have got the whole of the County of Kerry to spit in without 
coming into my Court,” he said. Even smiling may be taken 
amiss. At Bodmin there used to live an old man whose face was 
permanently distorted in a ghastly grin. Once, after there had 
been some unseemly laughter in the Assize Court, Mr. Justice 
Denman caught sight of him and called out angrily: “You wicked 
old man, I'll send you to prison.” Of course his expression did 


not change and eventually he was ejected, still apparently grinning. 
—S.J. 1939, pe 922. 





Audience before Trtbunals—There has been comment con- 
cerning the right (or denial of the right) of audience before the 
bodies set up to administer certain of the provisions of the war- 
time legislation. The tribunals which have been particularly criti- 
cised are those set up to deal with aliens, and the “Hardship” 
committees constituted under the National Service (Armed 
Forces) Act, 1939. The criticism has been directed to the fact that 
solicitors and counsel are expressly denied the right of audience 
before these bodies, as though the evil of the denial is solely in 
preventing the lawyer from earning his fees. It is true that a man 
who has spent years in training himself to present the case of his 
client to the Courts, and who pays heavy dues for the privilege of 
being able to practice, has some title to claim that the Government 
to which he pays those dues should not prevent him from practising 
in circumstances for which his training has particularly fitted him. 


This is a reasonable argument, but there is another side to the 
matter. British subjects and others who are living under the 
King’s protection are denied the right of employing skilled men to 
put their cases before the tribunals. It is one of the most difficult 
things in the world for a man without previous training to put his 
case clearly and adequately before a tribunal. It is more than ever 
difficult for him to do so when he is appearing before a legal 
tribunal perhaps for the first time in his life; when the knowledge 
that on the proper presentation of his case depends his liberty and 
perhaps ultimately his life puts him into a state of high nervous 
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tension. Anyone who in the county court or the police court has 
seen the pathetic attempts of the defendant in person to put his 
defence before the court, or to cross-examine witnesses, knows,the 
difficulties and hardships which confront the layman who scorns or, 
cannot afford professional assistance. If this applies to an English 
man appearing before an English court, what an ordeal must it be 
for an alien—with perhaps a scanty knowledge of the language and 
probably ‘complete ignorance of the law—to appear before what is 
to him an alien tribunal. 
It is true that a man is allowed to bring to hearings before 
these bodies, a friend and witnesses, and (inthe case of the ‘‘Hard-= 
ship” committees) a representative of the trade union to which-he 
belongs. This, however, does not in any way answer the criticisms - 
which have been. suggested above, but rather aggravates the 
injustice of the position which has been created. Many of the 
people concerned will not belong to a trade union, but in any event 
a trade union official is no proper representative to put a man’s case 
before a tribunal, because he seldom has the training-or experience 
necessary for the examination or cross-examination of witnesses. 


It is no answer to the criticisms to say that the men at present 
constituting the tribunals are (as I believe them to be) just and 
upright men. In the first place they cannot make a satisfactory 
decision upon a case which is not completely put before them. In 
the second place it is fallacious to argue that because the present 
members of the tribunals are just men, and will hold the scales 
evenly between the claims of the Crown and those of the subject, 
and will not take advantage of an ignorant man, therefore the 
tribunals will always be fair. 


The tribunals are not strictly judicial bodies in the sense that 
our Courts of Justice are. They are rather administrative bodies. 
Even so a subject should not be deprived of the right to employ 
skilled assistance in dealing with them. The duties of Income-tax 
‘Inspectors are also administrative, but the tax-payers are not on 
that account prevented from employing solicitors to conduct 
negotiations with the authorities on their behalf. 


In a democratic country there is no emergency which can 
justify depriving a man of his right to have his case put before 
a tribunal in the most favourable light possible. In war time, 
when so much depends on the people being contented, it is more 
than ever necessary to remember the precept that it is not enough 
that justice should be done—it must plainly be seen to be done. 
The denial. to ordinary people of the right to employ -skilled men 
to present their casein the most favourable light will lead inevit- 
ably to the feeling that advantage is being taken of théir ignorance 


- 
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by astute officials, and that their elementary rights are in peril of 
being taken away from them. They will lose their faith in their 
judicial bodies, and when that happens the rule of law upon which 
the constitution rests will crumble away.—L.J., 1939, p. 350. 





Professor Edward Jenks —-The late Professor Edward Jenks, 
who passed away on 10th November, was a considerable contributor 
to the literature of English Law, and his contributions cover a wide 
sphere. His Law and Politics in the Middle Ages, The State and 
the Nation, a development of an earlier and thought-provoking 
primer on the history of politics, and The New Jurisprudence, 
represent some of his survey of the borderland between law, 
history and political philosophy, of which he was a most lucid 
exponent as well as a widely read scholar. 

His outline of English Local Government and The Govern- 
ment of the British Empire display his capacity for interesting 
narrative without sacrifice of essential detail, and the same may be 
said of his Short History of English Law, all of which books, while 
valuable to the technical student of law, are appropriate for those 
who approach these subjects without either any intention of, or 
equipment for, the professional study of law. An earlier handbook 
on Husband and Wife in the Law showed that the late Professor 
Jenks possessed a remarkable felicity for expounding law to the 
laymen, and this reached its highest point in The Book of English 
Law, which surveyed the whole field with a maximum of Wang 
and the minimum of technicality. 


In the sphere of legal studies strictly so called, Professor Jenks 
contributed in his Modern Land Law (1899) a text book which 
showed him to be a real property lawyer of great learning. Not- 
withstanding changes which have taken place in the law since its 
publication, it is still a very valuable work of reference, and 
characterised by that eloquence of exposition which was the hall- 
mark of all his narrative works. He stamped the influence of 
his personality upon the several editions of Stephen’s Commen- 
taries for which he was responsible, obviously most evident in the 
sections of which he had especial charge. His greatest legal work, 
however, was that of editorship-in-chief of the Digest of English 
Civil Law, a masterly statement of the existing civil law of 
England to which he himself was a personal contributor, ` 


Dicest oF Civit Law. 


lt is in the nature of a code, although being unofficial it 
-can only claim to state the rules as upheld by the accredited legal 
authorities. The Digest, while in the main limited” to the 


enunciation of the rules, contains notes: of acute criticism and the 
G 
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light of historical research is at appropriate places abundantly 
manifest. The value of a work such as this in a legal system 
which is uncodified is obvious, and its utility both for academic and 
practical purposes has been widely recognised. Quite naturally it 
has appealed to the foreign jurist both in his pursuit of compara- 
tive jurisprudence and in his endeavours to obtain within a short 
compass a conspectus of the whole of the civil legal system of 
England. To the common lawyers both of England and the United 
States of America it has revealed in a bold light the wealth of the 
legal heritage to which both countries have succeeded. 

Professor Jenks collected around him a body of learned 
lawyers, he himself contributing (inter alia) the important sphere 
of property law—-a work of immense labour in the latest edition by 
reason of the necessity for the incorporation of the new property 
legislation. 

In the preface to this edition the late editor observed that “it 
is in the nature of things unlikely that” he “will be privileged to 
take part in a later edition of this work”. The lines now have a 
pathetic interest, but pathos yields to gratitude for the work of a 
great jurist who enlarged and deepened the learning of the law and 
endowed it with a broader scope and a wider vision —L./., 1939, 
p. 355. 


nia n EA mean e metaken 


BOOK REVIEWS. 


Law oF INGOME-TAK, by V.S.Sundaram, Published by Messrs. 
Butterworth & Co., Bombay, 1940. Price Rs. 16/-. 


The recent amendments to the Law of Income-tax have almost 
‘transformed the Act and all previous commentaries have become both 
out of date and misleading. The introduction of the slab system, 
the treatment of foreign companies, the inclusion of accrued foreign 
income in the case of companies resident in British India, the treat- 
ment of unregistered firms, and the institution of an appellate tribunal 
are a few of the many changes which the amendment has introduced. 
in the Act. It is, therefore, well that the 5th Edition of Mr. Sundaram’s 
book, thoroughly revising everything that had to be revised in his 
previous edition is published so soon after the coming into force of 
the Act. The law on this branch of the subject is technical and 
requires an inside knowledge of the working of the Act in practice 
quite as much as of the rules of interpretation and the case-law on the 
subject. Mr. Sundaram’s close and intimate connection with the 
departments administering the law has given him that inside know- 
ledge of the working which makes this commentary invaluable not 
“only to the lawyer and the judge, but also to the tax giver andthe 
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-tax gatherer. -On the legal aspect of it, his commentary is profuse 
with quotations, in fact fuller than what a purely legal text book 
need contain.” Extracts from both the leading English and Indian 
cases abound, and so far as one can see, nothing of significance has 
been omitted. From the businessmen’s point of view, the book is 
replete with illustrations which bring out in a concrete form the 
-actual problem and how it was solved. “The rules made by the 
“Central Government appear at the relevant places to guide one, either 
in the interpretation or the application of the sections. In solving the 
many difficult problems that may arise as to the mode of taxation, the 
ambit of taxable persons, the rules of exemption, the provisions against 
evasion, and above all on what is and what is not income, this latest 
book, dealing exhaustively, as it does, with those intricate questions, 
will be found to be of invaluable assistance to everyone that has to 
deal with this branch of the law. We commend the book as a very 
wen contribution to the literature on the subject. 





Broom’s Lecar Maxms (Tenth Edition) by R. H. Kersley, M.A., 
LL.M. Publishers, Sweet and Maxwell, Ltd., 2 and 3, Chancery 
Lane, London, W. C. 2. 1939, Price 32s. 64. net. 


To praise the worth and usefulness of a book like Broom’s Legal 
Maxims nearly a century after its first publication in 1845 and 
especially after the many editions it had run through under able 
editors is to gild the gold. ‘The frequency with which maxims are 
not only referred to by the Bench, but cited and relied upon by 
counsel in their arguments; the importance which has, in many 
decided cases, been attached to them; the caution which is always 
exercised in applying, and the subtlety and ingenuity which has been 
displayed in distinguishing between them, seem to afford reasonable 
grounds for hoping that the mere Selections of Maxims here given 
may prove useful to the profession, and that the examples adduced 
and the authorities referred to by way of illustration, qualification, 
or exception, may, in some limited degree, add to their utility” are 
the words of Dr. Broom himself déscribing his purpose when launch- 
ing this publication into the legal world. True, that many of the 
Maxims given here are derived from the Roman law, but at the 
same time they are so well grounded upon reason, public conveni- 
ence and necessity, that it is no wonder they have been accepted .as 
recognised principles in the codes.of many a civilized nation. 
Moreover, the work of Dr. Broom may be said to be comprehensive 
also in that the various branches of law which have come under his 
purview range over topics like Constitutional Law, Property, 
Marriage and Descent, Interpretations. of Deeds, Contracts and 
Evidence, If it.is no mean labour to consult Reports, both anciént 
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and modern, and also standard treatises on leading subjects of law 
in order to find out what Maxims are of frequent occurrence in legal 
matters and of immense practical value, then again we should have 
no hesitation in owning that Dr. Broom showed wonderful capacity 
for selection and plan of execution. 

Hence, there is every justification for as many editions of the book 
as there have been occasions caused by statutory developments neces- 
sitating the re-writing of parts of the text as well as additions in the 
shape of judicial decisions altering the course of law. ‘The present 
edition has slightly grown in size over the previous one which was 
published in 1924. ‘The change, if any, in the topical arrangement 
is negligible and is made only to such an extent as has been found 
inevitable by the circumstances. 


It is said that the work became a legal classic even long before 
the death of Dr. Broom. The fame that is its due has stood the test 
of time, and when we stand in the middle of the twentieth century 
and gaze back at its date of origin, we feel proud to recognize the 
results of human endeavour lasting in their utility. 





Tue Law or Income TAK IN British INDIA by Messrs. Radha- 
binod Pal, M.A., D.L. and Balai Lal Pal, m.a., B.L., Volumes I and II. 
Published by the Eastern Law House, 15, College Square, Calcutta. 
Price Rs. 15. 


This work in two volumes is a commentary on the Indian 
Income-tax Act as amended upto date by Dr. Radhabinod Pal who 
is an author of several well-known text books on important branches 
of law and a Tagore Law Professor. The subject of Income-tax 
Law is not one with which the ordinary legal practitioner is familiar 
and the recent amendments to the Act have not made it more 
intelligible. The learned authors have done their difficult task of 
expounding the subject in a satisfactory way by their explanatory 
notes and commentaries on the provisions of the Act. In the first 
volume, . they give the original and the amended ‘provisions in 
parallel columns to facilitate their comparison. The rules framed 
under the Act are then given. Then follow the commentaries 
explaining the sections and giving the decisions English and Indian 
with an examination of the principles underlying them. In cases of 
conflict, the learned authors mark their predilection by giving 
their reasons for their opinion. By way of illustration, we would 
‘refer. to the commentaries under S. 54 of the Act, where they 
discuss the cases on the question of the admissibility of the copies 
of assessment orders and the statements made by the parties before 
the Income-tax authorities and give their opinion against the recent 
decision of- the Madras High Court in Pentapati Venkataramana v. 


I] ‘THE MANRAS LAW JOURNAL. 31 


‘Pentapati Varahalu, 50 L.W. 681. ‘ The second volume gives all the 
Indian enactmentson Income-tax from the beginning with the state- 
ments of their objects and reasons and the texts of the English 
Statutes of 1842 and 1918. We hope that with such valuable 
material, the work will meet with the popularity which it so richly 
deserves. 


th E A a 


THe Mapras AcRicuLturists’ RELIEF Acr (IV or 1938) 
by Messis. R. Narasimha Aiyar, M.A., B.L. and C. V. Srinivasa 
Aiyar, B.A., B.L., Vakils, Tuticorin. Published by The Huxley Press, 
Madras. Price Rs. 1-8-0. 


The Madras Agriculturists’ Relief Act though passed only in 
1938 has given rise to many difficulties in the construction of its 
provisions and various questions under the Act have been coming up 
frequently before the courts and their decisions have not been 
uniform. Under these circumstances,a commentary of the Act 
which collects the decisions given up to date and discusses the 
language of the sections is bound to be of use. The learned authors 
of this small book have done this service. The difficulty of their task 
has been increased by the fact that many of the decisions have not 
been fully reported but have appeared only in short notes in legal 
journals and short notes apart from indicating that decisions have 
been given on particular points are not always full in the statement 
of facts or law. In spite of these difficulties, the learned authors 
have to be congratulated on the quality of the work which leaves 
little to be desired. Fairly long extracts have been given of the cases 
reported in the short notes in the legal journals and references have 
been given to the decisions fully reported. The commentaries aré 
both explanatory and analytical. The appendices to the book give 
the rules framed under the Act. We have every hope that the book 
will be widely used by all those having to deal with the Act. 





Tue Cope or Crv Procepure (Acr V or 1908) by Messrs. 
V. V. Chitaley, B.A., LL.B., Senior Advocate, Federal Court and 
Editor, All India Reporter, Nagpur and K.N. Annaji Rao, B.A,, 
B.L., Advocate, High Gourt, Madras. Volumes 1 and 2 (Third 
Edition). Published by the All India Reporter, Ltd., Nagpur. 
Pre-publication Price Rs. 30. 

We acknowledge with thanks the receipt of volumes 1 and 2 of 
the third edition of Mr. Chitaley’s Civil Procedure Code. Ever 
since the appearance of the first edition of this work, it has taken a 
leading place among the commentaries on the Civil Procedure Code 
by reason of its comprehensiveness and collecting together all the 
materials contained in the previous works on the subject. It has 
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also. rendered references to the digests unnecessary in ‘a large 
measure. It has therefore become a useful book of reference to the 
busy lawer. Since the appearance of the last edition, both the 
legislature’and the High Courts have introduced changes in the body 
of the Gode and its first schedule. They have all been incorporated 
in these volumes and all the decisions have been noticed. It is 
therefore the most up to date commentary on the enactment. 





PRINCIPLES OF INSURANGE Law IN BRITISH INDIA by Mr. Nrisinha 
Das Basu, B.L., Advocate. Published by The Eastern Law House, 
Calcutta. Price Rs. 8. 


` - It is with great pleasure that we acknowledge the receipt of the 
Principles of Insurance Law by Mr. Basu. Mr. Basu is already 
familiar to lawyers as the author of many legal publications and the 
book under review deals with the subject of Insurance Law which is 
dealt with in its natural order in a number of chapters each dealing 
with a particular topic and its sub-divisions. He has drawn largely 
from the works of the leading authors on the subject whose 
works will not be easily available to the practitioners and judges, 
especially in the mofussil. The introduction to the work gives a 
connected account of the law tracing it from its origin and bringing 
it to the present day. It is needless to say that all the Indian and 
the important English decisions have been referred to and fairly 
long extracts have been quoted from the judgments of eminent 
judges. The appendices give the enactments on the subject. - The 
first appendix gives the Insurance Act of 1938 with notes. We are 
sure that the book will be found useful by all persons having to do 
with the subject of insurance. a l 
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A CRITICAL NOTE, 


SURAJMAL Droram Buavsar v. Mott Ram Karu WANI, LL.R. 
(1939) Bom, 658. 


The enforcement of the liability of a Hindu father governed 
by the Mitakshara Law under a decree obtained against him against 
the shares of his sons presents a number of difficulties and it is not 
strange that the authorities are not uniform on the point,—though 
it is one of frequent occurrence and the subject of numerous 
decisions. The difficulty arises not so much under the substantive 
law as under the procedure to be adopted. Under the Hindu 
Law, itis now well settled by the decisions that the creditor, 
provided that the debt is not illegal or immoral, can proceed 
against the separated interest of the sons of a Hindu father 
governed by the Mitakshara Law, if it was contracted by him 
when he was joint with them although they may be his per- 
sonal debts, even though the sons may have been separated from 
their father attime of their enforcement. All the previous autho- 
rities on this point will be found collected and discussed in Subra- 
manya Aiyar v. Sabapathy Aiyari and Annabhat Shankarbhat 
v. Shivappa Dundappa®. The question presents no difficulty if 
in such a case the sons are also made parties to the suit along with 
their father because then they will have to put forward all their 
defences and their divided shares in the joint family properties 
will be liable to be attached and sold in execution of the decree if 
one is passed against them in the suit. 

Complex questions arise only when the sons are not made 
parties to the suit against the father on his personal debts. In such 
cases if the father and the sons continue to be joint at the date of 
the decree and the execution proceedings, the sons’ interest in the 
properties can be proceeded against in execution as they are 
properties over which the father who is the judgment-debtor has a 
disposing power for his own benefit at the time of execution within 
the meaning of S. 60 of the Civil Procedure Code. (Nunna Setis 


14 





1. (1927) 54 M.L.J. 726: LL.R. 51 Mad. 361 (F.B.), 
2, (1928) 1.L.R. 52 Bom. 376, 
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v. Chidaraboyinal and Jagabhai Lalubhai v. Bhukandas Jagivan- 
das.) 


If, however, after the decree but before execution the father 
and sons separate, difficulties arise in enforcing the liability against 
the sons’ separated properties. Ii has been held that on foot of 
the decree against the father as a judgment-debtor a suit can be 
instituted against the sons to which they can put forward defences 
not only that the original debt was illegal or immoral but as held 
recently that it did not exist at all in fact. (Pertaswamsi Mudaliar 
v. Seethurama Chettiar? and Lakshmadu v. Ramudus, See also 
Mayne’s Hindu Law, 10th Edition, page 431 footnote.) When, 
however, the decree is sought, to be, executed against the sons’ 
divided properties, the first question that arises is whether it is 
property over which the father has still a disposing power under 
S. 60 of the Civil Procedure Code. It is clear that the father cannot 
privately sell the sons’ divided properties after the partition for 
his personal debts. Then the Courts cannot attach and sell those 
properties by virtue of the father’s disposing power. Consequently, 
the properties cannot be sold in execution of the decree obtained 
against the father alone when he was joint. This is the view held 
in Jainarayan Mulchand v. Sonajib, Thirumalamuthu Adaviar v. 
Subramania Adaviar8, Kuppan Chettiar v. Masa Goundan’, 
Subramanya Aiyar v. Sabapaiht Atyar8’. The contrary view has 
been held in Kishan Sarup v. Brijray Singh®, V enkatanarayana 
Rao v. Venkatasomaraju'0, Jawaharsingh v. Parduman Singh, 
Nand Kishore v. Madan Lall®, and also the case now under review. 
This view has been variously based on the fact that the father in 
such a suit represents the sons also and on the ground that the 
partition without making some provision for the binding debts is 
fraudulent and can be ignored. So far asthe first ground is con- 
cerned it is dificult to see how in a suit against the father on his 
personal debt he can be said to represent the sons as well and they 
are as much parties to the suit as the father himself as observed in 
Venkatanarayana Rao y. Venkatasomarajul0, In the first place, 
the causes of action against the father and the sons are distinct. 





1. (1902) I L.R 26 Mad. 214, at p 222 and 223. 
2. (1886) I.L.R. ft 1 Bom. 37 at 41. 
3. (1903) 14 M.L.J. 84: 1.L.R. 27 Mad. 243 (F.B.). 
4 (1939) ro, aK 472, 
Se LL.R. (1938) Nag. 136: cae 1938 Nag. 24, 
6 (1937) IM L.J. 2 
_ 7. (1937) 1 M.L. 540: ILR. Goa) Mad, 1004. 
8. Kd 4 M.L.J. 726: I.L.R. 51 Mad. 361 (F.B.).° 
: 9, (1929) I.L.R. 51 All. 932. 
10. (1937) 2M.L.J. 251: I.L.R. (1937) Mad. 880 (F.B.). 
11, (1932) I.L.R. 14 Lah. 399, 12. A.J.R, 1936 Lah. 64. 
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The father is sued on his contract with his creditor and not on any 
principle of pious liability while the son is liable on his pious 
liability to pay his father’s debts and not on the contract. Again if 
the sons are also treated in law as parties to such a suit, ít is 
dificult to see how they can in execution set up the plea of illega- 
lity or immorality of the debt which has ripened into a decree 
against themselves as parties. It is also difficult to reconcile this 
position with the son’s right to question the existence of the original 
debt merged in the decree in a later suit as pointed out in Laksh- 
madu v. Ramudul. If they should be treated as having been parties 
to the suit against their father, no separate suit can be brought 
against them on the judgment as observed in Periaswami 
Mudaliar v. Seetharama Chettiar®, but there can only be 
execution of the decree against them, Cf. S. 47 of the Civil 
Procedure Code, Reliance has been placed for the view that 
the sons must be deemed to be parties to the suit against the 
father on the observations of their Lordships of the Privy 
Council in Lingangowda v. Basangowda’. That was the case 
of a manager suing for the properties of the joint family 
and there can be distinctness of the cause of action for the 
manager and the other members in such a case and their Lordships 
applied explanation 6 to S. 11 of the Civil Procedure Code. They 
do not therefore seem to help the present case. 

The other basis adopted in Bankey Lal v. Durga Prasad4, 
that the partition is not bona fide because it did not provide for 
the binding debts and can therefore be ignored in execution has 
been criticised adversely in Atul Krishna Roy v. Lala Nandanjii, 
Thirumalamuthu Adaviar v. Subramania Adaviar6 and Kuppan 
Chettiar v. Masa Goundan?. It must also be observed that the 
point raised in Bankey Lal v. Durga Prasad4 has been differently 
answered by the Full Bench of the Madras High Court in In re 
Balusams Atyar 8, 

Cases also arise frequently where the father and sons separate 
when the suit is pending against the father alone and a decree is 
afterwards passed against the father. The question is whether 
such a decree is executable against the sons’ shares obtained in the 
partition. One view to take in such cases is that the father’s right to 
represent his sons when joint ceased on the partition and the suit 





1. (1939) 50 L.W. 472. 
2. (1903) 14 M.L.J. 84: LL.R. 27 Mad. 243 (F.B.). 
3. (1927) 1.L.R. 51 Bom. 450. 4, (1931) LL.R. 53 All. 868. 
5. (1935) L.L.R. 14 Pat. 732:.A.LR. 1935 Pat. 275 (F.B.). 
6. (1937) 1 M.L.J. 243. 
7. (1937) 1 M.L.J. 249: LL.R. (1937) Mad. 1004. 
8. (1928) 55 M.L.J. 175: L.L.R. 51 Mad. 417 (F.B.), 
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thereafter must be taken to be against him alone and the decree 
cannot therefore be executed against the sons’ shares. This is the 
view taken in Kishan Sarup v. Brijraj Singhi and Atul Krishna 
Roy v. Lala Nandanj? and also by Mr. Ananthakrishna Aiyar, J., 
in Subramanya Atyar v. Sabapathy Atyar8. See also Mayne’s 
Hindu Law, 10th Edition, page 438. In this respect the case may be 
likened toa suit against a trustee or executor or karnavan of a 
Malabar tarwad who has been removed since the institution of the 
suit and can no longer represent the estate. The other view that 
has been taken is that as the father was sued in his representative 
capacity and this implies that the sons are also partiesto the suit 
though hot eo nomine onthe record and that by any subsequent 
partition between the father and sons, the latter cannot cease to be 
parties to the suit and that consequently the decree would be exe- 
cutable against the sons’ separated shares as well. This view 
found favour with the learned judges in Venkatanarayana ay 

V enkatasomaraju4. 

The learned judge in the case under review has adopted 
another view that though the decree is binding on the sons, if their 
shares have to be proceeded against in execution, they should be 
added as parties in the execution. With all respect, it is difficult to 
gee that if they are already taken to be parties to the suit, though 
not eo nomine, notwithstanding the partition between the father 
and the sons, they will not cease to be parties in the execution or 
have to be brought on record once more in execution. ` 


On the Civil Procedure Code, as it stands it must be admitted 
that all these anomalies will be avoided if the view put forward in 
Jainarayan Mulchand v. Sonaji, Thirumalamuthu Adaviar v. 
Subramanya Adaviar8 and Kuppan Chettiar v. Masa Gotendant 
is adopted. But this view places unnecessary restrictions in the way 
of the creditor working out his rightful claims against the sons’ 
shares and this has led the judges in finding ways and means to 
prevent the debtors circumventing their creditors’ just rights by 
effecting a partition and delaying the creditors, if not also depriving 
them of their rights under the substantive law. The more satis- 
factory method will be to amend the Civil Procedure Code 
suitably to meet such cases and not make the procedure uncertain 
by the conflicting judicial decisions. 


1. (1929) LLR. 51 All, 932. 

2, (1935) LL.R. 14 Pat. 732: A.I.R. 1935 Pat, 275 (F.B.). 
3. (1927) 54 M.L.J. 726: ILL.R. 51 Mad. 361 (F.B.). 
‘4, (1937) 2 M.L.J. 251: I.L.R. (1937) Mad. 880 (E.B.)- 
5, IL.R. (1938) Nag. 136:A.LR. 1938 Nag. 24. 

6: (1937) 1 M.L.J. 243. 
7. (1987) 1 M.L.J. 249: LL.R. (1937) Mad. 1004, : 
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PREAMBLES OF CONSTITUTIONS AND 
CONSTITUENT ASSEMBLY 


BY 
G. T. BHIDE, M.A., LLB., Advocate, High Court, Nagpur. 


Meaning of the word “preamble” l 
The word “preamble” is derived from the root “proe”, before 
„and “ambulare” to go and means a preceding or introductory fact 
or circumstance, a preliminary, especially, one betokening that 
„which follows, a presage, a prognostic. In its special sense it 
signifies an introductory paragraph or part in a statute, deed or 
formal document, setting forth the grounds and the intent of it. 


Preambles in conveyancing 

In a conveyance, after the names of the parties between whom 
the indenture is made are mentioned, there comes.the preamble of 
the deed setting forth the intent of the document in the following 
words: 


“Whereas the said 4.B. hath agreed with the said C D. for the absolute 
sale to him of the premises, lands, and hereditaments described in schedule 


‘hereto annexed at or for the price, etc.” | 

These words determine the nature of the whole document. In 
case of ambiguity, it is this introductory part that furnishes the key 
to the construction of the whole document. 


Preambles in the Acts of Legislatures l n 
In regard to statutes, the term preamble is particularly applied 
to the opening paragraph, which summarises the intention of the 
legislature in passing the measure. ` A preamble is not a part of 
the Act itself buta mere recital. It may legitimately be consulted, 
for the purpose of solving any ambiguity, or of fixing the meaning 
of words, or of keeping the effect of the Act within its real scope, 
whenever the enacting part is in any of these respects ‘open to 
` : 
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doubt. The preamble cannot either restrict or extend the enacting 
part, where the language and the object and the scope of the Act 
are not open to doubt. It is a settled rule, that the preamble 
cannot be made use of to control the enactments themselves 
when they are expressed in clear and unambiguous terms. In 
discussing the question whether a preamble is at all necessary, 
Halsbury!. has stated: 


“An ancient philosopher thought he contd make the law‘clear by a pre- 
paratory account of what it was intended to effect; but modern ideas rather 
point to plain enactment and desire to omit preamble altogether. Bacon 
undoubtedly favours the modern view that law should commence with enact- 
ment..... It may be that Bacon had in his mind what another judge ex- 
pressly said: thatthe preamble might -act as the “key” of -the- statute to 
explain its object, and thereby elucidate its meaning. . . . The difference 
was between the speculative Greek philosopher and the practical lawyer and 
man of the world, but the controversy whether the laws should inctpere a 
jussione or whether they should have an expository, though not perhaps a 
hortatory, preamble is not settled yet.” 

Generally the practice of prefacing every Act of legislature 


with a preamble has however, continued till now.8 
Language of the preamble 

A statute as well as its preamble are usually in the mother 
tongue. The Irish Free State, while framing its present constitu- 
tion together with the preamble, employed both the Irish and the 
English languages. 
Parliamentary practice of discussing the preambles of some 

bills last and not first 

The parliamentary practice of discussing the preamble differs 
according to the nature of the bill—public, hybrid or:private.8 

As regards public bills in the Lords, the first proceeding of the 
Committee is to postpone discussion of the title which is there 
treated as a part of the bill. The preamble is postponed next. In 
the Commons, by Standing Order No. 35, the preamble stands post- 
poned until after the consideration of the clauses without question 
put. This practice is adopted because the House has already 
affirmed the principle of the bill on second reading, and it is there- 
fore the province of the Committee to settle the clauses first and 
then to consider the preamble in reference to ihe clauses. The 
preamble is thus made subordinate to the clauses instead of 
governing them. It is only after all the clauses and schedules have 





1. Halsbury’s Laws of England, Vol. 1, Introduction, pp. cexci-cexcii. 

2, Maxwell on 1 the “Interpretation of Statutes”, 6th Baton Ch. 1, p. 
77, foot-note (c): 
- 3,-May on A NEH Practice’, 13th Edition 1924, pp. 402, 411, 417, 
388,.767, 784. 187, 792, 794. WA ra i 
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been agreed to- and any new clauses or schedules added, that the 
preamble | is considered and if necessary is amended. And the 
Chairman puts the question “that this be the preamble of the bill.” 
In the Lords, the title of the bill is. considered last and agreed to. 
And in the Commons, any amendment that may be necessary is 
then made to the title. Where a bill has no preamble, it will be out 
of order to move one. If an amendment is proposed to the bill to 
leave out the preamble ‘or any clause of'the bill, the question is put 
that “the preamble or such clause stand part of the bill.” Under 
Standing Order No. 40, when a bill is brought up on report, the 
House should proceed at once to consider the clauses of the bill, 
without general discussion of the bill asa whole. The preamble 
‘should therefore be considered as’ a clause and the discussion 
thereon should be as much confined to it, as if the clause was 
under discussion. 


A Select Committee on a hybrid bill differs from one ona 
public bill,as the former has the same power over the bill asa 
committee on private bills has and decides the question whether the 
preamble of the bill is proved before proceeding with the clauses. 


The Committee on unopposed private bills consider the 
preamble and all the provisions of a bill referred to them and take 
care that they conform to the Standing Orders. Even if there are 
no opponents of the bill before the Committee, the promoters have 
to prove the preamble to the satisfaction of the Committee by the 
production of necessary evidence and by such explanation as may 
be required of them. If it should appear that the bill ought to be 
treated as an opposed bill the Chairman reports his opinion and the 
bill is dealt with accordingly. Unlike the practice in regard to the 
public bills, the preamble of a private bill is first considered; and if 
the preamble (to the Private Bill) be opposed counsel addresses 
the Committee more particularly upon the expediency therefor and 
then calls witnesses to prove every matter which will establish the 
allegations contained in the preamble. The witnesses may be 
cross-examined by counsel appearing in support of the several 
petitions against the preamble. When the arguments and evidence 
upon the preamble have been heard, the room is cleared and a 
question is put “that the preamble has been proved” which is re- 
solved in the affirmative or the negative as the case may be. In 
the case of an omnibus bill or a bill for the authorisation of 
several separate undertakings, it is usual to prove the preamble in 
sections, After hearing the evidence the Committee may announce 
that they consider the financé of the bill so’ unsatisfactory that on 
grounds of public policy, the preamble should be held not proved. 
The Committee will then report to the House that the preamble 
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has not been proved; or the Committee may make alterations in the 
preamble, subject to the same restrictions as in the case of other 
amendments, vtz., that nothing be introduced inconsistent with “the 
order of law” or with the Standing Order of the House applicable 
to the bill. Such amendments are to be specially reponted: 
Preambles of Constitutions ' 

The term ‘Constitution’ has been defined as a system or 
body of fundamental principles according to which a nation, 
a state or body politic is constituted and governed. It may 
be embodied in successive concessions on- the part of the 
sovereign power implied in long-accepted statutes or established 
gradually by precedents as in the British constitution, or it may be 
formally set forth in a document framed and adopted on particular 
occasions by the various orders or members of the Commonwealth 
or their representatives as in the constitution of the United States 
of America. Constitutions may be rigid or flexible. They may 
also be written or unwritten. In the case of written Constitutions, 
the name is sometimes applied to the document embodying it. In 
either case it is assumed or specifically provided that the constitu- 
tion is more fundamental than any particular law and contains the 
principles with which the preamble on the one hand and all legisla- 
tion on the other must be in complete harmony. 

Relation of preambles to Constitutions 

Preambles and statutes are closely knit together for the fulfil- 
ment of the ideals of good government or self-government as the 
case may be. Coke has said that the preambles of statutes are as 
it were the keys to the understanding thereof. | a a 

So if one wants to approach the study of statutes one has first 
to make a close acquaintance with their preambles. A study of 
the latter is rendered necessary to reveal to us the true nature of 
their constant companions, the constitutions. 

There can never be a constitution of one kind having a 
preamble of a different kind. Manu has very aptly described the 
above principle in the following lines :— l 


“arugaa Nana Aa Ngga 
~ » 
sad ale agti aaga miala 1} 
“Itis never found that one thing is sown and another grown; the seed 
that is sown puts forth its own offshoots.” h l : 


Preambles as ideals 
The preambles of constitutions represent the ideals set forth 


by. the nations that seek to achieve their purpose through the 





~ be Manu Smruti, Chapter 9, Verse 346. 
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enactment of the various statutes. The ideals though often similar 
are expressed in diferent words in different countries. Some pre- 
ambles are for securing the blessings of liberty (as in America) ; 
some for maintaining the honour of the country (asin Switzerland) ; 
some for restoring national life and unity (asin Ireland) ; others are 
for establishing a realm of justice and freedom and for furthering 
the cause of peace and social progress (as in Germany) ; still others 
for the inclusion in Union under the Crown. A few are 
actuated by the spirit of democracy while others stand for the 
dignity of labour and still others (as in Russia’ aim at abolishing 
for ever the division of society into classes and suppressing all ex- 
ploitation of man by man. 


Preambles of the constitutions of the republican countries: 
Esthonian republic 

After the armistice of November, 1918, the Provisional Gov- 
ernment functioning in Esthonia proceeded to arrange for the elec- 
tion of a Constituent Assembly in the place of the National Council 
which had come into being then. On May 19th the Constituent 
Assembly confirmed the National Council’s decision that Esthonia 
should be an independent Republic and on June 4th it adopted a 
provisional constitution pending the framing of the final constitu- 
tion. The task of drafting was entrusted to a committee of the 
members of the Constituent Assembly. This Constituent Assembly 
was dissolved in December, 1920 and according to the new constitu- 
tion the State Assembly met on 4th January, 1921. The constitu- 
tion of the Esthonian Republic is remarkable alike for its simpli- 
city and brevity. The preamble to the constitution adopted by the 
Constituent Assembly on 15—6—1920, is as follows :— 


“The Esthonian people with unshaken faith, and the resolute will to 
create astate based on justice, law and liberty, to maintain internal and 
external peace for the general well being and to guarantee the social 
progress of the present and future generations, has framed the following 
constitution which has been adopted by the Constituent Assembly.” 

In Czechoslovak Republic, the Constituent Assembly met for 
the first time on November 14th, 1918 and immediately declared 
the Czechoslovak State as a democratic Republic. An executive 
was also created responsible to the Assembly. During the follow- 
ing year this Constituent Assembly was occupied with the task of 
debating the constitution put before it by the executive. The task 
of framing the constitution was accomplished on 20th February, 
1920. The preamble ran as follows :— 

“We, the Czechoslovak Nation, desiring to consolidate the perfect unity 
of our people, to establish the reign of justice in the Republic, to assure the 
peaceful development of our native Czechlosovak land, to contribute to the 
common welfare of all citizens of this State and to secure the blessings of 
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freedom to coming generations, have in our National ‘Assembly this 29th day“ 
of February, 1920, adopted the following constitution’ for the Czechoslovak’ 
Republic; and in doing so we deélare that it will be our endeavour to see that 
this constitution; together with all the ‘laws of our land, be carried out in ‘the 
spirit of our history as well asin the spirit of those modern principles : 
embodied in the idea of sélf-determination, for we desire to take our place in 
the family of Nations as a a al once cultured, peace-loving, democratic 
and progressivé”  .. $ ‘ 

- The present Constitution a the United States of America was 
first drafted in a convention ‘held -on 25th May 1787 of which 
George Washington was the President. It was decided that. this 
constitution should be referred to the people themselves in each of 
the States and not to the Congress or to the legislatures of the 
Colonies. This Convention thereupon became a Constituent Con- 
vention distinguished from a Constituent Assembly, for the purpose 
of convenience, by the fact that it would not of its sovereign 
right, prescribe a constitution, but would only refer it when drafted 
to the sovereign bodies or the sovereign peoples which it represént~ 
ed. The. convention consisted of 55 delegates. It continued ‘to sit 
until ‘September 17th, 1787,;.when 39 delegates signed the constitu- 
tion which had been drafted and sent it, forward to the Congress. 
The Congress on September 28th, 1787, directed the constitution so 
drafted together with the resolution’ ‘and a covering letter from the 
President: l en 5 

| “To be transmitted to, the EE legislatures’ in dan 45 be submitted 


to a ‘convention. of ‘Delégates chosen in each State by the people thereof, in' 
conformi to the resolves of this Convention.” >: 


- The preamble of the Constitiition Jof the United States ‘of 
America, 1787, is as follows:— ‘ <>- a sch 

“We, the people of the United States, “in order to’ form a more perfect’ 
Union, establish justice, insure domestic tranquillity, provide for the common 
defence, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain’ and. establish the Constitution for the 
United States of America.” 

In the Swiss Confederation, the two chambers of the legisla-. 
ture in 1874, caused ‘thé -earlier Constitution of 1848 tobe revised. 
A new draft Constitution was passed by them for submission.to: a: 
referendum of the people. <The preamble of the Federal Constitu- 
tion of the Swiss Confederation of ‘the 29th. May, WA, as : Smk 
up to the end of June, 1921, is as: ‘follows: — | 

“Th the name of Alrighty Gad the Swiss Confederation‘ resolved ‘to 
consolidate the allidnce of the confederated’ members and’ to maintain and, 
increase the unity, strength and -honour of a Swiss nation has adopted ‘the 
Federal Constitution.” | < - : 

-In the Act framing a: constitution for the Irish Prei State 
(Saorstat Eireann)" and implementing the Treaty “between 
Great Britain and Ireland ‘signed at London on the 6th day `g- 
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December, 1921—The Constitution of the Irish Free State(Saorstat 
Eireann) Act, 1922 (No. I of 1922)—the preamble runs as 
follows :— i 

“ Dail Eireann sitting as a Constituent Assembly in this Provisional 
Parliament, acknowledging that all lawful authority comes from God to the 
people and in the confidence that the National life and unity of Ireland shall 
thus be restored hereby proclaims the establishment of the Irish Free State 
(otherwise called “Saorstat Eireann”). 
and in the exercise of undoubted right, decrees and enacts as 
follows. ] 

In Germany, the National Assembly, or Reichsversammlung, 
by which the Weimar Constitution was devised, met on 6th 
February, 1919, in the historic threatre at Weimar. Its first act 
was to create a temporary constitution of the Reich. The Provi- 
sional Government, resigned all authority to the National Assem- 
bly, acknowledging it as the highest and only Sovereign in 
Germany. Thus the way for the creation of the permanent 
Constitution by the National Assembly was made clear. A new 
draft.was submitted to the National Assembly as a Ministerial Bill. 
This draft so revised was placed before the National Assembly for 
its consideration on 21—2—1919. It was referred to a special 
committee of 28 members who were appointed for the purpose of 
examining it in detail and reporting to the Constitutent Reichstag. 
Ultimately the new Reich Constitution was adopted on the 31st 
July, 1919. -It’was decided that instead of dissolving the Consti- 
tuent Assembly it should itself become the first Reichstag under the 
Constitution both to savé thé confusion of further election and to 
enable legislation consequent upon the Constitution to be proceeded 
with without delay. With characteristic industry all the Constitu- 
tions of the world were ransacked, particularly constitutions such as 
the Swiss, which were both republican and federal. It proved, in 
the result, that the dratters had to look not abroad, but within the 
country ; and they turned to the valuable work done by the Assem- 
bly that met in Frankfort, in 1849.. 

The Weimar Constitution is in great part based upon, and 
indebted to the work of, these original founders of unity, who had 
to wait long before it could bear fruit. The preamble of the Con- 
stitution of the German Reich of 11th August, 1919, ran as 
follows :-—- 

“The German gie united: in every branch and inspired by the dater: 
mination to renew and establish the realm in freedom and justice, to be of 
service to the cause of peace at home and abroad, and to further social 
progress has given itself this Constitution.” 

The first Constituent Assembly 4 in Russia was dissolved on 18th 
January, 1918, on the very day when it first assembled. In spite of 
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the attacks from within and without the Bolsheviks remained in 
control of the country. They arranged to substitute their own 
Constituent Assembly for the Assembly which they had dissolved. 
On 18th January, 1918, the Third All-Russian Congress of Soviets 
met and adopted “the declaration of the rights of the working 
classes” which forms Part 1 of the present Constitution. The Fifth 
Congress, at its sitting on 10th July, 1918, adopted the present full 
Constitution. The preamble of the Constitution (Fundamental 
Law) of the Russian Socialist Federal Soviet Republic Decree of 
the Fifth All-Russian Congress of Soviets, adopted on July 10th, 
1918, runs as follows :— l 
“With a fundamental aim of suppressing all exploitation of man by man, 
of abolishing for ever the division of society into classes,-of ruthlessly- 
suppressing all exploiters and of establishing the triumph of socialism in all 
countries, the Third All-Russian Congress of Soviets further decrees etc. 


One of the epigrams of Naschokin, who was the Chancellor in 
the reign of Emperor Alexis of Russia in year 1600, was “Better 
than strength is thought; let us sell our soldiers and buy a man of 
thought.”1 The Russians would have very little thought then, that 
the man of thought whom their descendants would follow would 
be aman from Germany—Karl Marx—-who like several other 
' prophets has been honoured in countries other than his own.2 
Preambles relating to the Constitutions of Monarchies: 

Belgium 

The- preamble of the Constitution of the Kingdom of Belgium, 
1921, is as follows:— __ 





1. Wigmore’s Panorama of the World’s Legal Systems, Vol. 2, pp. 786- 
787. 


2. Following is a table, giving at a glance the year of the- Constitutions 
of. vdrious countries prepared by the Constituent Assemblies or The National 
Assemblies — 


Country. Year. | 
1. The Union of- South Africa, 1909. Constituent Conven: 
: tion. 
2. The United States of America 1787. 
_3. The Commonwealth of Australia 1909. 
4. The Kingdom of Belgium .. 1830. 
5. The Kingdom of Denmark sa 1849, 1915.. 
6.` The Esthonion Republic aa 1920. 
7. The French Republic .. 1871, 1875. 
8. The German Reich . 1919, “Reichsversamm- 
lung.” 
9. The Irish Free State .. 1922, ii 
10. | The United States of Mexico . 1856, 1917. 
11. The Russian Socialist Federal Soviet- 
as Republic -- 1918, 
12. The Kingdom of the Serbs, Croats, 
-and Slovenes .. 1835, 1920; -“Skupshtina.’” 
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“In the name of the Belgian people the National Congress enacts this 
Constitution.” 


Sweden :—The following is the preamble of the Constitution 
of the Kingdom of Sweden: 

“We, the estates of the Swedish kingdom, counts, barons, bishops, nobles, 
clergy, burghers, and peasants, assembled in general sessionon our own 
behalf and on behalf of our brethren at home, publicly declare that, whereas 
we the deputies of the Swedish people have gained the opportunity of 
improving the condition of our country through the establishment of a revised 
Constitution in consequence of the recent change of government to which we 
have given our unanimous consent, we do hereby repeal the fundamental laws 
which have been more or less in force up to this time, vss., the Constitution of 
August 21, 1772, the Act of Union and Securities of February 21st and April 
3rd, 1789, the Riksdag ordinance of January 24, 1617, and all other such old 
or new laws, acts, ordinances, enactments or resolutions as have heretofore 
gone under the name of fundamental laws; and we do hereby make known 
the adoption of the following Constitution for the Swedish Kingdom and its 
dependencies, which from henceforth shall be the foremost fundamental law 
of the land, reserving to this Diet the right to adopt in the manner herein 
prescribed, the other fundamental laws mentioned in Art. 85 of this Constitu- 
tion.” 

England :—The preamble to the Statute of Westminster, 
1931 (22 Geo. V., c, 4) has assumed importance now-a-days from 
the Indian point of view. It runs as follows :— 


“Whereas itis meet and proper to set out by way of preamble to this 
Act that in as much as the Crown is the Symbol of the free association of the 
members of the British Commonwealth of Nations as they are united by a 
common allegiance to the Crown, it would bein accord with the established 
constitutional position of all the members of the Commonwealth in relation to 
one another that any alteration in the law touching the Succession to the 
Throne or the Royal Style and Titles shall hereafter require the assent as 
well of the Parliaments ofall the Dominions as of the Parliament of the 
United Kingdom. 

And whereas itis in accord with the established constitutional position 
thot no law hereafter made by the Parliament of the United Kingdom shall 
extend to any of the Dominions as part of the law of that Dominion otherwise 
than at the request and with the consent of that Dominion. 


And whereas it is necessary for the ratifying, confirming, and establishing 
of certain of the said declarations and resolutions of the said conferences 
that a law be made and enacted in due form by authority of the Parliament 
of the United Kingdom. 

And whereas the Dominion of Canada, the Commonwealth of Australia 
the Dominion of New Zeland, the Union of South Africa, the Irish Free 
State and Newfoundland have severally requested and consented to the 
submission of a measure to the Parliament of the United Kingdom for 
making such provision with regard to the matters aforesaid as is hereafter 
in this Act contained. 

Now, therefore, be it enacted by the King’s most Excellent Majesty by 
and with the advice and consent of the Lords Spiritual and Temporal and 
Commons in this present Parliament assembled and by the authority of the 
same as follows :— ; 


J 
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This statute is a very important document in the constitutional 
history of the British Empire. The recitals in the first part of the 
preamble do ‘not find a place in the enacting clauses of the Act. 
In other respects also this preamble is rather unigue.1 The statute 
was passed in 1931 to give effect to the resolutions of the Imperial 
Conferences of 1926 and 1930. The Imperial Conference of 1926 
described the position and mutual relations of the group of self- 
governing countries composed of Great Britain and the Dominions. 
It said: 

“They are autonomous countries within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of domestic and 


external affairs, though united by a common allegiance to the Crown and 
freely associated as members of the British Commonwealth of Nations.” 


Progress in constitutional development has been rapid in the 
Dominions since Lord Durham made his famous report on Canada 
nearly a century ago and enunciated the principles of responsible 
Government. In introducing the Federal scheme for Canada in 
1865, Sir John MacDonald observed in the course of his speech: 

“One argument, but not a strong one, has been used for the Federation 
that it isan advance towards complete independence. Some are apprehen- 
sive that the very fact.of our forming this Union will hasten ‘the ‘time when, 
we shall have severed ourselves from the Mother Country. I have no appre- 
hension of that kind. -I believe it will have the contrary effect.” 

The report of the Inter-Imperial Relations Committee in 1926 
showed that there still remained, both in practice and in law, 
certain forms and machinery forming part of the old system of 
centralised control over the Dominions which had become obsolete. 
In 1929, the Special Commmittee. on the operation of Dominion 
legislation completed the work of investigation and its report was 
adopted by the Imperial, Conferencé of 1930. The recommenda- 
tions were designed-both to carry into full effect the root principle- 
of equality of status and to indicate measures for maintaining and 
strengthening the system of free co-operation. The Bill which 
resulted i in the Statute of Westminster came forward with the 

express approval of all the Dominion Parliaments. Thus the above 
preamble has to be read in the light of the above historical facts. 


Preambles of the Constitutions of the Dominions 


The South Africa Act, by which the Imperial Parliament 
prescribed: the South African Constitution, was passed in 
1909. This constitution granted all powers, save in one or two 
small matters, to the Dominion, and so reduced the federating 


fa n + 





k “The Law of indiai Constitution” (by M. i eae 
Mysore High Court) Introduction, p. 23, 
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states to the position of administrative provinces. The preamble 
of South Africa Act, (9 Edwad vii, Ch. 9) runs as follows :— 


“Whereas it is desirable for the welfare and future progress of South 
Africa that the several British Colonies therein should be united under one 
Government in a legislative union under the Crown of Great Britain and 
Ireland; And whereas it is expedient to make provision for the Union of the 
Colonies of the Cape of Gool Hope, Natal, the Transvaal and the Orange 
River Colony on terms and conditions to which they agreed by resolution of 
their respective Parliaments, and to define the executive, legislative, and 
judicial powers to be exercised in the government of the Union; And whereas 
it is expedient to make provision for the establishment of provinces with 
powers of legislation and administration in local matters and in such other 
matters as may be specially reserved for provincial legislation and adminis- 
tration; And whereas it is expedient to provide for the eventual admission 
into the Union or transfer to the Union of such parts of South Africa as are 
not originally included therein: Be ıt therefore enacted by the King’s most 
Excellent Majesty, by and with the advice and consent of the Lords Spir:tual 
and Temporal, and Commons, in thts present Parliament assembled, and by 
the authority of the same, as follows :—” 

The Commonwealth of Austraha was created by a Constitu- 
tion passed by the Imperial Parliament in 1900. The preamble to 
the Commonwealth of Australia Constitution Act (63 & 64 Vic., 
Ch. 12) is as follows :— 

“Whereas the people of New South Wales, Victoria, South Australia, 
Queensland, and Tasmania, humbly relying on the bléssing of Almighty God, 
have agreed to unite in one indissoluble Federal Commonwealth under the 
Crown of the United Kingdom of Great Britain and Ireland, and under the 
Constitution hereby established: And whereas it is‘expedient to provide for 
the admission into the Commonwealth of other Australian Colonies and pos- 
sessions of the Queen: Be it therefore, etc.” 

The British North America Act enacts the Canadian Constitu- 
tion, It provided not only a Federal Constitution for the Dominion 
of Canada, but made constitutional provision. for the government 
of the Provinces which came into the Federation. Under 
the Constitution’ specific legislative powers were given to the 
Constituent States, and the residuary powers were left to the 
Federal Parliament. In many mattérs Canada had reacted from 
the procedure of the United States. In 1867 Canada was given 
the constitutional status of a colony, whereas at the present time 
she exercises the constitutional usage of sovereign nationhood. 
The preamble of the British North America ` Act, 1867, is as 
follows :— 


“Whereas the Provinces of Canada, Nova Scotia and New Brunswick 
have expressed their desire to be federally united into one D minion under 
the Crown of the United Kingdom of Great Britain and Ireland, witha 
Constitution similar in principle to that of the United Kingdom; And-where- 
as such a Union would conduce to the Welfare of the Provinces and promote 
the Interests of the British Empire; And whereas on the Establishment of 
the Union by Authority of Parliament it ig expedient, not only that the Con- 


68 THE MADRAS LAW JOURNAL. [1940 


stitution of the Legislative Authority in the Dominion be provided for, but 
also that the Nature of the Executive Government therein be declared; And 
whereas it is expedient that Provision be made for the eventual admission 
into the Union of other Parts of British North America; Be it therefore 
enacted, etc.” ’ 


Preamble of the Government of India Act, 1935. 

The present Government of India Act is the lengthiest of 
all the Government of India Acts. The Act has no preamble but. 
it is to be read with the preamble of the Government of India Act 
of 1919, as laid down in S.:321, proviso (a) of the present Govern- 
ment of India Act. It runs as follows :— 


“Whereas it is the declared policy of the Parliament to provide for the 
increasing association of the Indians in every branch of Indian Administra- 
tion and for the gradual development of self-governing institutions with a 
view to the progressive realisation of responsible government in British 
India as an integral part of the Empire; And whereas progress in giving 
effect to the policy can only be achieved by successive stages and itis ex- 
pedient that substantial steps in this direction should be taken; And whereas. 
the time and manner of each advance can be determined only by the Parlia- 
ment upon whom responsibility lies for the welfare and advancement of the 
Indian people; And whereas the action of the Parliament in such matters 
must be guided by the co-operation received from those on whom new 
opportunities of service will be conferred and by the extent to which it is 
found that confidence can be reposed in their sense of responsibility; And 
whereas Concurrently with the gradual development of self-governing institu- 
tions in the Provinces of India it is expedient to give to those provinces in 
Provincial matters the largest measure of independence of the Government 
of India which is compatible with due discharge by the latter of its own 
responsibilities; Be it therefore enacted by the King’s Most Excellent 
Majesty by and with the advice and consent of the Lords Spiritual and 
Temporal and Commons in this present Parliament assembled and by the 
authority of the same as follows :—” 


The preamble of the future constitution of India will depend 
upon whether dominion status or independence is to be the goal. 
In the former case, in view of the recent declaration of the Viceroy, 
we will have to look to and study the preamble of the Statute of 
Westminster, 1931. If necessary the preamble will have to be 
improved upon and made use of. Lord Zetland has quite recently 
announced that India’s secession from England will not be allowed 
though according to the Viceroy’s declaration India will be given a 
constitution in the terms of the Statute of Westminster, 1931. 


If independence is taken as the goal, a preamble of the 
following type will suffice: 


"We believe that it is an inalienable right of the Indian people as of 
any other people, to have freedom and to enjoy the fruits of their toil 
and have the necessities of life, sothat they may have full opportunities of 
growth.” 
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Demand for Constituent Assembly 
The question as to who is to determine the futurè Constitution 
of India has become a matter of very great importance. On the one 
hand it is said that it is the British Parliament alone that can 
authoritatively decide the question, while the Congress insists upon 
its being decided by the Indian people. And for that, the machinery 
of the Constituent Assembly is proposed. Itis urged by the Viceroy 
that there should be a Representative Committee for the present as 
a provisional measure. Mr. Patel has suggested a body composed 
of all the members of legislatures in the provinces. Others have 
improved upon it and suggested that Representatives selected from 
the members of the legislatures would very well serve the purpose; 
while Mr. Gandhi is satisfied with any “Representative Assembly”, 
A valid objection is however raised to the scheme of the members 
of all legislatures forming the Representative ‘Assembly on the 
ground that those members cannot be’truly representative as they 
had been elected on the basis of the present defective electoral 
system. Sir Maurice Gwyer on his part discounts the procedure 
of Constituent Assembly elected on a wide franchise, and advo- 
cates a meeting of a small number of delegates. Really speaking a 
Constitution based on general agreement and drafted by a few 
experts is the best. But who are to be these delegates forming a 
small meeting is avery difficult question to be solved. Mr. 
P. Kodanda Rao, in an article in the “Hitawada” (of Nagpur), 
supports the view of compulsory partnership and. comes to the 
conclusion that-even in the British Dominions, the Constitutions 
were the impositions of majorities on minorities and not agreed 
settlements and that:the dissenting minorities ultimately reconciled 
themselves to the imposition of majority decisions. Mr. P. Kodanda 


Rao rightly remarks: 


‘To the extent that an imposed Constitution embodies a moral principle, 
such as democracy, to that extent the opposition to it will be weakened and 
the stronger the majority imposing the Constitution, the greater the chances 


of the minority reconciling to it.” 


‘From what has been written above, the importance of the 
study of preambles will be apparent. When every thing is in the 
melting pot, let us pray in the words of our Ancients. 


oe “gu TAA ENTAS gaga sala 
a agaa amina | 





* Cchandogyopanishad, Adhyaya 2,’Khanda 24, Shloka 4;_ Hume's 
Translation of the Upanishads. = 
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q (gx) aed a FN 8 mae fee 
Before the conmimencement of the morning litany, he sits- -dowh 
behind the Garhapatya Fire, facing the pou and sings forth the 


Saman fo the Vasus: , eae 


“Open the door to thy’ people, Pa oe ee 
And let ns see thee, 
For the obtaining of, 
The Sovereignty.” . 





SUMMARY OF ENGLISH CASES.” 


CASWELL V. PowELL DurreryN ASSOCIATED COLLIERIES, 
“Lrp., (1940) A.C. 152 (H.L.). 

i Dangerous Machinery—Statutory duty to fence—Death of 
workman due to breach of statutory duty—Liability of employer— 
What employer should prove to escape lability. 

‘Plaintiff as administrattix of her dsceased son’s estate sued to 
recover damages on the ground that his death was caused by a 
breach of a statutory duty imposed upon the defendants to keep 
securely fenced dangerous parts of the machinery in the mine. 
The defendant to escape liability will have to prove (1) that it was 

not reasonably practicable to avoid or prevent the breach or(it) that 
a.contributory cause of death was ‘the negligence of the deceased 
workman and on the facts the defendants having failed to prove 
either of these were liable for damages to the plaintiff. 


- Decision of the Court of Appeal in (1938) 3 BEES. 21 


reversed. a 





Dover NAVIGATION Co. v. ISABELLA Craic, (1940) A.C. 190 
(H.L.). 

Workmen's Compensation—Satlor dying of yellow fever while 
working in mosquito infested area—How far accid ent arising i out 
of employment—Tests. 

To hold that an accident (death due to yellow fever whilė 
working in mosquito infested area) arose out of the employment a 
certain degree of casual relation between that accident and the 
employment must exist. Itis impossible exactly, to define. in posi- 
tive terms the degree of that casual connection, but certain negative 
propositions may be laid down, for éxample; the fact that the risk 
is common to all mankind does not prove that the accident.does not 
arise out of the employment. Nor can it be held: that death or 
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-injury from the .forces of nature- (for example, earthquake and 
-lightning) is not; merely because the.accident is due to the forces 
of nature, an accident arising out of employment. However it has 
to be shown that the workman was especially exposed- by nee 
, of.his employment to the incidence of such force. _ 
> 4 British Workmen’ S Compensation Cases 295 oe 


. 
hmt 





~*~ es ewe pr ' 


Morzison’s WILL Trusts, In re: : WALSINGH AI: v. BLATH- 
WANT, (1940) 1 Ch. 102. a 


Will—Cluuse for forfeiture of benefits in case legatee shall 
become or marry a Roman Catholic—If void as offending rule 
against perpetutites. 


A clause in the will provided as -follows:—“If either during 
my lifetime or after my death any legatee under my will including 
any person who shall benefit under this present clause shall ‘be or 
become Roman Catholic or shall marry a Roman Catholic. or shall 
give any promise or come under any obligation to bring up as a 
Roman Catholic any child of such legatee then and in every 
such case and as from -the occurrence of such event such 
legatee shall absolutely forfeit and lose all benefits and powers 
given to him or her by my will........... .....and such interests 
shall fall into and form part of the residuary estate.” Some 
legatees having become Roman Catholics, it was contended on their 
behalf that the clause of the will is void because it may operate at 
a point of time outside the period of time allowed by the rule 
against perpetuities. ' i l 

Held, upon a true construction of the clause upon the hypo- 
thesis that the word ‘ legatee” includes every person who takes a 
benefit in legacy under the will, the clause is capable of being 
applied separately to the interesis of that legatee and upon that 
footing if he is one of the persons who has done the prohibited 
act, and could only have done it within the perpetuity period, then 
as regards that person the condition is valid. On the facts there 
was held to be forfeiture. N 





Eaves, In re: Eaves v. Eaves, (1940) 1 Ch. 109 (C.A.). 
Wills—Gifts to unrfe during a erate of 
widow decreed a nullity—Effect. 


The testator gave his wife a legacy and gave to her de use of 
a certain house and an annuity of £600 during her life or 
widowhood to be paid by the -trustees. The testator died in 1919 
and his. widow remarried, on September 24, 1925. A decree nisi of 
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nullity of that marriage was made on 24th May, 1937, and that 
decree was made absolute on 15th November, 1937, on the ground 
of incapacity of the husband to consummate the marriage. She 
then claimed the life interests as widow. 

Held [affirming (1939) Ch. 1000], the material transaction in 
the present case was the handing over of the fund to the defendant 
as his own in anticipation that on 24th September, 1925, the widow 
would acquire the status of a married woman. When she married 
the transaction became complete and effectual and could not have 
been questioned in any Court at any time before the decree of 
annulment, and the annulment cannot have the effect of undoing 
or reopening such a transaction. In the circumstances of the 
present case the defendant was left by the widow to act and did in 
fact act on the view that the winding up of the trust was a comple- 
tely legal transaction, leaving the funds in his hand as his own to 
spend and the plaintiff cannot saa a question the legality 
oe the transaction. 





PRovENDER MILLERS (WINCHESTER), LTD. v. SOUTHAMPTON 
County Counciz, (1940) 1 Ch. 131 (C.A). ; 

Riparian owners—Aleration by County Council (under sabe 
tory- powers) of a culvert over a river to provide outlet for flood- 
water—Liability for interference with and damage to right of 
millowner derwing water-power from river—Onus—Right of 
riparian owners to protect themselves against flooding—Extent. 


The appellants, a County Council under their statutory powers, 
in altering a culvert-over a-river-increased the size of the alveus 
of that portion of stream and also made an entirely new alveus to 
` carry the water which had been running in the old stream. This 
had the effect not merely of protecting the appellant’s land from 
flooding but also of diminishing the flow of water in the main 
stream thereby affecting the rights of the respondent a millowner 
deriving water-power from the river. In a claim by the fes- 
pondent for injunction and damages, ° 

Held, whether the stream be natural or artificial, the appellants 
are liable. The alteration cannot be described as the removal of 
an obstruction in a water course. As the appellants really made no 
attempt to discharge the burden upon them of showing that the 
statutory object of repairing the bridge and protecting the highway 
against. flood’ could not reasonably have been achieved without 
permanently altering the normal flow of the river to the prejudice 
of riparian owners the appellants were liable. 


- Decision of Farwell, J., (1939) 3 AILE.R. 882 affirmed. 
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Capon, In re, (1940) 1 Ch. 151. 


Sale of goods—Auctioneers providing funds for purchase’ of 
pigs—Purchaser removing pigs after signing note acknowledging 
receipt of the pigs, that the pigs were auctioneers’ property and 
could be removed and sold by them—Arrangement not registered 
as a biil of sale—Seizure and sale by auctioneers after bankruptcy 
of purchaser—Effect. 

Auctioneers who had provided funds for purchase of pigs by a 
farmer (who before removing them signed a note acknowledging 
receipt of the pigs and stating that the pigs were the auctioneers’ 
property and could be removed and sold by them,) on the bank- 
ruptcy of ihe farmer seized and sold the pigs and claimed to retain 
the sale proceeds against the trustees in bankruptcy. They con- 
tended that ‘the farmer was an agent in the purchases at the 
auctions and the arrangement was to give them a security. 

Held, as between ihe vendors and the farmer the farmer was 
not an agent of the auctioneers and the property in the pigs 
passed to him and the arrangement not being registered as a bill of 
sale created no charge and the auctioneers must account to the 
trustee in bankruptcy for the proceeds of sale. 





~ SeLwoop v. TowNLey Coar AND FIRECLAY Co.; (1940) 
1 K.B. 180 (C.A): 


Workmen's compensation—Receipt of half wages during 
disablement under the statute—E fect on right to damages under 
common law. 

Where a workman has received half wages ‘during his penne 
of disablement as compensation under the statute, 

Held, following (1940) 1 K.B. 56, a judgment for damages in 
a commen law aclion in respect of the same accident cannot be 
passed against an employer who has paid compensation under the 
statute. The result is the same even where the workman has not 
received the whole compensation and has received only a small 
portion. 





Hewitt v. Bonvin, (1940) 1 K.B. 188 (C.A.). 


Negligence—Father’s motor car driven by son for latter's 
purposes—Death of passenger on account of negligent Wang 
Father whether, liable as master or principal, 

The son wanted to use his father’s car solely for. his own 
purposes—to drive H and two girl friends of theirs. He took- the 
car with the permission of his mother who however did not know 
the purpose. The mother had authority from the father who was 


, absent from town to give permission. When returning, through 
K 
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negligent driving the car was. overturned ‘and H was killed. In 
‘an -action by the administrator of the deceased for damages, 

. Held, on the facts that the son was not the agent or servant 
‘of the father, It is merely the loan of a chattel to be used 
the son’s own purposes and the father is not liable. 





Griccs v. Petrs, (1940) 1 K.B. 198 (C.A.). 


Practice—Costs—Payment of money by defendant into Court 
—-Plaintiff asking for leave to take out money in satisfaction of 
claim at the time of hearing—Proper order as to costs—Discretion 
of Court—A ppealability—R.S.C., O. 22, R. 3. 

Plaintiffs claimed damages for injuries sustained by reason of 
the negligent driving by defendant of a motor car. Defendant 
paid into Court a certain amount, but, denying liability. When 
the case was taken up for trial, plaintiff said he would take out the 
‘money which was in Court and asked for the usual order. The 
order was made without providing for costs of defendant after 
the payment into Court. On an appeal by defendant, 


Held, the order under appeal was not one for costs only and 
the appeal was competent. The Judge has a discretion which is 
subject toappeal. The order for payment out, should not have 
been made without providing for costs incurred by defendant after 
„the date of payment into Court, 





Sivens: v. TrRARD, (1940) 1 K. D. 204 (C.A.). 


Income-tay:—Finance Act (1920), S. 21—Payment of money 
to wife on condition that she ts only bound properly to maintain 
the children—If,tncome- of child in his own interest. 

4 By an order of the Divorce Court the husband was ordered to 
pay his wite who divorced him certain suns in excess of £50 per 
annum fpr maintenance and education of the three children. ; 
t+: Held, it cannot be said that the child is entitled in his own 
right to money paid to his guardian for his maintenance. The 
money is not impressed with a trust, but is paid upon a condition 
ane it is the mother’s income.- i l 

E K: B. 410 affirmed. 


WENGE: Counn, (1940) 1 K. B. 229 (CA. 


"ON uisance—Premises adjoining highway—Passer by in jured by 
cinde of wall Liability of owner or occupier. 


“Tt ¢ owing to want of repair premises on a. highway heen 
dangerous and, therefore, a nuisance, and a passer-by or-an adjoin-, 





Ve 
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ing owner suffers damage by their collapse, the occupier’ or thé 
owner if he has undertaken the duty of repair, is answerable, 
whether he knew or ought to have known ofthe danger-or ‘not. 
On the other hand if the nuisance is created-not by want of repatr,: 
but, for example, by the act of a trespasser, or by a secret and ug- 
observable operation of nature, suchas a subsidence under gr near 
the foundations, neither an occupier nor an owner responsible for’ 
repair is answerable, unless with knowledge or means o: “knowe-, 


ledge he allows the danger to continue. 


ow 





Haire v. West, (1949) 1 K. B. 250 (C.A). , 
Practice—Costs—Exercise of discretion contrary to the rules 
which have statutory sanction—Power of appellate - C ourt to- deal 


ee m + 


with the matter. , 

If the trial Judge has exercised his discretion asto costs ‘con? 
trary to the rules which have statutory sanction, then according to 
Campbell v, Pollak, [(1927) A.C. 732] and other well-known 
authorities, the Court of Appeal has ample powers to oe with ee 
matter. 


fa 





PETRIE v, Mac Fisneries, Lrp., (1940) 1K. Br258 (C.A, k vey 

-Master and servant—-Right of servant to wages for period of. 
absence during illness—Implied term excluding right. «.- t5 0.7 

Before the period of employment, a notice was put up by thé; 
employers:in the place where the man worked, to the effect: 
ETON the under-mentioned allowances will be. made when men 
are absent :—During sickness: Half pay commencing from the first 
day’s absence up to a total of 21 days per annum, allowance 
after... These allowances are purely an “act of ‘grace? and ‘cannot, 
be claimed as a “right”.” In 1933, 1936 and 1937 the employee: 
while sick and away from work did in fact receive this gratuity of. 
half pay. In 1938 he was again ill and claimed full wages a 
right. 

Held, that the arrangement that when ill ke was to take half 
pay, whether as of right or whether as a gratuity, negatives any 
presumption that he was working'on the terms that he was-to get 
full wages while he was temporarily sick. 

Morrison v. Bell, (1939) 2 K.B. 187: aad 1 All. E.R. 145; 


ae 


TE oe (1940) 1k, B. 2714 


-  Léase—Lessee with previous conviction for allowing deoda 
behavióur taking lease in a name jo: which she had-hers, changed. 


+ 

e ay 
Sy af 
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later—If lease can be terminated as void ab initio on the ground 
of mistaken identity and concealment 

One Anna Robinson was convicted for allowing disorderly 
behaviour in her premises. As Ann Potter (to which her 
name was subsequently changed by deed poll), she took a lease 
of certain other premises for conducting a restaurant therein, 
The lessors on discovering her identity started proceedings to re- 
cover the premises and to have the lease declared void on the 
ground of mistaken identity and concealment. 

Held, the case of a landlord and tenant is clearly a case where 
the consideration of the person with whom the contract was made 
is a vital element in the contract and therefore if there is a mistake 
with regard to the identity of the person with whom one is con- 
tracting the contract is void ab inttio and the lessee is liable as if 
she was a trespasser. 


Ayres v. Moore, (1940) 1 K.B. 278. 

Bills of exchange—Acceptance under mistake of fact—Effect 
on liability of acceptor—Fraua in procuring acceptance—E ffect on 
rights of plaintiff who ts not a holder in due course. 

In a defence (by the acceptor) which seeks to bepudiate 
liability upon a contract in a bill of exchange by reliance upon the 
allegation that such a contract was entered into under a mistake of 
fact it is necessary to show that the mistake was as to a fact affec- 
ting the liability, or at any rate fundamental to the transaction. 

. Aikin v. Short, (1856) 1 H. & N. 210 and Morgan va Ashcroft, 
(1938) 1 K.B. 49, applied. 
` Where the bills when taken by the plaintiff were incomplete 
(as no name of drawer was inserted) and also the plaintiff was the 
original payee (in this case’ the drawer) the plaintiffis not a holder 
in due course and is not protected from the effects of the fraud in 
making defendant accept the bill and the defendant, having re- 
pudiated the obligation as soon as might be after’ the discovery of 
the fraud, is saa to succeed. 





z Tue New Tue Recorper oF Borron: Ex parte, Mc 
Varrte, (1940) 1 K.B. 290 (C.A.). 

Public Health Act ( 1936), S, 58—Order to execute works of 
repair -or restoration—S pectfication of works if essential for. 
validity of order. ` 

Under ihe Public Health Act, 1936, S. 58 the owner of 
certain structures was ordered by the justices for the County 
Borough to execute such works of repair or restoration or if he 
go elected to demolish the ‘structure and remove the rubbish 
as may be necessary for remedying the cause of the complaint; 
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The order was confirmed by the quarter sessions. On an order nisi 
for a writ of certiorari for quashing the order it was argued that 
the ordér was bad as it did not specify the works of restoration or 
repair. 

Held, afirming [1939] 2 K.B. 98, S. 58 did not require speci- 
fications of the works to be given and the order was valid. 





Kent v. East SUFFOLK Rivers CatcHMENT BOARD, (1940) 
1 K.B. 319 (C.A). > 


Sea wall—Repair by statutory authority—Negligent delay in 
repairing—Damage to plaintifs land by salt water—Liability. 
= In a claim for damages by the owner of pasture land which 
had been damaged by salt water owing to the negligence and delay 
of the statutory authority in carrying out the repairs to a sea wall, 
Held (Slesser and MacKinnon, L. JJ., du Parcg, L.J., 
dissenting) a body having powers but no duties conferred by 
statute can be under no liability if damages arise to a person by 
the.mere failure to exercise that power. But where such a body 
undertook and attempted to do that work under their powers and 
damage is caused by their incompetent exercise they are liable for 
damages for misfeasance as the plaintiffs were induced, to their 
detriment to rely upon the board’s undertaking to do the work and. 
themselves to abstain from doing it. 


Per du Parcg, L. J—A catchment board which is under no 
statutory duty to landowners within its area, is never liable to 
one of them -either fora total neglect to exercise its statutory 
powers (or if no more is proved) for exercising them with a lack 
of efficiency or with too little zeal or dispatch. 





STIMPSON V STANDARD ‘TELEPHONES AND CABLES, oD 
(1940) 1 K.B. 342 (C.A.). 


Master and servant—Dangerous machine—Employer failing 
to fence machine properly—Breach of statutory duty—Injury to 
infant workman—Receipt of compensation under Workmen's 
C ompensation Aci—W hen bar to common law right to damages. 


The employers did not carry out their statutory obligation to 
fence a dangerous machinery and the plaintiff, an infant workman 
whose hand was caught in the machine suffered injury which would 
not have been caused, if the statutory duty had been performed. 
The father of the infant plaintiff had claimed and received com- 
pensation under the Workmien’s Compensation, Act. In a subse- 
quent action under comnion law, 
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| Held, the necessary casual connection is established between 
the- negligence of the employer’ and the injury suffered by the 
plaintiff. The burden of proving contributory negligence was on 
the defendants. 
In order that the payment under the Workmen’s eae een 
Act may have the necessary quality to-operate as a discharge of the 
Liability of the employer it must be paid and received as compensa- 
tion under the Act. In the case of an infant the question as to the 
mental operation on the part of the recipient is to be decided on 
the test whether the receipt is for the infant’s benefit. On the facts 
the receipt of compensation by the father was not for the infant’s 
benefit and that cannot bar any action at common law. 





GAENE PRIMERA DE NAVAGAZIONA PANAMA v. Com. 
PANIA ARRENDATARIA DE MONOPOLIO DE PETROLEOS S. A. (1940) 
1 K.B. 3^2 (C.A). x 

Shipping—Charterparty for two consecutive voyages— 
Deviaiton in first voyage—Effect on charterer’s ii. to fulfil 
the contract. 

A ship chartered for two consecutive voyages, in its first 
voyage made a deviation from the agreed course. 

Held, that contract was an entire contract for two voyages 
and the deviation in the first voyage relieved the charterers from 
implementing the contract with regard to the second voyage if they 
elected to repudiate the contract. 

(1939) 2 K. B. 117: (1939) 2 All. E.R. 240 reversed. 





NEWSTEAD V. LONDON Express Newspaper, Lro., (1940)1 K. 
B. 377 (C.A.). 

Defamation—Ltbel—Sitatement complained of true about exis- 
ling person of same name as platntiff—Absence of intention to 
defame—Effect. 

The defendants, a newspaper published an account of a bigamy 
trial referring to the prisoner as “Harold Newstead, thirty-year-old 
Camberwell man”. The account was true of a barman of that age 
and name. The plaintiff also was of the same name and age but in 
the hairdressing business. In an action for damages for libel, 

Held, if there is a risk of coincidence it ought in reason to be 
borne not by the innocent party to whom the words are held to 
refer, but by the party who puts them into: circulation. - 





BUTLER V. STANDARD TELEPHONES AND CABLES LTD., (1940) 
1 K.B. 399. 

Tort—Nuisance and irespass—Damage caused to -plaintiff's 
building by action of the roots of trees on defendant's ground=— 


” 


Remedy of plaintif. ; i 
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- Where bythe action of the roots of poplar trees planted in 
the defendant’s ground there was draining of the clay - beneath 
plaintiff’s “house and subsidence of the plaintiff’s building, ‘the 
plaintiff hasa right to cut the roots of the offending trees‘and is 
also entitled to recover damages, if damages has accrued to him or 
been suffered by him owing to Ee action of the roots. 





RUSHBROOK v. RUSHBROOK, ( 1940) P. 24. 


Divorce —Desertion — Deserting spouse certified lunatic— 
Efect on animus deserendi—Presumption. 

Where a person is proved to be a lunatic accepted in law by 
certification as a lunatic it is impossible to make any inference at all 
that the lunatic is capable of having the animus deserendi and a 
petition for divorce based on mere factum of desertion during such 
period cannot succeed. 


ea i 


REEVES v. Reeves, (1940) P. 28. 

‘Divorce—Period of six months between decree nisi and decree 
absolute—Aduliery of petitioner in such period—E fect. 
| The six months interval between the decree nisi and the decree 
absolute is not in any way intended asa test of morality for the 
petitioner and it is not right to impose a test of that kind. The 
object is to enable the King’s Proctor to make inquiries as to the 
bona fides of the petitioner’s case. So adultery committed by the 
petitioner subsequent to the decree nisi cannot by itself stand in 
_ the way of the decree being made absolute. 





JOTTINGS AND, CUTTINGS. 


Dramatic Sirokes in Advocacy.—Whether occurring on the 
stage or in real life, sensational effects invariably appeal to the 
generality of people, and in a great trial nothing excites the 
interest of the spectator or reader so much as some dramatic coup 
by a masterin the art of advocacy. In some cases the coup, like 
many’ another “impromptu,” may have been carefully prepared 
beforehand, but in others it arises unexpectedly and spontaneously 
out of .he turn which the trial may have taken; but whether 
rehearsed or not the effect on the spectator:is the same, for to him 
it comes-with the shock of surprise, and on that account excites 
his admiration of the tactical skill of its author. An excellent 
illustration of.such.a dramatic episode occurred, ‘it will be remem- 
bered, in the Parnell Commission, when Sir Charles Russell fully 
exposed the forgeries of Pigott by asking that wretched’ man when 
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in the witness box to write down various words on a slip of paper, 
these on examination being found to be misspelt in precisely the 
Same way as in the letters the subject of inquiry. No one will 
readily forget the effect of this dramatic stroke, and the collapse 
which followed. Striking though it was it was not without precedent 
forexactly the same method of exposing a forgery had been followed 
in a Scots court. There the forger when trapped by his faulty 
orthography, confessed his guilt, and this, too, after half a dozen 
engravers had given it as their opinion that the document in ques- 
tion was genuine. So much for expert evidence !—L. T., 1940, 
$. 26. 





O'Connell and the Hat Trick.~The expression “the hat trick” 
so familiar with us in connection with our national game, had a 
very different meaning in the hands of Daniel O’Connell who, it 
will be recalled, was a master of the art of advocacy, and indeed 
second to none. Many anecdotes testify to his amazing skill in 
this sphere, and two of them may be recalled.. Ina murder trial 
at Cork the principal witness for the prosecution gave most 
damaging évidence against the accused, being especially emphatic 
about, a hat found near the place of the murder, which, he swore, 
belonged to the prisoner whose first name was James and for 
whom O’Connell appeared. The hat being in court, O’ Connell 
picked it up and said to the witness, “Are you sure that this is the 
same hat?” “Yes”, was the reply. “Did you examine it carefully 
before you swore in your information that it was the prisoner’s?” 
“I did.” “Now, let me see,” continued O’Connell, who began‘to 
examine the inside of the hat.carefully, and then, still keeping his 
eyes on the interior of the hat he spelt very slowly the letters 
“J.A.M.E.S.” “He then inquired of the witness whether the hat 
contained that name. “It did,” promptly replied the witness. 
“Then”, said ‘O’Connell handing up the hat to the bench, “there’s 
an end of the case my Lord, there is no name inside the hat!” An 
acquittal followed as a matter of course. The second anecdote 
-admirably illustrates his power of penetration and deduction, A 
‘suit was instituted regarding the validity of a will. O’Connell 
was engaged on behalf .of those who sought to have it set aside, 
and he put several questions to one of the witnesses to ascertain 
-whether or not the testator was actually alive when the will was 
‘said to have been signed, To these the unvarying answer was 
that “there was life in Mr. So-and-So when the will was.signed.” 
-Struck by the form of this reply O’Connell thus. addressed the 
witness. “Now, by the solemn oath you. have taken, and as you 
‘will one day answer for. the truth, was there not a live fly in the 
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dead man’s mouth when his hand was put to the will?” In the 
greatest alarm, the witness confessed that this was so, thus 


accounting for the’peculiar form of the answer.—L. T., 1940, 
p. 26. 





An Arithmetical Test—Duncan MIN eill, afterwards ennobled 
with the tille of Lord Colonsay, a distinguished judge of the Scots 
bench, also exhibited remarkable skill in the conduct of the cases 
in which he was briefed. In one of these he administered a well- 
merited reproof to a medical witness who had too hastily formed 
an opinion adverse to the sanity of his—M’Neill’s—client. The 
latter, a poor recluse named Yoolow, deformed in body as well as- 
undoubtedly somewhat eccentric in his habits, was alleged by 
certain of his relatives who apparently had an eye to his belong- 
ings, to be incapable of managing his affairs, and accordingly they 
took proceedings to have this judicially established. At the trial one 
of the medical witnesses detailed the tests which had been applied 
to ascertain the mental capacity of Yoolow, among these being an 
arithmetical one. lt came outin evidence that Yoolow had a sum 
of £1,200 in the bank on which he received the yearly interest of 
£20. Being asked at what rate per cent. this was, he replied that 
he was unable to say, never having been taught arithmetic. When 
it came to M’Neill’s turn to cross-examine the witness, he said, 
' “You may take time to answer this question. If £1,200 is laid out 
at interest and yields £20 yearly, how much is it per cent. by the 
year?” “I am not able to calculate that without pen and ink, 
not being conversant with such matters,” answered the witness. 
“Tf you had pen and ink” continued M’Neill, “could you calculate 
it? Here are pen and ink.” Thus faced with the problem the 
witness answered reluctantly, “I cannot say I could calculate it 
with pen and ink.” So much, said M’Neill in effect for “the test 
by which you would adjudge this man an idiot, a test which you, 
an educated man, cannot yourself satisfy.” The jury were very 
naturally much impressed by this cross-examination of the medical 
gentleman, which taken in conjunction with other points adroitly 
made by the skilful advocate, contributed to a verdict favourable 
to poor Yoolow.—L.T., 1940, p. 26. 





Canadian Appeals—If, as a consequence of the majority 
decision last week of the Supreme Court of Canada that it is con- 
stitutionally competent for the Parliament of the Dominion, should 
it deem it expedient, to abolish altogether the right of appeal from 
the Canadian courts to the. Judicial Committee of the Privy 
Gouncil: in: both civil-and criminal. cases, it will involve a serious 

L 
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diminution in the- work of the Committee, whose ‘headquarters in 
somewhat commonplace surroundings in Downing Street have 
never seemed worthy of the place which the Committee holds in 
the sphere of the administration of justice. To the Board, as it is 
sometimes called, there has come a steady flow of appeals, and 
Canada, has been fortunate in finding the members of the Com- 
mittee so eminently qualified to deal with the many difficult ques- 
tions that have been submitted to it; but it has to be quite frankly 
recognised that the great Dominions, naturally desire to be in 
greater’ measure self-contained in legal as in other matters. 
Appeals from the High Court of Australia have been seriously 
restricted in recent years, the view being held there as in other 
Dominions. that appeals to a court sitting in England and com- 
posed predominantly of English judges is a serious limitation upon 
Dominion autonomy. In 1926 the Imperial Conference placed it 
upon record “that it was no part of His Majesty’s Government in 
Great Britain that questions affecting judicial appeals should be 
determined otherwise than: in accordance with the wishes of the 
part of the Empire primarily affected”, although isolated action 
was deprecated We may expect, therefore, ere long a cessation of 
that flow of appeals from the great western Dominion whose 
tribunals will be regarded as self-contained and self-sufficient. 
—S.J., 1940, b. 49. 





Stopping the Case.—One of the Court of Appeal’s reported 
decisions last term ruled against the right of counsel in civil 
matters to invite the jury to stop a case, since none should inter- 
fere in this respect between the judge and the twelve men. The 
Court expressly abstained from dealing with the practice in 
criminal trials, though in these the judge is more often faced with 
the question of asking the jury whether they have heard enough. 
Once in Ireland, at Listowel, however, the position was reversed. 
Judge Shaw was trying a case of rape in which the prosecutrix 
gave her evidence with remarkable boldness and baldness: At last 
in disgust he said to the jury: “Ah! gentlemen, you daren’t hang a 
dog-upon evidence like this. Just put your heads together and see 
if you want to go any further before acquitting the prisoner.” 
After a whispered consultation the foreman spoke up: “Your 
Honour, we're unanimously of opinion that the boy didn’t do it, but 
should: your Honour be wishfulto hear any more evidence, we 
wouldn’t be stopping you”.—S. J., 1940, p. 58. 





“The Wrong Case.—At Marylebone Police Court recently:a 
special) constable, ‘referring’ ‘to his‘ notebook, began his evidence: 
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“At 7-30 p.m. on the 8th December, your worship. . . .” “But 
the summons says it occurred on the 15th,” interrupted the clerk. 
“No, sir, it was the 8th,” said the constable. At last it was dis- 
covered that he had lost his way in his notebook and was looking 
at the wrong case. Such mistakes have sometimes been carried 
further in higher places. Once in Ireland when a case was called 
or'two counsel rose. The senior of them impatiently waved the 
younger down, and he, being newly called, imagined that the other 
had been brought in at the last moment to lead him. The opening 
obviously puzzled the court, and the reading of the affidavits only 
introduced further confusion. At last the presiding judge inter- 
vened: “What case do you think you are arguing, Mr. Bartley?” 
“Tm arguing M’Carron v. Quaid, of course,” was the reply. “Ah! 
that explains it,” said the judge. “The case that was called on was 
O’Carroll v. Lane.” Bartley turned to the young man he had 
interrupted, saying indignantly: “Why don’t you get up and argue 
your own case?’——S.J., 1940, p. 58. 





Blaming the Lew.—Sometimes transgressors of the law make 
the law itself their excuse. Thus, two respectable middle-aged 
East End mothers who were recently charged before Mr. Metcalfe 
with stealing twenty-two pairs of mittens from a shop pleaded that 
on the fatal day they had met in that very court to listen to a case 
involving some friends of theirs, that afterwards they had gone 
away and had some drinks and then more drinks and that they 
were still dazed by the effect of these refreshments when they did 
the deed. A little while ago Sir Robert Dummett had a delightful 
case before him at Bow Street. A man had been seen leaning against 
a horse outside the Law Courts. When the animal had shifted 
its position he had crashed to the ground and now he was charged 
with being drunk. When asked why he had been leaning against 
the horse he replied, unsmiling, in a small precise voice: “I was 
very worried, your worship. I had to appear in a case at the Law 
Courts and it worried me. I think the exitement of the Law 
Courts and the cold outside were responsible”. When pressed he 
admitted that he had had a pint of ale but the magistrate genially 
discharged him under the Probation of Offenders Act, warning him 
not to get so worried in the future —S.J,, 1940, p. 75. 





——e 


BOOK REVIEWS. 


A Text-Book oF MEDICAL JURISPRUDENCE AND TOXICOLOGY, 
by Rai Bahadur Jaising P. Modi, trop. & s. (Edin.), 
L.R.F.P.S. (Glasgow), Sixth Edition, Revised and Enlarged. 
Published by Messrs. Butterworth & Co. (India), Ltd., Bombay. 
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A text-book on Medical Jurisprudence and Toxicology which 
has passed through six editionsin a comparatively short period does 
not require an introduction to the medical man or the lawyer. Dr, 
Modi has filled several important posts in many universities and 
has practical experience of teaching the subject to students of 
medicine and. knows their requirements and difficulties. A text- 
book from, his pen is bound to be of value to the students and prac- 
titioners alike. Inthe present edition of the book, he has intro- 
duced the necessary alterations and additions and new cases have 
been added with a view to illustrating important and interesting 
medico legal points. It is needless to say that the essentials of the 
offences have been clearly set out and explained and the application 
of the principles and knowledge of medicine in finding them out 
fully stated. A number of plates and illustrations have been given 
to explain and illustrate the statements of the author. We have 
every hope that with the added matter, this edition will receive an 
increasing measure of popularity than even the earlier ones. 


i Pa aana 


Tue MADRAS HINDU RELIGIOUS ENDOWMENTS Act, 1926, by 
Y. V. Ramanarao Patnaik, M.A., B.L., Seniormost Superintendent, 
Office of the Board of Commissioners for Hindu Religious Endow- 
ments, Madras (Volume I). Published by Messrs. Janakiram & 
Co., No. 12, Buchi Babu Naidu Street, Triplicane, Madras. Price 
Wrapper Rs. 5 net, Full Calico Rs. 5-8 net 


Ever since the Madras Hindu Religious Endowments Act was 
first passed, the legislature has been adding to and altering its pro- 
visions to a very large extent, that a publication giving the Act as 
amended up-to-date is almost a necessity for all those having to deal 
with the subject. The Local Government has also been making 
rules on an extensive scale and a collection of them is indispensable 
for the working of the enactment. This book which is edited by 
the Senior Superintendent of the Office of the Madras Hindu 
Religious Endowments Board and gives the text of the Actas 
amended up-to-date and the rules framed under it by the 
Government as also the bye-laws, the forms and all other 
useful information, will be found of great value.’ The book also 
gives the texts of the Malabar Temple Entry Act, 1938, the 
Madras Temple Entry Authorisation and Indemnity Act, 1939 and 
the Tirumalai-Tirupati Devasthanams Act of 1932. One might say 
that the book is almost an authorised edition of the enactments and 
will be found invaluable to all those having to deal with the subjects 
concerned. | _ 
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DOCTRINE OF PRIORITY OF CROWN DEBTS. -- 


Doctrine, one of great antiquity’ ° i gk. 

_ The doctrine of priority of Crown debts has been recognised 
from ancient times and is to be found in almost every system of 
law. The Hindu Dharma Shastras refer to it in more than‘one 


= 


“place. Yagnavalkya has statedi: : m 


í * 


adtargmarareat An: | 7 fa 
ZA g ARTA TATRA | E 


“A debtor shall be forced to pay his creditors in the order in which the 
debts were contracted, after first discharging ‘those of 2 Brahmin or the 


King.” 
According to Katyayana?: 
“If there be many debts at once, that which was first REER shall.be 
first paid, after those of a King or of a priest learned in the Vedas.” 
* Land revénue had always been’ regarded as a paramount 
‘charge upon’ the land and if the subject Wa. not pay if, the: eae 
may even grant the land to anothers, : 4 


“The doctrine in English common law 
The rule of English common law was contained i in ‘the maxim 
:——Quando jus domini regis et subditi concurrunt jus regis: ‘proeferri 
debet: where the King’s and the subject’s title. concur. the King’s 
title must be preferred4. By the common .law the. King had a 
. prerogative of preference in payment fo all his-subjects e and to be 
first satisfied5, The prerogative could be enforced in two different 
ways and by two different methods. The Crown may assert its 
; II, 4 a ; 
5 Cit,, in Vyavahara Mayukha, Ch. v, s. iv, ph. ix. ` 


3. Cole. Dig, Book ii, ch. ii, pl. xiii. 
4, Broom’s Legal Maxims, 10th edn, p` * 35; Quick’s case, 9 Coke’s 


Reports, 129-b; R v. Wells, 16 East 278 at 282. .. 
5. Parker, C. B. in Rex v. Curtis, Parker È. 95, '100: 145 E. na 


M 


í 


~ 7 
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right by seizing under a writ of extent, if need be, all the assets of 
the debtor where there has been no cessio bonorum and satisfy 
out of these assets the debts due, or the Crown may come into a 
proceeding in bankruptcy or to the winding up of an insolvent 
company or such like, prove its debt claimed and insist upon pay- 
ment of this debt in priority to the claims of other creditors}. 
Formerly the theory of the priority of Crown debts was based on 
the personal pre-eminence of the sovereign. The King was the 
King and obviously took precedence over the subject. In modern 
law, however, the rights of the Crown are equated with the rights 
of the mass of the King’s subjects and hence the doctrine has been 
propounded that it is right and just that the claims of the com- 
munity as a whole should prevail over that of individuals.2 The 
doctrine is one of universal application except where the leyislature 
has thought fit to interfere.3 There are two distinct prerogatives 
of which the Crown may avail itself regarding this matter, 
namely, (1) that it is not bound by a statute in which it is not 
expressly named, and (2) that it has a right to be paid in priority 
to all other creditors of equal degree.4 The former prerogative 
as explained by Lord Coke in the Magdalene College case5, was 
defined as follows by the Master of the Rolls in Ex parte Post 
Master-General6 : 

“Where an Act of Parliament is made for the public good, the advance- 
ment of religion and justice and to prevent injury and wrong, the King shall 
be bound by such Act though not particularly named therein; but where a 
statute is general and any prerogative, right, title or interest is thereby 
devested or taken from the King, in such case the King shall not be bound 
unless the statute is made by express terms to extend to him.” 

In England after the Bankruptcy Act of 1883 and the Companies 
(Consolidation) Act of 1908 it has been held that both in bankruptcy 
as well as in winding up proceedings the Crown’s prerogative rights 
stand controlled by the provisions of these statutes and as such Crown 
debts have no priority other than that given by the statutes in 
regard to payment’, though ina case under the Colonial Bankruptcy 
Act, 1898 a different view was taken and the Crown was held 





1. Food Controller v. Cork, (1923) A.C. 647, 661. 

2. In the matter of Subramaniam Chetty & Co., (1922) I.L.R.45 Mad. 
156, 165. 

3. Per Lord Macnaghten in New South Wales Taxation Commissioners 
v. Palmer, (1907) A.C. 179, 

4. Re Henley & Co., (1878) 9 Ch. D. 469, 481, 482; see also New South 
Wales Taxation Commissioners v. Palmer, supra and Food Controller v. 
Cork, supra. 

5. 11 Coke’s Reports. 74-b. 

6. L. R. 10 Ch. D. 595, 601. 

7. Food Controller v. Cork, supra. 
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entitled to preferential payment over all other creditors of 
equal degree unaffected by that statute.1 


Ever since the Indian Councils Act, 1861 the Legislature in 
India has been competent to make laws which may trench upon the- 
preiogative of the Crown. This is clear from S. 24 of that Act. 
_ which provided that 

“no law or regulation made by the Governor-General in Council shall be 
deemed invalid by reason only that it affects the prerogatives of the Crown”. 

In so far as there is no specific statutory abridgment the prin- 
ciples of the English common law relating to Crown debts will be 
applicable in India also. Excepting for a doubt expressed in 
Ramachandra v. Pichaikanni2, the authorities are uniform in favour 
of such applicability. 

The Crown’s right to precedence stands mentioned variously. 
In some statutes the Crown is expressly given a first charge over 
properties in respect of payments due to it from any person and 
methods of working out the right are also specified. 1n the statutes 
relating to insolvency there are provisions postulating the priority 
of Crown debts.4 What precisely constitute the liabilities regar- 
ding which the Crown enjoys a preference and whether the pres- 
cription of specific modes of realisation of Crown dues deprives the 
Crown of the prerogative remedies are matters which have been. 
the subject of numerous decisions. 


Meaning of Crown debts 
It was the view of Chief Baron Comyn that, 

“every person who by any means is chargeable to the King, shall be 
debtor to the King; for it shall be taken extensive; aS where he is answerable 
to the King for debt, damage, duty, rent, arrears etc’, 

Wherever the destination of the debt when realised was the 
state treasury the debt was to be regarded as a Crown debi8. The 
expression “Crown debt” has been characterised? as an unfortunate 


expression as likely to suggest that 


1. New South Wales Taxation Commissioners v. Palmer, (1907) A.C. 


179. 
LL.R 7 Mad. 434. 
5 SAKE EA Chettiar v. Income-Tax Officer, I1.L.R. 1928 Mad. 
744: (1938) 1 M.L J 351, (F B.). 
4. Ss. 49 and 45, Presidency 
vincial Insolvency Act. See also Ss. 


Act. 


Towns Insolvency Act; Ss. 61 and 44, Pro- 
229 and 230~of the Indian Companies 


5 Digest, Title Debt G-1. See Godbolt, 293. 
6. Ee parie, Usher, 1 Ball & Beatty 199; Ketly v. Murphy, S. & Sc. 479; 


Re Dalton, 2 Molloy 442; Judah v. Secretary of State, (1886) I.L.R. 12 Cal. 


= 7. per Lord Shaw in Food Controller v. Cork. (1923) A.C. 647, 665. 
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: “under the name of prerogative, something is being claimed higher than 
that justice which is distributed among the subjects of the Crown, and this 
even under ordinary contracts, the construction of. which among such subjects 
would not permit of the operation of preference”. 


Where a ‘debt, arises purely in commercio and does not spring 
dut ofa power vested in the Crown by way of the imposition of a 
duty or a tax the debt ought not with propriety be regarded as a 
Crown debti. Apropos this question Lort ‘Williams, J., has 
observed in In re Northern Bengal Company Limited2: 


“The priority exercised regarding Crown debts by reason of the royal 
prerogative originally applied in practice only to debts arising out of ques- 
tions of revenue and taxation, because those were the only debts which in 
former times were likely to arise in favour of the Crown as against the sub- 
ject. In later days the Crown has become engaged to an increasing degree, 
both in England and in India, m trading and other activities in- addition to 
those arising out of revenue and taxation, and consequently the modern 
tendency has been to restrict such prerogative rights by means of legislation 
to those matters such as revenue and taxation to which such prerogative 
tights originally applied”. f 

Whether for a debt to constitute a Crown debt, in addition to 
its falling into the coffers of the state on recovery, it is further 
necessary that it should result only from an act done “for purposes 
of revenue” came up for consideration before the Madras High 
Court in I» the matter of Subramaniam Chetty & Co.3. The ques- 
tion there was whether in a case where the Government engages in 
undertakings in fields of industry, not to- bring accretions to 
revenue, but to serve by way of industrial mstruction to the people 
of the country, a debt payable to Government would bea Crown 
debt. Coutts Trotter, J., pointed out that while depts., accruing 
through a sale of opitim or trading in the Salt and Abkari depart- 
ments would directly’be Crown debts, such trade being “for purposes 
‘of revenue” within the meaning of 3 & 4 William IV, c. 85, the 
debts becoming due in industries started for demonstration pur- 
poses are also to be deemed Crown debts inasmuch, as they result 
from carrying-on authorised trades which.can be regarded as acts 
done “for purposes of the Government of India” within the mean- 
ing of S. 20 (1) of the Government of India Act, 1919, In that 
view, the learned Judge held that the Government was entitled to 
precedence under S. 49 of the Presidency Towns Insolvency Act in 
respect of sums due to it for supply of Soaps to thé insolvent by 
the Kerala Soap Institute, Calicut, an institution run by Govern- 
ment for demonstration purposes, P 

C È Food Controller v. Cork, (1923) A. C. 647 at'667.0. F 
2. LL.R. (1937) 1 Cal, 684: 41 C.W.N 458. n 
3. (1922) LL.R. 45 Mad! 156,050 et jumen. 
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Court-fee recoverable by the Crown urider dectees in sùits 
filed in forma pauperisl, arrears -of abkari revenue}, arrears of 
income-tax8, arrears of tax payable under the Madras Motor Vehi- 
cles. Taxation Act4, amount due in respeet òf: kudimaramath under 
the Madras Compulsory Labour Actë, amount” due on-sale of: 
opium by Government6, amount due for work done7, have all been 
regarded as Crown debts. A debt does not cease to be a Crown 
debt merely because the person ultimately ‘intended to be benefited: 
Was a private person’. Thus a fine imposed. on conviction for 
criminal breach of trust though directed to be paid on recovery, as 
compensation to the injured party will be deemed to be a Crown 
debt for purposes of preferential payment®. Where however there 
was a recognisance by a guardian in the matter of a minor it was 
held that the liability arising thereunder, -though nominally in 
favour of the state was not a Crown debt.10 . 


Remedies available to the Crown OS 


_ The fact that certain Acts of the legislature specifically set out 
the priority of Crown.debts in circumstances arising under those 
Acts cannot derogate frum the general tight of priority which the 
Crown has and the enactments should be ordinarily understood as 
meiely making clear the particular application of the rulell, The 
remedies open to the Crown will remain unaffected despite the 





- L ee Putayav The Collector of Kanara, (1876) LL.R.1 Bom. 7; 
Ram Das v. Secretary of State, (1896) I.L.R. 18 All. 419;.Puthia Valappit 
Barga v. Veloth Assenar, (1902) 12 M L.J. 41: 1.L.R. 25 Mad. 733; Gayanoda 
Bala Dassee v. Butto Kristo Bairagge, (1906) 1. L. R.33 Cal. 1040; Ragho 
Prasad v. Mewa Lai, (1912) 22M L.J. 457: I L.R. 34 All. 223 {P C.);. Babus 
Girija Kuer v. Secretary of State, (1919) 501.C-315; Collector of Akyab v, 
Paw Tun U, (1927) I.L R. 5 Rang 806; Varadachari v. Secretary of State, 
(1935) 70 M L.J. 601: LL.R. 59 Mad. 872 

2. Ramachandra v. Pichatkannt, (1884) I.L.R. 7 Mad. 484; Ibrahim Khan. 
v, Rangaiwamı Naicken, (1905) 1.L.R. 28 Mad.:420. 

3." Kadir Mohideen Marakkayar v. Muthukrishna Atyar, (1902) 12 M. L. 
J. 368: I.L.R. 26 Mad. 230; Soniram Rameshur v Mary Pinto, (1932) I. L.R. 
11 Rang. 467; Secretary of Stale v. Maw Nyeim ‘Me, 1937 Kang L. R. 344; 
Manikkam Chetiwar v. Income Tax Officer, (1938), 1 M.L.J, 351: LL.R. 1938. 
Mad. 744 (F.B.) 

4. Deputy Commissioner of Police v. Vedaniam, (1935) 69 M. L. J: 832: 
I, L.R. 59 Mad. 4B 

6. ‘Judah v. Secretary of State, (1886) 1LR. 12 Cal, 445. l 

7. Secretary of State v. Bombay Landing ae Shipping Co., (1868) 5 
Bom.H.C. 23. | | , : 

8. Inre Smith, (1876) 2 Exch, D. 47. ` 

.9. Pichu Vadhiar v. Secretary of Siate, (1917) LL.R. 40 Mad. 767.+, 

10. Ex parte Usher, 1 Ball & Beatty 199, Co eee 

11. Secretary of Staiev. Ma Nyein Me, 1937 Rang.L R. 344. | 
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indication of particular methods of realisation by the statutes con- 
cerned. S. 411 of the Civil Procedure Code, 1877 (corresponding 
to O. 33, r. 10) had provided that Court-fees shall be a first charge 
on the subject matter of the suit and shall also be recoverable by 
the Government from any party ordered by the decree to pay the 
same in the same manner as the costs of a suit recoverable under 
the Code. It was held that though the section indicated the manner 
in which the Crown may proceed to realise the amount due to it, 
still it will not preclude the Crown or its representatives from 
urging its prerogative and insisting on its rights of precedence 
over all other creditors, as for example, by applying to Court for 
payment from funds in Court belonging to the defaulterl. ln 
Soniram Rameshur v. Mary Pinto®, a receiver appointed ina 
mortgage action had collected the rents accrued pendente hte and 
deposited them in Court. The Commissioner of Income- lax 
applied to the Court for payment out of that fund of arrears of 
income-tax due from the person entitled to the fund in preference 
to others, without any formal prior attachment. It was held that 
the application was competent. Similarly where money was due to 
the Crown by way of arrears of vehicle tax, it was held that it was 
open to the Deputy Commissioner of Police to apply to the’ Court 
for payment of the same out of the sale proceeds in Court realised 
by sale of the vehicle in execution by another creditor.3 The fact 
that sections 8 and 9 of the Madras Motor Vehicles Taxation Act 
provided methods for recovering arrears of vehicle tax was held 
not to affect the remedies open to the Crown otherwise by way of 
prerogative. The question has now been considered by a Full 
Bench of the Madras High Court in Manskkam Chetttyar v. 
Income-tax Officert. In that case the petitioner had obtained 
a money decree against one G and in execution attached and 
brought to sale some movable properties of G. Income-tax due by 
G to Government being in arrear, the Income-tax Officer applied 
to the executing Court under S. 151, Civil Procedure Code, for an 
order directing the payment out to him from the sale proceeds of 
the amount due from G as arrear of income-tax. Objection was 
taken that the application would not lie inasmuch as S. 46 of the 
Income Tax Act, 1922 had prescribed the modes of recovery of 
the tax It was held that the section was no bar to the maintain- 

1. Gayanoda Bala Dassee v. Butto Kristo Bairagee, (1906) I.L.R. 33 Cal. 
1040: see also Ram Das v. Secretary of Siate, (1896) 18 All. 419; Babui 
Girsja Kuer v. Secretary of State, (1919) 50 LC, 315 and Varadachari v. 
Secretary of State, (1935) 70 M.L.J. 601: I.L.R. 59 Mad. 872. 

2. (1933) LL.R. 11 Rang. 467. 

3. Deputy Commissioner of Police v, Vedantam, (1935) 69 M.L.J. 832: 
1.L.R. 59 Mad, 428. 

4, (1938) 1 M.L.J. 351: LL.R. 1938 Mad 744 (FB). 
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ability of the application by the Income-tax Officer under S. 151, 
Civil Procedure Code, and that both justice and convenience 
justified such conclusion. The same view was taken in Sambasiva . 
Cheitiar v. Secretary of State for India in Council. In that 
case a receiver had been appointed pending a suit on a 
. simple mortgage. A certain amount being due to the Govern- 
ment from the mortgagor in respect of kudimaramath 
the Collector preferred a claim to the Court for directions 
to the receiver under O. 40, r. 1 to pay the money due to 
the Crown out of the amount realised by the receiver and deposit- 
ed in Court. It was held that such a direction could be given. 

The Crown’s prerogative of preference operates only where 
the debts are equal in degree. In other words even a Crown debt 
cannot take precedence over an earlier mortgage or lien created by 
the defaulter. 


“A mortgagee is liable to have his security postponed to certain claims 
of the Crown, which by virtue of its prerogative, has the right to issue an 
extent or execution against all the lands of its debtors except copyholds and 
to follow such lands into the hands of subsequent mortgagees or purchasers 
though without notice’, 

It is only when claims of the Crown and claims of common 
persons concur or come into competition that the Crown is pre- 
ferred. A prior mortgagee or J1enholder will not be prejudiced’. 





SUMMARY OF ENGLISH CASES. 
In re A Deptor (No. 13 oF 1939), (1940) 1 Ch. 157. 


Bankruptcy—Notice served on debtor before war—Fatlure to 
comply with—If debtor entitled to have stay under Courts 
(Emergency Powers) Act 1939, on ground of inability to pay hts 
debts owing to the war—Onus, 


The bankruptcy notice was served on the debtor in May, 1939, 
and the debtor failed to comply with it; accordingly she was at that 
date unable to pay her debts and that inability was not and could 
not be suggested to be in any way the result, directly or indirectly 
of the war. The fact that the debtor has since found difficulty in 
realizing the property the sale of which might have enabled her to 
satisfy the judgment-creditor at a later date is an irrelevant 





1. (1940) 1 M.L.J. 429. 

2. Coote’s Mortgages, 9th edn., p. 1366. 

3. Chinnasamt Mudalt v, Tirumalat Pillai, (1901) 1.L.2. 25 Mad. 572; 
Kadir Mohideen Marakkayar v. Muthukrishna Ayyar, (1902) LL.R. 26 Mad. 
230; Ibrahim Khan Sahib v. Rangasami Naicken, (1905) L.L R. 28 Mad. 420; 
Dost Muhammad Khan v. Mani Ram, (1902) 1.L.R. 29 All. 537 (F.B.) ; Ragho 
Prasad v. Mewa Lal, (1912) 22 M.L.J. 457: I.L.R. 34 All. 223 (P.C.); Bank 
of Upper India v. Admintstrator-General of Bengal, (1917) 1.L-R. 45 Cal, 653. 
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consideration and the stay of proceedings cannot be’granted. “The: 
onus is on the debtor to prove that inability to pay debts ts due t 
me war, acy or indirectly. A 





E Estates, Lop. v. Daves, (1940) 1 Ch. 160. . > 

S pecific performance—Contract by vendor of building sttes to 
construct roads and sewers on land in his possesston—S pectic 
performance—When can be granted. 

. Defendant who sold some building land to the plaintiffs 
covenanted to make roads and sewers. Defendant did not carry’ 
out the covenant with regard to sewers and the plaintiffs though 
they had not commenced building operations claimed specific per- 


formance. 


` Held, thé plaintiffs were entitled to a decree for specific per- 
formance as they had a substantial interest in the perfórmance of 
the contract and could not have been properly compensated for 
breach of the covenant by award of damages. The nature of the 
work which the defendant had undertaken to do is sufficiently 
clearly defined. The mere fact that the defendant has not got 
possession-by the contract of land on which the work is contracted 
to'bé done is not necessarily.a complete bar to granting. specific 
performance, It is sufficient if it is established that the defendant. 
is in possession of the land on which the work is contracted to be 
done. Wolverhampton Corpn. v. Emmons, (1901) 1 K.B. 515, 
observation of Romer, L.J., held not strictly accurate. 





WiILSON v. Lonpon MiIpLAND AND ScoTrTisH Rattway, (1940) 
1 Ch. 169. ; 

Companies Clauses (Consolidation) Act, 1845, S. 85—Dir ec? 
tors—Dtrectors also directors or sharehalders of other compantes 
trading with ‘the defendant company—If Wisala, from acting c as 
directors of the defendant company. 

l The plaintiff a stockholder in the company claimed a declara- 
tion that directors of the déferidant company who are directors and 
trustees,o0f other i in porated | joint stock ‘companies trading direct” 
ly and indirectly’ \ wi tt the defendant company are precluded’ from. 
acting as directors of’ the defendant company and their office has’ 
become vacant. The directors were not made defendants to the 
action, 

- Held, (1) the dalasan ~ cannot be made in the absence of 
the directors and- -without giving wan an opportunity of. ka 
heard in their own defence. ` 


(2)- What the Act contemplates in S. 85. is that it is. “eal, 
persons who/are concemed, in contracts. -with the defendant com- 
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pany in the sense of having. a commercial interest in contracts with 
the defendant company who are aimed at by this section, and that, 
if and so far as the commercial interest consists only in a share- 
holding in a company which enters into a contract with the defendant 
company such shareholder may nevertheless continue to be a direc- 
tor of the defendant company. It is immaterial, in addition to; 
being a shareholder, he is also a director of the contracting com- 
pany. It is only his commercial interest that is aimed at. 


Decision in Laptsh v. Brasthwatte, (1926) A.C. 275 under 
similar provisions of Municipal Corporations Act appliéd. 


— es 


Hopces (G. T.) & Sons v. HACKBRIDGE Park HOTEL, LID., 
(1940) 1 K.B. 404. 


© Principal and agent—Compulsory sale of property to Govern- 
ment— Agent previously employed to find a purchaser if entitled, to" 
commission. 
The plaintiffs, a firm of house agents had been asked in 1933 ° 
by the defendants to find a purchaser of their premises. The 
attempt to sell came to nothing. The defendant.was not willing to 
sell at less than £12,000 to a Colonel (introduced by plaintiffs’ 
another agent) who was really investigating directly or indirectly 
on behalf of the war office. Later, the war office requisitioned the 
whole estate under statutory powers and the arbitrators fixed the 
price for such purchase between £7,000 and £8,000. Ina claim 
by plaintiff’s firm for commission, 
Held, (reversing the decision of Lewis, J.) 


Per Scott, L.J.—In the absence of a voluntary sale, there-was 
no contractual relationship between what the plaintiffs did and the 
transfer of the estate under compulsory purchase and the plaintiffs. 
were not entitled to any commission. 

Per Goddard, L. J.—‘‘You employ an agent to effect a transac- 
tion which is of service to you, and in the circumstances which: 
ended in the defendants being. expropriated from their premises 
and land and having to accept a price, at which they were not willing 
to sell, it is impossible to say that the plaintiffs have earned any 
commission out of any employment which was conferred upon 
them by the defendants.” Toulmin v. M aa IZAC. 746, applied. 





SMITH v. Moss AND ANOTHER, (1940) 1 All. E.R. 469 (KB. 
D.): (1940) 1 K.B. 424 (K.B.). 
Tort—Negligence—Immuntty of husband from liability ‘for 
tort to wife—Extent—N egligence of husband in driving car as 
agent of owner—Claim by wife for damages against pem owrer— 
Sustainability: ` 4 Oy 
N 
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The defendant R was the registered owner of a motor car. 
‘There was no driver for the car and whenever she wanted to use 
the car, her son, and he alone was allowed to drive it. One day the 
car was being used to convey R, her son and his wife from a party. 
The son was driving. The mother was taken to her house and 
while taking the car back to the garage in the son’s house there was 
a collision with another car due to the son’s negligence. The wife 
sustained injuries and claimed damages against her mother-in-law. 
It was contended that the wife cannot recover damages against 
her mother-in-law, because the accident was caused by the negli- 
gence of her husband and a husband can commit no tort against his 
wife. 


Held, the mere fact that the husband is acting as an agent 
for some one else, and, while acting as such agent, happens to 
commit a tort, such as negligence in the driving of a motor car in 
which his wife is a passenger does not deprive his wife of her 
tight to recover against his employer. 





SMITH (R. M.) v. Smita (A.E.), (1940) P. 49. 

Divorce—Desertion—Husband and wife living separate in 
parts of same house (without physical separation between the parts) 
—Refusal by husband of suggestion for reconcilatton—If con- 
stitutes desertion. 

Where the only element of living together is that husband and 
wife were actually existing in one house though there was no 
physical separation between the parts of the house in which they 
were living, the case is one of desertion and is not one in which 
the wife is precluded from asserting desertion by the mere fact 
that they were residing in the same house. The refusal by husband 
to have reconciliation and persisting in withholding cohabitation 
with his wife affords a starting point for desertion and a decree 
nist ought to be granted. 





Nasa OrHerwIseE Lister v. Nasa, (1940) P. 60. 

Petition for decree of nullity on the ground of husband’s im- 
potence—Defence of lack of sincerity—~Limtits. 

In a petition by a wife for declaration of nullity on the 
ground of the impotency of her husband, the husband contended 
that the petitioner was guilty of want of sincerity in presenting the 
petition. 

Held, that the “sincerity” with which the Court is concerned 
‘has reference only tothe sincerity of the plea and has nothing 
whatever to do with either (a) the general character of the 
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petitioner as a sincere or insincere person or (b) the conduct of the 
petilioner before her marriage or the motives which prompted her 
to enter into the marriage. Previous knowledge of impotency is 
only evidence and not an acid test of insincerity. The Court is 
concerned only with the question whether since her marriage the 
petitioner has been guilty of any conduct which ought to estop her 
from having the remedy she seeks. 





JOTTINGS AND CUTTINGS, 
BLACKMAIL* 


A sketch by the Howble Mr. Justice Wadsworth broadcast 
from the Madras Station of the AH India Radio, on the \1th April, 
1940. 

SCENE I 

Subramaniam : Good morning, Mr Shanmugam. I don’t 

think I have had the pleasure of meeting you before, have I? 


Shanmugam : No, Mr. Subramaniam, I don’t think you have 
met me, but you used to know my uncle well in years gone by. He 
was Puniakoti Mudaliar, the contractor at Kachipur. 


Subramaniam : O! You are the nephew of old Puniakoti, are 
your Splendid old chap he was and one of the best contractors I 
ever knew. I hope he is still thriving? 


Shanmugam : No I regret to say that he died last year. 
Subramaniam : Dear me! I am very sorry to hear it 


Shanmugam : I am sure you are. And I have no doubt you 
will be more sorry still when I tell you that on‘ his death all his 
account books came into my hands 


Subramamam : His account books? What have I got to do 
with his account books? I don’t understand what you mean, 
Mr. Shanmugam 


Shanmugam : O! You don’t understand! Well I had better 
explain myself. Perhaps you know that Puniakoti was my 
guardian and that the money with which he financed the contract 
business was my money 


Subramaniam : I didn’t know it. But I still don’t see what 
that has got to do with me. 


Shanmugam : No? I think I am right in saying that in 1925 
you were Assistant Engineer at Kachipur and my uncle was work- 
ing as a contractor under you Isn’t that so? 


Subramaniam : Quite correct The best contractor I ever 
had. A splendid fellow. 





*Published by courtesy of the All India Radio. 
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Shanmugam : Your enthusiasm is perhaps not entirely gratui- 
tous, Mr Subramaniam! I find from my uncle’s accounts that on 
8th July, 1925, he paid you a sum of five thousand rupees at a time 
when he was executing extensive contracts under your control. 
What have you got to say about that? 


Subramaniam : T.......... I don’t see what it has got to do- 
with you even if he did 


Shanmugam : O! Don’t you? Well, PH tell you. That 
money was my money and it was paid to you as a bribe and I 
intend to get it back again 


Subramaniam : You are an optimist! If you think that you can 
claim back money paid by your uncle fifteen years ago, merely by 
making scurrilous charges against one of your dead uncle’s best 
friends, you’re making a grave mistake. 


Shanmugam: We'll see about that. Somehow I can’t quite 
imagine how you will defend a suit for the recovery of a big bribe 
without rather blotting your official copy-book and spoiling your 
chance of becoming a Superintending Engineer next year 


Subramaniam : O-so it’s blackmail you are after, is it? You 
had better be careful or you'll find yourself doing two years in the 
Penitentiary. 


Shanmugam : Come now, Subramaniam. It’s no use bluff- 
ing. You know as well as I do that no one can be sent to jail for 
threatening to file a civil suit for a just claim And you ‘know 
perfectly well why. that money was paid to you and who it belonged 
to ‘Moreover, even if you had got a defence, which you haven't, 
you wouldn’t dare to let the case go to Court and ruin your pros- 
pects in the service. So you might as well face the facts and pay 
back the money which you never ought to have taken. 


Subramaniam : The money never went into my pocket and I 
don’t see why I should pay it—especially after all these years. 


_ Shanmugam: You needn’t think you can plead limitation. 
It is trust money and my lawyer tells me that I shall have no legal 
difiiculty in making out my claim Anyhow I will give you one 
month in which to make up your mind whether you will pay up 
like a sensible man or face the music If you prefer to fight the 
matter, I have no objection, but I warn you that it will be your ruin, 
whichever way the suit goes. So I wish you good morning, 
Mr. Subramaniam. You can send your cheque to me care of the 
Co-operative Bank at Kachipur. 


d + 


(Steps receding. Pause). 


Subramaniam : You nasty little bit of work! I'll get even 
with you somehow (Pause) Ramayyar! Bo A, 
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Ramayyar : (In distance) Hello! (Steps approaching) 
Who is that nasty-looking little chap you have been hobnobbing 
with? 

Subramamam : You may well call him a nasty little chap 
It is a young man called Shanmugam, from Kachipur, who has been 
trying to blackmail me for five thousand rupees 


Ramayyar : Five thousand! Phew! You must have a pretty 
lurid past to be worth as much as that to a blackmailer. And I 
always thought you such a steady old bird! 


Subramaniam : It’s no joking matter, Ramayyar. This fellow 
has got a real pull over me and I don’t know how to deal with him. 


Ramayyar : But how on earth have you landed yourself in 
such a mess? 


_ Subramaniam : It’s rather an ancient story. When I was a 
young assistant at Kachipur in 1925, my boss was that corrupt 
old blighter Loganathan. He had worked out a system for milking the 
contractors which was really rather masterty. The contractor paid 
five per cent. of every contract to the local Assistant Engineer. 
The assistant paid the amount, less a small commission, to Loga- 
nathan’s brother-in-law. Loganathan had nothing to do with it and 
if there was any trouble, it was the assistant who would stand the 
racket. If the assistant was foolish enough to object, every job of 
work he did was officially damned and.his, confidential reports 
were unfit for publication. I thought I would avoid trouble by 
sending the money on, and I salved my conscience by not deduct- 
ing any commission. And this is the result! Loganathan’s dead 
and gone, so it’s no good blaming him. I threatened Shanmugam 
with prosecution, but he’s cunning enough to see that you can’t send 
a man to jail for threatening to file a civil suit. 


Ramayyar : But what about limitation? Surely he can’t get a 
decree for money paid in 1925? 


Subramaniam : He says he was a minor and that the money 
was his money held in trust, so limitation will be no use to me. And 
‘anyhow, as he points out, how can I defend the suit without ruin- 


ing my official reputation for ever? .We must find some other way 
“out. 


Ramayyar: Well the only thing I can suggest is that you 
should call in Ganesha Iyer. 


Subramaniam : Ganesha Iyer? You mean the funny little old 
lawyer man who is said to be such an expert at ne into the 
Court by the back door? 


- Ramayyar : That’s the man. He’s up to all the tricks of the 
trade, but he never lets a client down and he wort stir a hand to 
-help you unless he thinks the cause a good ‘one: Once he ‘is cor- 
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vinced that his client has a real grievance, he is a perfect marvel at 
finding a crooked way out of a tight corner. He's your man 


Subramaniam : Well you know that I don’t think much of 
lawyers as a class; but if your Mr. Ganesha Iyer can get me out of 
this mess, J’ll endow a scholarship at the Law College. 


SCENE II. 
[In the office of Mr. Ganesha Iyer. | 


Subramaniam : You see the position, Mr. Ganesha Iyer. [ 
` never touched an anna of this money, except to pass it on. Shan- 
mugam probably knows that quite well, but he thinks he is" safe 
from prosecution, and he thinks I can’t defend the suit Now what 
do you suggest? 


Ganesha Ayyar: Hml!................ I don’t think a prose- 
cution for extortion would stand much chance, even if you were 
willing to prosecute, which, I take it, you aren’t The suit is a 
different matter. He would have to prove his case—that the 
money was his and not his uncle’s, that you knew the money was 
trust money, that you not only received the money, but kept it and 
that the money was not paid for a legitimate purpose. Rather 
hard to establish all these points and I can imagine that a searching 
cross-examination might land him in difficulties. 


Subramanian : But you don’t seem to realise my difficulty, 
Mr Ganesha Iyer. It is no good telling me how I can defend this 
suit, when J daren’t defend it. He is throwing mud and the mud 
will stick, even if he fails to prove his facts He knows well 
enough that there will be a vacancy as Supermtending Engineer next 
year and what will be my chance of promotion with a bribery case 
hanging over my head? No. You must find some way of stop- 
ping the suit, or I shall be ruined. I was told that you are very 
expert at the .......... Crete ds side lines of legal work. 


Ganesha Ayyar : I hope, Mr. Subramaniam, that you don’t 
think me an expert in unprofessional. practices? 


Subramaniam : O nol Mr Ganesa Iyer, I wouldn’t suggest 
anything of the kind. Still, I had hopes that you might be able to 
devise some way of keeping this case out of the Courts 


Ganesha Ayyar : Well we will see what can be done about 
it. But I hope you realise that it is at least as expensive to fight 
a case outside the Courts as it is to defend it in the ordinary way? 


Subramaniam : You need have no fear that I shall grudge you 
the money This case means a lot to me and I don’t mind paying 
anything in reason. l 

Ganesha Ayyar : That is the sensible way of looking at it and. 
I will try and keep the cost as low as I can Now if this case went 
into Court I should charge you a fee of hundred and fifty rupees 
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for defending it and iť would cost you as much again in incidental 
expenses—-to say nothing of the probable cost of an appeal. I sug- 
gest that you should pay me five hundred rupees to cover all fees 
and expenses. Do you think that is too much? 

Subramaniam : No, I will pay it gladly if only you can get me 
out of the mess. 


Ganesha Ayyar: Well, I can’t guarantee success, but I have 
an idea that I know how to deal with friend Shanmugam and it is 
better that you shouldn’t know anything about it at present. There 
is one other matter; I would ask you to give me your word not 
to ask for any details of the costs—there are certain expenses which 
are necessary, but must be kept confidential 


Subramaniam : I quite understand and am most grateful to 
you for your help. 


Ganesha Ayyar : That's settled then. As you are going out, 
would you mind telling my clerk Natesan that I want to speak to 
him? 

Subramaniam : Certainly Good morning. 

Ganesha Ayyar : Good morning. 

(Steps retreating; 
Door bangs; 
Steps advancing.) 

Natesan : You sent for me, sir? 


Ganesha Ayyar: Yes, I have got a job of work for you First 
I want to know what friends and relations you have got in the 
municipal office, the police station and the local revenue depart- 
ment. 


Natesan : Well, there is my cousin, Gurusami, who is a sani- 
tary inspector. And there is the head constable of the town police 
station who was my class-mate. I haven’t any relation in the 
revenue department, but there is a clerk in the taluk office who owes 
me twenty-five rupees and might be willing to help for a considera- 
tion. 

Ganesha Ayyar : Splendid Get into touch with them all at 
once. Here’s twenty rupees for preliminary expenses and you 
might tell them that anything they do will be well paid for and no 
stories told Now do you know Shanmugam of Kachipur? 


Natesan : Yes, I know him—and a nasty little fellow he is too. 


Ganesha Ayyar: I dare say. But what I want you to do is 
to go round the bazaar and find out who he owes money to. Then 
get into touch with his creditors and see how many of them are 
willing to file small cause suits at the éxpense of someone whom you 
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‘had better describe as a political opponent You see, this Mr. Shan- 
mugam has been making a nuisance of himself and I want to send 
him a shower of greetings—in the form of suit notices, prosecution 
summonses and any other forms of legal unpleasantness that you 
can think of Then when we have got him into a sufficiently 
chastened frame of mind, it will be your job to go and see him and 
convince him that nastiness doesn’t pay. You see the idea? Moral 
‘uplift and prevention of anti-social activities. That’s the great 
work! 

,  Natesan: I get the idea, sir. Give me two days and I’ll have 
-his morals uplifted as they’ve never been uplifted before! 


SCENE ITI. 


[In the bangalow of Mr. Shanmugam. | 


Shanmugam : Hells bells! Here’s another! That makes 
five suit notices, two prosecution summonses and two encroachment 
eviction notices, all served on me in the last 48 hours. (Shuffles 
papers) Listen to this one. Abdul Karim. . retail shop... . 
arnount of 20 rupees 3 annas 5 pies. .. the old devil knows per- 
fectly well that he’ll be paid if he’s patient. I wonder what makes 
him so anxious to rush to Court and lose a good customer! Then 
what about this............. .--. summons to appear before the 
Pench Court. <4 spa yae gp Bg committing nuisance in a public place! 
And I expect every man in the Court does the same thing every 
day of his life! Why have they pitched on me? Pve got 
no quarrel with the police. Then there’s the municipality threaten- 
ing to prosecute me unless I fill up the insanitary pit in my back- 
‘yard! It’s been there for the last fifty years and nobody ever called 
it insanitary before: and it'll cost me five hundred rupees to fill it 
up. Then theres the Tahsildar joining im .. . ..encroachment 
in survey number 216........ penalty of ten rupees! What the 
blazes has started them all off? (Noise of door. Steps approach- 


ANG). 
Hello! Who are you? 


Natesan : My name is Natesan. Ima...... a law agent and 
| I heard that you might want help with a case. 


Shanmugam : A case! A dozen cases, you mean And if they 
‘keep coming in for another week as fast as they have donc for the 
last two days, we’ll need a special Court to try them What I want 
to know is who is at the bottom of it all and how I am to deal with 

“him. - oe 

` Natesan: Ah! Perhaps I can help you there. ` You see, I have 
“great experience of legal matters and am in touch with all the chief 
“litigants. I heard that you were threatening to file a suit against 
a P:W.D. gentleman called Subramaniam 2: > z 
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Shanmugam : The devil you did! And who told you that, I 
wonder? 


Natesan: I am afraid that I cannot’ answer that question. 
But I am in a position to assure you that if.you will give me a 
receipt for the amount of your claim against Subramaniam and a 
written undertaking not to take any legal proceedings against hin, 
all the notices you have received during the last two days will be 
withdrawn. 


Shanmugam : What! all the suits and the prosecutions and 
the encroachment procéedings? — 


Natesan : Yes, all of them. And in order that there might 
be no beating about the bush, I have brought the receipt and the 
undertaking typed out for you to sign. a 


(Shuffling of paper.) 


Shanmugam: You........ As NAN infernal old scoundrel !. 
Why that’s blackmail! l 


THE RULE OF LAW AND LAW REFORM. 


Speech delivered by Sir Alladi Krishnaswami Iyer, Kt., Advocate-General 
of Madras while presiding over the Golden Jubilee Celebration of the 
Nellore Bar Association om 13th April, 1940, 


“The profession is passing through a crisis on account of the. 
severe economic depression which has its repercussions in every 
sphere of our national life During these difficult times it is possible 
that, here and there, there may be temptations to stray from the 
right path and relax the high standard of rectitude and integrity 
which are expected of every member of the Bar ` It is all the more 
necessary for us to make a determined effort to keep up the highest 
traditions of the Bar and to see that cases of professional delin- 
quency, which I regret to say now and then come up before the 
courts, do not recur. ; 


` There is no reason to suppose that the influence for good of 
the profession will wane with the growth of democratic institutions. 
The lawyer will have to play a more important part in the future 
than even in the past The ringing words of Burke about the legal 
profession on the eve of the American Declaration of Independence 
are as true to-day as when they were uttered. l 


“| Much as I doubt whether a festive gathering like the one in 
which we are all assembled is a.. proper one, for discussing any 
serious subject, I cannot resist the temptation of referring briefly 

O 
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to one-or-two topics in which I happen to take some interest, and 
in which I have no doubt most of you are interested The Subject 
cf the Rule of Law is of absorbing interest to any student of juris- 
prudence. There is, ‘I feel, a certain appropriateness in choosing 
it as the theme of my address as, at this juncture, Great Britain is 
engaged in a mighty struggle against a power which is flouting all 
rales of International Law and is attempting to introduce into the 
relations. between nations the law of the jungle. Whatever might 
be India’s differences with Great Britain, there is no shade of 
opinion which does not recognize that Britain’s cause is right and 
just and‘that she is fighting for the establishment of liberty ‘and 
the Rule of Law Any student of British Institutions knows that 
the. foundations of the British Commonwealth are laid on the Rule 
of- Law. 


It may be of interest to you to note that the concept of the Rule 
of Law forms the basis of even ancient Hindu jurisprudence, though 
the expression may not have had precisely the same significance. In 
the Vedic and Upanishadic texts, there is frequent reference to the 
monafch being under the’sway of law. By upholding the law, says the 
ArthaSastra, the king becomes a realm-sustainer or Rashtrabhrth 
The Brihadaranyakopanishad emphasises the idea of the law being 
the king of kings Professor Jayaswal and Mr Ramachandra 
Dikshitar in their recent and very instructive treatises have thrown 
considerablelight-om the subject. Our ancients had a very high 
oe of. justice in the scheme of administration. 


: While. there! was no rigid rule of selection to the -village 
caut, the central judiciary was appointéd by the monareh- and 
“great, professional qualities were expected of a judge. According 
to Yajnavalkya, the qualities in a lawyer | that marked him out to 
occupy, judicial offices were independence of character, great learn- 


ing in, the various branches of law, and impartiality. 
taia ‘wage gan: ) 
aai daraa aT RA HA a à am: 


= The. Mrehensleatilen: describes. the qualities of a Judge i in, these 

terms: “A Judge should be learned, sagacious, eloquent, dispas- 
sionate, impartial; he should pronounce judgment only after due 
deliberation and enquiry: he should-be a guardian of the weak, a 
terror to- the wicked {his heart--should: covet nothing, his mind 
intent on nothing but equity and truth.” Equality before the law 
was the ideal of Hindu administration, though on account of the 
existence‘of caste as an institution, with due regard to the habits of 
the different castes, differential punishment was countenanced’.” 


` While it cannot be asserted that-the separation of the executive 
from the judicial functions was insisted up on as a matter of pure 
constitutional theory, Professor-Jayaswal remarks: - “The adminis- 
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tration of justice under Hindu monarchy remained always’ separate 
from the executive and generally dependent in form and ever inde- 
pendent in spirit.” It may be of interest to note that the legal 
profession is not entirely of British Indian origin There are 
passages in Sukranithisira, which are extracted in a learned ‘edito- 
rial in the Madras Law Journal, 1909, which point to the existence 
‘of the legal profession as an indispensable part of the machinery of 
administration of justice, though curiously enough legal assistance 
seems to have been dénied in certain criminal cases as distinguished 
“from civil cases. 


From the point of view of English Constitutional Law and legal 
theory, students of Dicey are familiar with what the expression 
‘Rule of Law’ normally connotes. Leaving aside its relation to the 
development of the British constitution, according to Professor 
Dicey, the Rule of Law in the first place means the absolute supre- 
macy or predominance of regular law as opposed to the inflyence 
of arbitrary power and excludes the existence of arbitrariness, of 
prerogative or even of wide discretionary authority on the part, of 
the Government Englishmen are ruled by the law and by the law 
alone; a man may be punished for a breach of the law but he can 
be punished for nothing else. It means again equality before the 
law or the equal subjection of all classes to the ordinary law courts 
and excludes the idea of any exemption of officials or others. from 
the duty of obedience to the law which governs other citizens or 
from the jurisdiction of the ordinary tribunals, there being nothing 
really corresponding to the ‘Administrative Law’ or the ‘Administra- 
tive Tribunals’ of France. There have been criticisms by. rêcent 
writers of Professor Dicey’s exposition of the subject-on the 
ground that the Professor had not clearly appreciated the system 
-œf the: Administrative Law in France and in Germany and: that, in 
some respects, subject aggrieved against the action of the executive 
authority has better redress under the: administrative system obtain- 
ing in France than under the English system ‘6f administration of 
justice. And, in this connection, it has been: forcibly pointed. out 
that the English doctrine of the immunity of the Crown from. action 
has the result of affording. no effective or adequate remedy foz a an 
aggrieved goest ‘in several cases. . E g 


l The criticisms that have been offered against the views of 
Dicey may be formulated, under different beads: i 


I. ‘Professor Dicey overstresses the point in that he a 
that even in what are termed as Totalitarian-States the acts of the 
executive are done under the authority conceded by the _sovereign 
legislative power. Such a criticism, as is pointed out in his recent 
book, The Constitution of England from Queen Victoria to Géorge, 
VI, 1940, by Professor Keith, misses the real point of Dicey’s clatin, 

-hamély, . that “the spirit of English law utterly reptdiates: the! ‘state 


104 THE MADRAS LAW JOURNAL. [1940 


of affairs that prevails in Germany to-day, the executive being arm- 
ed with authority over the lives and fortunes of citizens and in the 
result is not subject to any judicial control. The distinction lies 
not so much in an act being under colour of law under the one system 
and not so under the other system, as it is inconceivable that any 
act in a civilized state has not some kind of sanction under the law 
of the land but in the spirit that underlies the working of the 
institutions and in the machinery available for the review of the 
acts of the Executive. There is no reason to suppose that what is 
done in a country like England under the stress and strain of war 
may not, in some réspects, resemble acts countenanced in a Totali- 
tarian State. But it is one thing to suspend the writ of habeas 
corpus in an emergency and quite another thing to have an authori- 
tarian administration as the normal condition. 


II ‘There is no special merit in the acts of officials being in 
the last resort reviewable by the ordinary civil courts in the land, 
as the Administrative Courts in France with a right of appeal to an 
ultimate Court of Appeal afford better redress to an aggrieved 
subject as against the state than in England In connection with the 
relative merits of the British and Continental systems, stress has 
also been laid by these critics on certain features in the constitutional 
development of the 19th century, namely, the recognition by Parlia- 
ment that ordinary types of courts were not well adapted to deal 
with certain classes of questions. The increased sphere of functions 
of the modern state has rendered inevitable the creation of various 
administrative bodies and tribunals, some exercising judicial and 
quasi-judicial functions and the consequent restriction, if not the 
complete abrogation in certain instances, of the jurisdiction of the 


ordinary courts. 


After a careful examination of the various points of view, the 
Committee on Ministers’ Powers, appointed in England some years 
ago to examine the whole position, came to the conclusion that British 
Opinion was not prepared to accept the argument that the French 
system for the obtaining of redress against official conduct affords 
better results and that the essential principle of English jurispru- 
dence, viz., the doctrine of equality before the law, is better secured 
by a citizen having recourse to a Judiciary which is entirely inde- 
pendent of the Executive The Committee om Minister’s Powers, 
while recognizing the modern trends in administrative methods, 
suggestéd the remedy of recourse to the ordinary courts of the 
land at least by an appropriate reference where a purely justiciable 
issue was involved and recommended the observance of certain 
rules of procedure for hearing by administrative bodies, as also 
the simplification of the procedure in regard to Prerogative Writs 
in cases where there is an error or defect of jurisdiction on the 
part. of these administrative bodies or tribunals. Professor Keith 
_is inclined to take the view that the Committee in its recommends- 
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tions has not offered any constructive suggestions to give the-pro- 
ceedings of these administrative bodies a more judicial character, 
thereby making them better instruments of justice. than now 


ITI. Dealing with the subject of the Rule of Law, the critics 
of the English system have laid stress on the English contitutional 
doctrine of the immunity of the Crown from. civil proceedings and 
the denial to a subject of any effective remedy for wrongs suffered 
by him. It is also pointed out by these critics that the only remedy 
available to a subject, under the English law, vis, the right of 
recourse against the offending official, is hedged in either by various 
statutory restrictions or seriously curtailed by enactments giving a 
statutory protection or indemnity to the official concerned. 


The rigour of the rule as to the immunity of the Crown from 
actions by the subject is to some extent modified by various recent 
enactments in the Dominions, by recoure, im certain instances to 
the machinery of incorporation and by special provisions in consti- 
tutional enactments hike the Government of India Act recognizing 
a right of suit But even if we take into account the legislative 
provisions referred to above, the law relating to proceedings against 
the Crown or Crown Departments cannot by any means be said 
to be in a satisfactory state in England or the countries governed by 
British jurisprudence. 


I shall say a few words regarding the connected subject, of Dele- 
gated Legislation. The grant by the British Parliament of autho- 
rity to legislate to the executive is not of recent origin. We have 
instances of such delegation even as early as the 17th and’ 18th 
centuries and Delegated Legislatron became a common feature of 
the 19th century. The practice of delegating legislative powers 
received a special impetus during the last war and is of daily occur- 
rence at the present day In the Colonies and the Dominions, it 
is of special interest to the constitutional lawyer and historian to 
note that the Judicial Committee gave an impetus to a large scale 
delegation by the leading decisions in The Queen v, Burah and Hodye 
v. The Queen by holding that the Colonial and Dominion legisla- 
tures have plenary authority to provide for the extension of an Act 
by an executive fiat or to clothe the executive with a rule-making 
power to carry out the puropses of the Act and that such an exer- 
cise of the sovereign power of the legislature is not open to the 
attack of delegatus non potest delegare. “How far it shall seek 
the aid of subordinate agencies and how long it shall continue them 
are matters for each legislature and not for the Courts of law to 
decide.” The only effective check on Delegated Legislation is the 
judicial jurisdiction to test the vires of the rules enacted with refer- 
ence to the scope and intendment of the main enactment. In recent 
times even this power of judicial review has been sought to be 
curtailed by various parliamentary devices such as a provision that 
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the publication in a Gazette shall be conclusive evidence that certain 
requirements of an Act have been complied with or that a rule shall 
not be liable to be questioned before a court or a provision that a 
rule shall have the same effect as an Act of Parliament In spite 
of the danger attending such a legislative procedure, vig., the 
danger of passing Acts in too summary a manner and leaving undue 
freedom to the Executive to interfere, it cannot be gainsaid that 
there are also certain obvious advantages in such a procedure. ‘The 
reasons for such a delegation are discussed very fully in Professor 
Carr’s-admirable analysis: 


(a) The great demands made on the time of Parliament by 
modern social and international problems forbid the discussion in 
detail of any legislation and to attempt to do so may mean Parlia- 
ment neglecting essential duties ; 


(b) The limited inclination for technical knowledge of any 
miscellaneous body like the modern legislature; many measures may 
be so technical that they cannot be effectively discussed by members 


‘(c) The happening of events which require immediate 
attention when the legislature is not in session or is otherwise inca- 
pable of giving immediate attention to.the problem. . < 


If the problem is examined from an unbiassed standpoint, it 
looks as if Governments in the present era cannot go on without 
delegation of wide legislative authority- to the Executive Lord 
Donoughmore’s Committee recognized this, as also English writers 
on the subject, like Professors Carr and Willis 


To meet the objection as to large-scale delegation being incon- 
sistent with parliamentary or legislative sovereignty, various safe- 
guards and devices have been suggested, but they are all in the 
stage of experimentation The safeguards suggested are as 
follows: 


= (1) Placing the regulations before the legislature. [The 
effectiveness of this method of control was discussed at length by 
the Lord Donoughmore Committee and the conclusion which may 
be gathered from the evidence and the report is that this procedure 
is, unsatisfactory. | 


(2) A suggestion as to the creation of standing committees 
of the legislature to scrutinize legislation for the purpose of draw- 
ing the attention: of the members to anything out of the ordinat 
course. 


(3) The sites up of temporary committees of various 
sorts to consult with the Government in regard to the issue of any 
suggested regulations. It is very doubtful whether any of the 
steps suggested above will be an effective or appropriate check on 
‘Delegated Legislation. Such a necessity is not of course to aba 
fhe atténdant dangers of a widespread delegation. ` 
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The subject of Delegated Legislation has given rise tọ a very 
interesting discussion in recent years as to the full scope of the 
decision in The Queen v Burak, (1878) L.R 5 I.A 178 The 
theory has been put forward that it may be intra vires of a Colonial 
or Dominion Legislature to delegate power to make regulations 
“ancillary to legislation.” There is no power, it has been suggest- 

d, “to pass skeleton legislation and empower the Government to 
clothe the bare bones ” Such a process, it has been argued, is 
not delegation but abdication, 4 e., it cannot create and endow with 
its own capacity a new legislative power not created by the Act to 
which it owes its own existence. The Privy Council gave some 
countenance to this doctrine in what is familiarly known as the 
Referendum case in the following passage: “It does not follow 
that it can create and endow with its own capacity a new legisla- 
tive power not created by the Act to which it owes its own exist- 
ence”. The recent decision of the Privy Council in Shannon v. Lower 
Mainland Dairy Products Board, L.R. (1938) A C. 708 while reite- 
rating the general doctrine that “within its appointed sphere the Pro- 
vincial legislature is as supreme as any other Parliament and that it 
is unnecessary to try to enumerate the innumerable occasions on 
which legislatures, Provincial, Dominion and Imperial have entrusted 
various persons and bodies with similar. powers to those contained 
ig the Act under consideration by their Lordships,” cannot be said 
to have given a quietus to the theory or. doctrine of abdication. , 


I have taken up more time than I intended in trying to speak 
to you on the subject of the Rule of Law and Administrative and 
Legislative Delegation. + But I shall close my observation with this 
remark, that, even if full weight is given to the criticisms of 
foreign and recent English ‘Constitutional writers on the -subject 
of Rule of Law and the recent tendencies in British administrative 
system, there is no doubt whatsoever that the concept of the Rule 
of Law continues to be the; governing factor. in the adjustment of 
legal relations and the determination of legal rights in the British 
Commonwealth as also'in the Anierican Continent, whose legal 
system is permeated with and governed by the British jurispru- 
dence. 


coal 
” 


=” Before I close I should like to touch on another topic of absorp- 
ing interest to the profession. You are aware of the usual criticism 
that is levelled against the practising lawyer that he is an ultra- 
couservative and that he seldom ranges himself on the side of law- 
reform The profession in England has seriously taken up ‘the 
subject of law-reform and various important changes have been 
effected in recent times in the Common law of England and anti- 
quated rules out of tune with modern conditions have beer done 
away. with. A large scale reform of Hindu Jaw is an imperative 
necessity. at the present day in order to bring. the law in line with 
the social consciousness of the community. and to prevent courts 
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of law becoming the battleground for the settlement of simple ques- 
tions of succession and family law. Even in the field of economic 
and social legislation the lawyer can render distinct service to the 
community by offering constructive suggestions As Lord Mac- 
millan recently remarked in the Rede Lecture he delivered: “We 
must not sacrifice social benefit because the methods of realisation 
do not move along the lines of our traditional legal systems or 
hallowed juristic principles ” The duty of the lawyer is all the 
greater in the fleld of normal private law. 


I would urge upon every Bar Association to take up the ques- 
tion of law-reform and to set up Committees for a detailed consi- < 
deration of the subject. Let me conclude with the fervent hope 
and prayer that the members of the profession here will continue to 
maintain their high traditions with the following reflection of 
Hanuman, in the Ramayana, on the dignity of law and order which is 
quoted in extenso in Mr. Dikshitar’s book on Hindu Administration 
and Institution: “When aking confers favours truly and awards 
punishments justly, then only the order of the world becomes well 
established. He must bestow favours on well-behaved persons 
who seek his aid prudently On the other hand he must punish 
those who transgress law and order Wher the king duly prescribes 
and shows proper regard to the deserving, then law is well preserv- 
ed, and good order is maintained.” 


Ragga: garda Wal Adada | 

de aaa star nalen gayaa || 2 | 
qal aAA gala ATAS | 

Aag menses AAN aaa || 2 || 
FAME WAR Gaal UT KATA | 

dal wala Sia nalar geaaleaar || 3 ||”? 





Captain Kidd at the Mtcrophone.—The B.B.C. recently made 
a very realistic job.of their reconstruction of the trial of Captain 
Kidd at the Old Bailey in 1701 on charges of piracy and murder. 
Perhaps for dramatic effect the stress was rather too much on his 
truculence. One bardly got the impression that here was a man 
who had honourably followed his calling on‘the sea till middle age, 
prosperous, respected and trusted, and that only after that did 
opportunity turn him into a rather half-hearted pirate. He was no 
illiterate salt-water thief but could write a letter with style and 
clarity which compared very favourably with the productions of _ 
Lord Belloment, Governor of New England, who arrested him. To 
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modern ears the form of the indictment for the murder of his 
gunner probably sounded most strangely over the other. It 
declared “that the aforesaid William Kidd, with a certain wooden 
bucket bound with iron hoops of the value of eightpence which he, 
the said William Kidd, then and there had and held in his right 
hand, did violently, feloniously, voluntarily and of his malice afore- 
thought beat and strike the aforesaid William Moore in and upon 
the right part uf the head of him the said William Moore, a little 
above the right ear of the said William Moore, then and there upon. 
the high sea, in the ship aforesaid and within the jurisdiction of 
the Admiralty of England aforesaid,” and soon for a good- deal 
more.— S.J. 1940, p. 75. 





Maxims.—Maxims admittedly do not hold the place that they 
once held in the vocabulary of the practitioner, and. indeed have by 
some writers been severely frowned upon, as, for example, by. 
Tennyson, who in “Locksley Hall” speaks of some one “with a little 
hoard of maxims preaching down a daughter’s heart.” Coleridge, 
too, in his extremely attractive little book, “Table Talk,” has some- 
thing to say regarding them and not altogether to their advantage." 
This book of his is packed with many quaint stories, including that’ 
of the man who, during imperfect sleep, listened to the clock as it 
was striking four, and as it struck, he counted the four, one, one, 
one, one, and then exclaimed, “Why, the clock is out of its wits; it 
has struck one four times”! But now revenons a nos moutons, 
namely, the subject of maxims. After premising that a maxim is 
a conclusion upon observation of matters of fact, and is merely 
retrospective, he adds that “a man of maxims only is like a Cyclops 
with one eye, and that eye placed in the back of his head”. This, 
to be sure, is scarcely complimentary to maxims. Yet something is 
to be advanced in their favour. For example, their crystallisation 
of some legal doctrine is eminently useful, seeing that it can be 
easily memorised. Hence the fact that a work like Broom’s Legal 
Maxims first published in 1845 and which recently attained its 
tenth edition, has been found of considerable value by the lawyer 
and student in conveniently memorising for them some of the great ` 
principles of our law. Broom stressed their value for this purpose, 
but he likewise stressed the caution_to-be exercised in their appli- 
cation.—L.T., 1940, p. 87. 

BOOK REVIEWS. 

İnsurance Law AND Practice IN INDIA, by B. N. Singh. 
Published by the University Book Agency, Lahore. Price Rs. 20. 

The Law of Insurance is a subject which is growing in interest 


to the lawyer. But the layman also has necessarily to understand 
P 


110 THE MADRAS LAW- JOURNAL. [1940 


something, if not all, about the Insurance Law in view of the fact 
that insurance-as a method of saving is becoming almost the only 
one to him nowadays. With the coming into force of the 
Insurance Act of 1938, public interest in India, has become more 
attracted to the subject. Moreover, the mushroom growth of in- 
surance companies in this country with no adequate basis or pro- 
vision for, funds to meet demands, makes it incumbent upon. the 
lawyer and the layman to view with favour any such strict legisla- 
tion as the bill introduced in the Legislative Assembly in January, 
1937, which has now become law, thanks to the endeavours of the 
far-sighted legislators. 

The volume under review has distinct merits, in that it has 
not only analysed without flaw the subject under relevant headings 
such as Premiums, Warranties, Risk Policy, Married Women’s 
Property Act, Accident and Motor Insurance, but has carefully 
given brief notes under each of the provisions of the Insurance 
Act-of 1938.° With the text of the Insurance Act of 1938 and the 
table‘of Insurance Rules given in extenso, the book is rendered 
very, useful as a compendium of knowledge upon the subject. The 
exhaustive references to case-law brought up-to-date adds to the 
immense practical usefulness of a book, which bears the marks of 
ability. and erudition of a high degree. 
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NOTES OF INDIAN CASES 


Kusom KRISHNAJI Panse v. KRISHNAJI ANANT Pans: LLR. 


1939 Bom. 396. l 

In this case, the learned judges paye examined the basis zad 
limits of an unmarried daughter’s right to maintenance and the 
expenses for her marriage as against her father under the Hindu Law. : 
They have held that her right to maintenance is a legal right which 
is only personal against her father during his life-time and that it is 
conditional on the minor daughter living under his protection and, 
control. They hold that it does not rest on the daughter having any 
right in the joint family property in the father’s hands. They also. 
hold that the father is only under a religious and not a legal duty to 
meet the expenses of her marriage. When however the father dies, 
both the right to maintenance and marriage expenses become according 
to the learned judges a legal right charged on the family properties 
in the hands of her brothers. In the case under notice, the claim 
was made by the unmarried daughters who were living away from 
their father without any reasonable cause and under their maternal 
grandfather’s protection and the learned judges have held that under 
the circumstances they were not entitled to claim either for their 
maintenance or. marriage expenses against their father. 


So far as the right to maintenance is concerned, infant children 
are entitled to maintenance from their parents under every system 
of jurisprudence and the Hindu Law is no exception to it. The 
right of unmarried daughters to be maintained by their father has 
been recognised under the Hindu Law and referred to in a number of 
decisions. See Tulsha v: Gopal Rait, Bai Mangal v. Bat Rukhmini?, 
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t 


2 THE MADRAS LAW JOURNAL (N.1.C.). [1940 


Gudimetla Venkataraju v. Bollozu Kotayya!, Cherutty v. Nagamparambil 
Raru*, Narainjan Singh v. Gurumukh Singh®, The basis of the right was 
however not fully examined in those cases but was considered by the 
Madras High Court in Subbayya v. Anania Ramayya,* where Mr. Justice 
Ramesam pointed out that it rests on the daughter’s right in the 
joint family property which formerly was a right to claim a share 
but has since dwindled into a claim for maintenance and a marriage. 
portion. He has also pointed out that Verse 14 of Chapter I, Section 
VII of the Mitakshara, which has been translated as “Therefore, 
after the decease of the father, an unmarried daughter participates 
in the inheritance. But before his demise, she obtains that only, 
whatever it be, which her father gives; since there is no special 
precept respecting this case. Thus all is unexceptionable” is in no’ 
way- inconsistent with-a daughter’s present right in the properties; 
because, even in the case of sons the Mitakshara did not recognise a 
right to partition of ancestral joint family properties against their 
father’s will in his life-time, except in a very restricted and specified 
class of cases. Compare Srinivasa Iyengar v. Thiruvengadathatyengar,® 
That under the Mitakshara, a son has all along a right in the joint- 
family properties by birth along with his father is one of its cardinal 
principles. Thus the right in the properties and the absence of a 
right to partition in the father’s life-time against his will are not 
mutually destructive. 


Further, there does not seem to be any principle in law by which 
a mere personal legal obligation on the part of the father to provide’ 
maintenance’ and marriage expenses for his unmarried daughter ' 
could attach itself to the properties in the hands of his sons after his 
death. In this connection itis interesting to note that even-an il- 
legitimate son’s right to maintenance out of the joint family properties 
has been rested by the Privy Council on the proprietary right in the 
properties, as in the case of widows and disqualified heirs. in 
Vellaityappa Chetty v. Natargan®, and.not merely by reason of the 
special text without assigning any other reasons for the claim for 
maintenance. 


`- If the-right to maintenance and marriage expenses `of-an . un». 
married daughter is only personal against the father and -against the 
family .properties only in the hands of her brothers after his death, 
it is difficult to see how the marriage expenses could have been. 





1, (1912) 28 M.L J. 228- 0 - 2. (1989) 1 M.L.J. 683. _ 
g. AER. 1937 Lah. 56. 
4. (1928) LL.R. 53 Mad. 84:57 ML J. Bab (F.B,). 
5." (1912) LL.R. 38 Mad. 556-: 25 M.L.J. 644. - -- 
6. (1931) LLR. 55 Mad. 1 : 58 I.A. 402 : 61 M,L,J 522. 
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awarded to a brother's daughter’as against her uncles-as in akan an 
Ammangar v. Kallapiran Ayyangari, 


-Again the fact that there is a personal obligation on the father 
to maintain his unmarried daughters does not negative their right 
against the joint family properties. Even.in the case of a Hindu wife 
who-has-a personal right against her husband for maintenance 
irrespective of the possession of any properties, she has like a widow.a 
right toʻa charge for maintenance on the family properties in the 
hands of the-other members-of the family. See Ramabai v. Trimbak,# 
Rajalakshmi Devi Amma v. Naganna Naidu,? and Gopala Pattar v. 
Paroathi Ammal‘. 

The- learned judges have gone further:and held that an un; 
marriéd daughter’s right to maintenance against her father which 
according to them is only personal is dependent upon her living with 
him and under his control. It.cannot be denied that there are 
Hindu Law texts, which enjoin on the children obedience to their 
father. There are means by which a father can under the law 
resume the custody and control of his minor daughters who are 
unmarried, It is open to question whether the right of the daughters 
to maintenance and marriage expenses and their obligation to obey 
and subject themselves to their father’s control are reciprocal as 
the learned judges have held or are independent of each other. This 
limitation has not been laid down in any prior decisions, as the 
learned judges themselves recognise, 


Coming to the claim for marriage provision against the father, 
the learned judges have held that the father’s obligation is only 
religious and not legal though in the hands of his sons it becomes 
not only a legal obligation but also one attaching to the properties 
under the text of the Mitakshara above referred to. They refer to 
Sundari Ammal v. Subramania Iyer,® in support of the proposition that 
a Hindu father is not under an obligation to marry his daughter. 
Apart from the fact that this decision has not gone unchallenged, 
sce Ganga Baksh Singh v. Ahbaran Singh’, it has only been understood 
to lay down that a Hindu father is not under a personal obligation 
to marry his daughter but is only bound with reference to the family 
assets. See Mayne’s Hindu Law, roth Edition, page 190 (foot-note). 
Otherwise, it is not easy to reconcile Sundari Ammal v. Subramania Iyer®, 
with Malayandi v. Subbaraya,” and the other cases which lay down that, 





1. (1900) LLR. 23 Mad. 512 : 10 M.L.J. 111. 
2. (1872) 9 Bom.H.C.R. 283. 
g. (1924) 21 L.W. 461 at page 468. 
4. ALR., 1929 Mad. 47. 
5. wW 26 Mad. 505. 6. (1916) 19 O.G. 113e —— — 
>., 7 (19r) ar MLJ. 581. 
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an alienation by a father to meet the debts incurred for his daughter’s 
marriage is binding on the other members of the family. If the 
decision of the Madras High Court in Subbayya v. . Ananta Ramayya,* 
is correct, the daughter’s right to marriage expenses is based on her 
right in the family properties in the place of her original right to a 
share and she can enforce it even against her father and the family 
properties in his hands. We venture respectfully to submit that the 
historical considerations of the change of the law in this respect 
adverted to in Subbayya v. Ananta Ramayya,1 have not been: given full 
weight or met by the learned judges in this case, The learned judges 
have not also referred to any special texts applicable to the Bombay 
Presidency over-riding the Mitakshara so as to render reasoning and 
decision in Subbayya v. Ananta Ramayya,' inapplicable to Bombay. 
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PRAMATHA NATH PRAMANIK v. NIRODE CHANDRA GHOSH, I.L.R. 
(1939) 2 Cal. 394. 


This case deals with the admissibility of the copies of assessment 
orders under the Indian Income-tax Act and the learned judge has 
held that certified copies of the assessment orders of a partnership 
are inadmissible in evidence at the instance of one of the partners 
against the other as showing the share to which each one of them 
is entitled in the partnership. The objection was based on the 
terms of S. 54 of the Indian Income-tax Act which enacts in effect 
that the proceedings before an Income-Tax Officer are confidential 
and no official can be called to produce any of the.documents before 
the Court. In coming to the conclusion that the certified copies of 
the assessment orders are inadmissible in evidence, the learned judge 
has relied on two decisions, one of the Bombay High Court in Deotdatt 
Ramniranjandas v. Shriram Narayandas', and the other of the Rangoon 
High Court in Anwar Ali v. Tafozal Ahmed*, Both these decisions 
have recently come up for consideration before the Madras High 
Court in Pentapatht Venkataramana v. Pentapatht Varahalu’, and their 
Lordships Mr. Justice Varadachariar and Mr. Justice Pandrang Row 
have declined to follow these cases and held that the certified copies 
are admissible in circumstances almost similar to those in the present 
case before the Calcutta High Court. The learned judges of the 
Madras High Court are inclined to take the view that the later 
portion of cl. (1) of S. 54 of the Indian Income-tax Act really bring 
out the meaning of the first portion that the documents are confidential, 
namely that the Income-tax authorities are not permitted to disclose 
them. Again their observations on the meaning and scope of S. 76 
of the Indian Evidence Act on which the learned Judge in the case 
under notice has largely rested his objection to the admissibility of the 
certified copies deserve serious consideration. The learned judge in 
this case recognises that assessment orders and statements recorded 
by the Income-tax officer are public documents within the meaning 
of S. 74 of the Indian Evidence Act.. If so, if a person obtains even 
illegally a copy or certified copy of such a public document, there is 
no prohibition in the Indian Evidence Act or the Income-tax Act 
against its admission in evidence. The first portion of S. 76 of the 
Indian Evidence Act only lays down that certified copies of certain 
documents may be given. It does not prohibit the granting of copies 
in other cases, much less does it render such certified copies inadmissible 
in evidence. There is the further reason given by the learned judges 





1. (1931) IL.R 56 Bom 324 2. (1924) I LR.2 Rang 991 
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in the Madras Case that the records of the Income-tax proceedings of 
a partnership belong to all the partners and there is no objection to 
any one of them getting a copy and using it. Any argument merely 
based on the possible intention of the legislature rendering the docu- 
ment inadmissible apart from the language of S. 54 is to some extent 
an uncertain ground of decision. The question is so fully considered 
in the recent Madras Case that when the question comes up in any 
future case, considerations adverted to by the learned judges in the 
case will have to be given their full weight. We should add that in 
the light of the decision in Pentapathi Venkataramana y. Pentapathi 
Varahalu* it is doubtful whether the decision of the single judge of 
the Madras High Court in Noone Varadarajam Chetty v. Vutukurt 
Kanakiah*, can be considered to be good law. 


a ner seg 
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Har NARAIN Misra v. KANHAIYA LAL LOHAWALLA, I.L.R. (1939) 
2 Cal. 425. 


The question in this case was whether where a suit was instituted 
against a company which had been ordered to be wound up, without 
the leave of the court, the proceedings, in the suit could be validated 
by a subsequent leave of the court and the learned judge answered 
it in the negative. 


The prohibition against commencing a suit without the leave of 
the court in such a case is contained in 8.171 of the Indian Companies 
Act. There are also statutory provisions imposing a similar prohi- 
bition in S. 28 of the Provincial Insolvency Act and S. 17 of the Presi- 
dency Towns Insolvency Act. In all these cases, the weight of 
Indian decisions is to the effect that as the statutes prohibit the com- 
mencement and not merely continuance of the suit, without the 
leave of the court, the grant of leave of the court subsequent to the 
suit being commenced cannot validate the suit and the proceedings 
in the same. Re: Steel Construction Co., Lid, Peoples Bank of 
Northern India, Lid., Lahore, v. Fateh Chand and Co., and another*, Dawood 
Mohideen Rowther v. Sahabdeen Sahib’, Jehangir Cursetji Mistri v. Kastur 
Pannaji Oswal*, A.K.R.M.M.C.T. Chettiar Firm v. S.E. Munne®. The 
learned judge in the present case under notice has observed that the 
Bombay High Court has taken a different view. See Muhammad 
Haji Essack v. Abdul Rahiman? and Bhimaji Bhobhutmal v. Chunilal 
Jhaverchand?. But since then, the Bombay High Court has expressed 
the opinion in Jehangir Cursetji Mistri v. Kastur Pannaji Oswal*, that a 
subsequent leave cannot validate the prior suit and followed the 
decisions in In re Dwarkadas Tejbhandas®, and Maya Ookeda v. Kuverji 
Kurpal®, It has also been held further that where a decree was 
obtained in favour of the plaintiff in a suit against a company instituted 
without leave, the decree would be a nullity and not Ga ing on the 
liquidator of the company. In the matter of Allahabad Trading and 
Banking Corporation, Limtted’®. the High Court of Allahabad has 
however held that, as a suit can be brought subsequently with the 
requisite leave of Court, it is not necessary to dismiss the prior suit 
commenced without leave, but that the same may be continued 
after leave is obtained even subsequent to the filing of the suit, treating 
it as a suit filed after the grant of the leave. People’s Industrial Bank, 
Limited v. Ram Chandra Shukla**, If, however, at the date when the 
leave is obtained, the suit would be time-barred, the original suit, 
even according to the Allahabad High Court, cannot be validated. 
Firm Sarju Prasad-Bhagwati Prasad Sah v. Rajendra Prasad**. 


As regards the English Law on the point, Sir N.N.Sircar and 
Mr. Sen in their commentaries on the Indian Companies Act observe 
at page 464 that the commencement of an action without leave after 
the winding up would not result in a nullity of the proceedings, but 
that the defendants’ remedy is only to apply for a stay of the pro- 





I. (z933) 40 C.W N. 312. 2. A.I.R. 1936 Lah 401. 

g (1937)2 M.LJ 2283. 4. A.LR. 1939 Bom. 344. 

5. ALR. 1928 Rang. 326. 6. (1916) LL.R. 41 Bom. gra. 
4. (1931) I.L.R. 57 Bom. 623. 8 SS LL.R. 40 Bom, 235. 
g. A.I.R. 1932 Bom. 338. to. (1927) I.L.R. 50 All. 419. 
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ceedings. We are not sure that the decisions referred’ to by the 
learned authors fully support this conclusion because in the case of’ 
Gray v. Raperi, the action’ against the makers of the note had already 
been pending before the commencement of the order for winding 
up and therefore there was no question of the commencement of any 
action after the commencement of the. order for winding up. and 
further the executants of the promissory note were held in that case 
liable personally on the promissory note and no question of the 
liability of the property of the company’ was considered. In Graham 
v. Edge*, there was an order for the discontinuance- of the action 
brought without leave against an official liquidator in the winding 
up and a discontinuance of an action under the English Law seems 
to’ correspond to: the withdrawal of the action, though the plaintiff: 
could commence another action after satisfying the necessary for- 
malities. Reference may be made in this connection to ©. 26, r. 1 
of the Rules of the Suprerne Court which is to some extent analogous 
to O. 23, r. 1 of the Civil Procedure Code. In Hall v. Old Talargoch 
Lead Mining'Company*, no relief was asked for against the company 
beyond what the law allowed or which was inconsistent with the 
winding up action and the action was not against the company alone 
but against the company’ and ‘other persons for the return of the 
amount by'the directors who had by misrepresentation in the pros- 
*p&ctus recovered monies from the plaintiff -and there was no con- 
sideration’ qf the question by the Vice-Chancellor of the effect of the 
commencement of any action without leave where it was required 
under the statute. It is not therefore clear that the English Law is 
in any way’ different from the Indian Law on the point. 


_, By way of analogy, we mav refer to the cases under S. 92 of the 
Civil Procedure Code where it has been held that the consent in 
writing of the Advocate-General obtained subsequent to the institution 
of the suit’would not validate the proceedings in sucha suit. See 
Gopal, Dei v. Kanno Deit, and Abdul Rehman v. Cassum Ebrahim’. ` Refe- 
rence may also be made in this connection to the provisions of S. 18 
of the Religious Endowments Act of 1863. 


‘In cases, however, where there is no such statutory prohibition, 
-as in suits against receivers without the leave of the court which 
appointed the receiver, it has been held that the proceedings in such 
suits are not without jurisdiction and can be validated -by the leave 
ef court subsequently grantéd: See Ammukuiti v. Manavikraman ®, 
Fagana -Sanyasiah v.Atchanna Naidu”, Kalyanasundaram Iyer.v. Narasimha 
Atyangar®, Jabbar Alt Sardar v.. Monmohan Pandey®, and Jamsedji 
F, Shroff.v. Husseinbhat Ahmedbhat'®. 





1, L R. (1866) 2 C.P.C. 694. 2. (1888) 20 eae 538. 

3. (1876) 3 Ch. D. 749. 4 (1903) I.L.R. 26 All. 162. 
5. a ILL.R. 36 Bom. 168. : ee LL.R. 49 Mad. 799. 
7. (1921 48 HJ: 399. 8: (1922) 44 MLL. J. 427. 

9. (1928) LL.R: 55 Cal. 1216. 10. (1919) 22 Bom.L.R. 819. 
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‘ CHIMANRAM MOTILAL v. JAYANTILAL CHHAGANLAL, ILR. 
(1939) Bom, 616. : whe ; ta 


This case brings out clearly one of the essentials of the exist- 
ence of a partnership 1 in law. When the question arises whether 
in any particular case, there isa partnership in law, it ‘has to be 
decided under S.-6'of the Indian Partnership Act by. having regard 
to the real relation between the parties as shown by all relevant 
facts taken together. One of the relev ant essentials is. what is laid 
down in S. 4 of the Act-that the business should be carried on by 
allor any of them acting forall. This mutual'agency on the part 
of the partners has been tecognised as one of ‘the requisites for the 
existence of a partnership. Reference may be made in this con- 
nection to Janki Nath Paul'y. Dhokar Alall Kedar Buxl, where a 
bench of the Patna High Court has‘ noticed this as a necessary 
requisite for a partnership. , The case under notice has considered 
the matter more ‘fully: ° This requirement was tiot specifically laid 
down in the definition of partnership in 5. 239 of the Indian 
Contract Act, though’ it was recognised as essential and it-has been 
expressly incorporated in the definition of the term in S. 4 of the 
Indian Partnership “Act. A fuller discussion of the point ‘will be 
found in Mr. N. Rajagopalachariar’s Law of Partnership, pp. 37 
and 38. It must however be noticed that this mutual agency may 
be restricted or provided against under the provisions of S. 20 of 
the Act, which corresponds to S. 251 of the Indian Contract Act. 
But this is an exception which really proves the general rule, as 
pointed out at p. 38 of the book referred to above. 


1 





- DATTATRAYA: CHANDRAYA BACRUWAR. v. K. L. BAWACHKAR, 
LL.R. (1940) Bom. 1. ' 


The question considered in this case is whether a second 
appeal lies against an appellate decision given on application made 
under Ss. 58 and 54 of the Provincial Insolvency Act, 1920. The 
learned judges in the case under notice have answered the question 
in the negative. 


The point becomes arguable by reason of the wide language 
used by the legislature in S. 4 ofthe Act which empowers the 
Insolvency Court to decide all questions whether of title or of 
priority or of any nalure whatsoever, and whether involving 
matters of law or fact which may arise in any case of insolvency 
coming within the cognizance of the Court or which the Court may 
deem it expedient or necessary to decide for the purpose of doing 


— 
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complefe justice or make acomplete distribution of property in 
any such case. These are words of the widest amplitude ‘and it 
cannot be said that setting aside a voluntary alienation or a frau- 
dulent preference by the insolvent will not fall within the ambit of 
the section. S. 4 also enacts that it is subject to the provisions of 
this Act and there is nothing contrary to. its terms in S. 53 or 54 
of the Act which may be said to qualify the provisions of S.4. It 
is therefore open to argument that all orders under Ss. 53 and 54 
are also decisions under S. 4 of the Act for which a right of second 
appeal is provided under the second proviso to sub-S. (1) of S. 75 
of the Provincial Insolvency Act. While there is a considerable 
plausibility in this argument, it cannot be doubted that it will 
render the other parts of S.75 as to appealability and the finality 
of the decisions of the first appellate Court under the section 
wholly meaningless. Further, it is a well-known rule of statutory 
interpretation that a special rule will exclude the operation of 
the general rule. These are the considerations which made the 
learned judges to hold that no second appeal lies in cases falling 
under S. 53 or 54 of the Acl and they follow the decision of the 
Madras High Court in Alagirisubba Naik v. Official Receiver of 
Tinnevellyl, where the learned judges considered the question for 
the first time and came to a similar conclusion. The same view was 
taken by the Madras High Court in later decisions in Ramasami 
Nayakar v. Venkatasami Nayakar2 and John A. David v. A. L. A. 

Alagappa Chettiar3. It may be mentioned in this connection that 
a single judge of the Bombay High Court applied the ejusdem 
generis rule in construing S. 4 of the Act, a view which on this 
point is contrary to the one taken by the Madras High Court in 
Alagirisubba,. Naik v. Oficial Recewer of Tinnevelly! referred to 
above and followed in the decision under notice. 





i e ee 
1. (1931) 61 M.L.J. 820: L.L.R. 54 Mad. 989. 
2. (1932) 65 M.L.J. 298. 3. A.LR. 1935 Mad. 432. . 
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. Trappa Loxappa VASTRAD v. RACHAYYA MADIWARAYYA, 
T.L.R. (1940) Bom. 42. 


This decision raises an interesting question in the Hindu Law 
of adoption. There were two brothers who were members of an 
undivided Hindu family .governed by the Mitakshara Law. The 
elder brother died leaving behind him a widow. The other brother 
subsequently entered into a partition of the joint family properties 
with his own son. Then the widow of the deceased elder brother 
adopted a son to her husband and the question was whether the 
adopted son could claim a half share in the properties which 
belonged to the joint family composed originally of the two brothers. 
The learned judges have held that the adoption was valid, but that 
the adopted son could not claim a share in the properties which once 
belonged to the joint family. 


This somewhat curious result has been laid down as following 
from the Full Bench decision of the Bombay High Court in Balu 
Sakharam v. Lahoo Sambhaji. In that case, the majority of the 
judges in the Full Bench held that where on the death of the last 
surviving coparcener, the family property vests in the heir of such 
coparcener and subsequently the widow of another coparcener 
adopts, the adoption would be valid but it would not vest the 
property in the adopted son to the exclusion of such heir and would 
not divest such heir of the property already vested in him. 
Mr. Rangnekar, J., who was the dissenting judge in that case held 
that the adoption itself was invalid on the property passing by 
inheritance to the last coparcener’s widow and that therefore there 
was no question of divestment. He further held that if the adoption 
was valid, the adopted son would divest the property already vested 
in the heir. This view of Rangnekar, J., was substantially what 
was held in an earlier decision of the Bombay High Court in 
Chandra v. Gojarabai*. After the decision of the Privy Council in 
Amarendra Mansingh v. Sanatan Singh*®, it can no longer be said 
that by reason of any possible divestment of property whether from 
a surviving coparcener or an heir an adoption is invalid, because 
their Lordships have pointed out that unless there is a son’s son 
or a son’s widow who could perpetuate the deceased person’s line 
as in Bhoobun Mayee Debta’s case*, Padmakumari Debi v. Court 
of Ward and Ramachandra v. Shamrao®, a Hindu widow could 
adopt to her husband. Judged by this test which is based on 
spiritual benefit, there can be no objection to a Hindu widow 
adopting when the last surviving collateral! coparcener has died 


teats 


1. I.L.R. (1937) Bom. 508: 39 Bom.L.R. 382 (F.B). 
(1890) I.L.R. 14 Bom. 463. 
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leaving behind- him his heir who takes by inheritance from him. 
Once the adoption has been held to be valid, it would seem to 
follow that the adopted son would as regards legal rights to the 
property be in the same position as an aurasa son except in respect 
of properties which had been validly alienated by the limited owner 
or heir prior to his adoption. But the majority of the learned 
judges in the Full Bench case in Bombay held that this would be 
the result only if the property continued in the hands of the 
coparceners but not if on the death of the last surviving coparcener 
it passed by inheritance. There is no warrant for it in the latest 
decisions of the Privy Council. Indeed the cases themselves were 
those of strict inheritance and not of.survivorship or succession in 
a joint family. The property in Amarendra Mansingh v. Sanatan 
Singh? was in the hands of the deceased son as a separate impartible 
estate and not a joint impartible estate; otherwise it would be 
impossible to see how the estate could have gone to the mother who 
however ‘was excluded by custom and the property was therefore 
inherited by’ a collateral coparcener. The learned Editor of 
the 10th Edition of Mayne’s Hindu Law at pages 237 and 238 and 
also at page 268 has pointed out how the view of the majority of 
the judges in Balu Sakharam v. Lahoo Sambhaj#, is based upon a mis- 
understanding of the decisions of the Privy Council in Amarendra 
Mansingh v. Sanatan Singh and Vijayasingji Chhatrasingji 
v. Shivsangji®. The view of the Full Bench in Balu Sakharam v. 
Lahoo Sambhaji’, to the effect that the adoption would be valid but 
would not divest the properties in the hands of the heir has not 
found favour with the learned editors of Mulla’s Hindu Law, 
9th Edition at page 537. The view of the Full Bench of the 
Bombay High Court has not been followed by the Nagpur High 
Court in Mst. Draupadi v. Vikram Krishna*. The learned judges 
have held after an examination of the Hindu Law on the point that 
in such a case the adoption would be valid and that the adopted son 
would divest the properties in the hands of the heir of the last 
coparcener. 


As regards the effect of partition among the members of the 
coparcenery, the application of the principle of Chandra v. Gojarabat®, 
to such a case as regards the validity of the adoption was doubted 
by the Madras High Court in Panyam v. Ramalaksh- 
mamma®. See also Madana Mohana v. Purushothama™. In 
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3. (1935) 68 M.L.J. 701: L.R. 62 I.A. 161: I.L.R. 59 Bom. 360- 
(P.C.). 


4. I.L.R. (1939) Nag. 88: A.I.R. 1938 Nag. 423. 

5. (1890) I.L.R. 14 Bom. 463. 

6. (1931) 62 M.L.J. 187: I.L.R. 55 Mad. 581 at 590. 

7, (1914) 27 M.L.J. 306: I.L.R, 38 Mad. 1105 at 1118, 
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the Bombay High Court, a distinction has been drawn 
between cases where the partition took place between the branch 
of the family to which the widow belonged and another branch in 
which case a son adopted by the widow would take his father’s share 
in that branch, as in Chanbasappa v. Huchappa* and the cases 
where the partition is between members of the branch to which the 
widow herself belonged. The case under notice falls under the 
latter category and it has been held by the learned judges that the 
adoption would not divest the estate in the hands of the separated 
members. If the view put forward in the latest edition of Mayne’s 
Hindu Law and Mst. Draupadi v. Vikram Krishna? is correct, the 
decision under notice will be unsound equally with the view of the 
Full Bench in Balu Sakharam v. Lahoo Sambhay+. 


The points noticed above will lose much of their practical 
importance after the coming into force of the Hindu Women’s 
Rights to Property Act of 1937 under which a Hindu widow in a 
joint family will take her husband’s share and there will therefore 
be no divestment of third person’s rights. The adopted son will 
presumably take the adoptive father’s share along with the widow 
under the Act. 


[END OF VOLUME | 





1. (1938) 40 Bom.L.R. 1185. 
2, I.L.R. (1939) Nag. 88: A.I.R. 1938 Nag. 423. 
4 3, I,L.R. (1937) Bom. 508: 39 Bom.L.R. 382 (F.B.). 
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| NOTES. OF RECENT CASES `` ; 


Abdur Rakni Jo a e | 6. A. No. 876 of 1936 
15th November, 1939. ° yia D ~3 9 


Transfer of Property Act (IV of 1882), S. 53—Alienation with intent to 
defeat or-delay transferors creditors—Relief to the extent of small portion’ of 
consideration proved to have been paid by alienee—If can be granted... ~~ o 


“Where it is found that an alienation is made with intent to defeat or 
delay creditors, the alienee being a party to the fraud cannot be permitted to 
urge that a reliéf to the extent of the consideration. proved to have been ‘paid 
by him, should be granted to him. The alienation being bad, the whole of it 
has to be avoided at the option of any defeated or delayed creditor and not a 


,portion merely. ` .~ ie Caren oe 


- y -j ` 


K. Kuttizrishna Menon for Appellant. 

`, Respondents not represented. Wi l GN 

; K.S. | . A ; ‘ ; ` : - : 

Lakshmana Rao, J. os Cri. R. C. No: 422! of 1939. 
16th November, 1939. 


' Criminal Procedure Code (V of 1898), Ss. 517 and " 523—Confiscation of 
Properties seised by Police during investigation and sent to the Magistrate 
—When proper, 

- Petitioner made a complaint that he was robbed of jewels aud documents 
while asleep in -his house by the several accused. The police came to the 
house of the petitioner for investigation whereupon petitioner reported that 
there was no theft nor robbery and produced all the articles and handed them 
over tothe police stating that his complaint was not true. The police sent 
up the goods to the Magistrate and recommended the throwing out of the 
complaint as false. An order was accordingly passed and further the articles 

were confiscated to Government- In revision, the Sessions Judge held that 
< the order of confiscation was proper within the meaning of the ruling in 24 

'M.L.J. 1 in ds much as they were found by the police under circumstances 
which create suspicions of the commission of the -offence -of - false 
charge. - On revision held, that- the articles were not’ use by the petitioner 


RE 
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for foisting a case against the accused but- for showing that his own com- 
plaint was not true. In the result the confiscation order was set aside. 


K. G. Srintvasa Aiyar for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.C. 


Leach C. J. and Krishnaswami Aryangar, J. Appeal No. 251 of 1939, 
2ist November, 1939. 


Court-Fees Act (VII of 1870), Sch. Il, Art. 17 (4)—Suit filed ‘tn 
Munsif’s Court transferred to Subordinate Judge's Court to be tried along 
with a suit in latter Court—Dismissal of both suits by a common judgment— 
Appeal to District Judge in suit originally filed in Munsif’s Couri—Court-fee 
—If to be as on appeal from decree of Court of Subordinate Judge (Rs. 100) 
‘or decree of Munstf's Court (Rs, 15)—Power of appellate Court to correct 
mistake of lower appellate Court as to Court-Fees. deat: ga 





A suit originally filed ina Munsif’s Court was transferred to a Subordi- 
nate Judge’s Court for trial along with a suit in latter Court. Both the suits 
were dismissed by acommon judgment. In the suit transferred from the 
Munsif’s Court an appeal was filed to the District Judge’s Court, with a 
Court-fee of Rs. 15 (as an appeal from Munsif’s decree). 

Held, the decree was passed by the Court of the Subordinate Judge and 
must be declared to be a decree of that Court and under Art. 17 (A) the 
Court-fee shall be Rs 100. 5. 12 (11) givea an appellate Court power when 
an appeal comes before it to correct a mistake by a lower anne Court. 


K. V. Ramachandra Aiyar for Appellant. 
The Government Pleader (B. Sttarama Rao) for Respondent. | 


K.S, i : 


Abdur Rahman, J. S. A. No. 949 of 1936, 
24th November, 1939. f < < -> 

Plaintif asking for injunchon restraining interference with his individual 
right of worship by restraining persons other than Brahmins | going further 
than certain limits in temple—~Locus standi—Madras Hindu Religious Endow- 
menis Act (11 of 1927), S. 73--How far a bar. : 

A plaintiff asking for the relief that he should be allowed to exercise his 
right to worship in the manner in which he has been doing it heretofore and 
that his deity and temple should not be defiled by allowing caste Hindus other 
than Brahmins to proceed beyond a particular portion of the temple in con- 
travention of Sastras, Agamas and longstanding usage, has an individual 
right and since right of worship is a civil right he has a ldcus stand: to main- 
tain an action for injunction restraining interference with his rights. 

S. 73 of Hindu Religious Endowments Act is not applicable to cases of 
individual rights. 

N. Sivaramakrishna Aiyar for Appellant. 


M. Balasubramania Mudaliar for Respondent. 
K.S. ; 
Horwill, Tis S, A, No. 843 of 1936, 
28th November, 1939. 


Civil Procedure Code (Y of. 1908), S.11, (Expin. IV)—Res judicata— 
Might and ought—Paramount tttle—Mortgage of undivided ird share of ço- 








| 


3 


‘ parcener—Allotment of morigaged properties to other co-parceners ata sub- 
sequent partition—Non-morigagor impleaded as defendants—Ex parte decree 
against mortgagor and in respect of the original mortgaged properties—Sym- 
bolical delivery inspite of objections of defendants m executton-—Morigagee 
decree-holder auction-purchaser—Subsequent suit for general partition—Con- 
tention of non-morigagor Defendanis that property in their hands not liable 
for the mortgage debt --Whether ex parte decree operates as res judicata. 


Subsequent toa mortgage of his undivided 1/3rd ‘share by one of the 
co-parceners a partition was entered into whereby the mortgaged properties 
were allotted to the other co parceners. Ina suit on the mortgage there was 
no specific allegation in respect of the partition and the non-mortgagors were 
also impleaded as defendants who were ex parte. An ex parte decree was 
passed against the mortgagor and in respect of the undivided 1/3rd share of 
the mortgaged properties. Inspite of objections by the other defendants m 
execution symbolical delivery was ordered. 

In a suit for general partition by the mortgagor-decree-holder auction 
purchaser the other defendants raised the plea that their share could not be 
proceeded against. As against the decree-holder’s contention that the other 
defendants might and ought to have raised the present conténtion ‘in the 
mortgage suitand that the ex parte decree operated as res cca in the 

_present suit, 


Held, thatit was not barred by res judicata and that the question of 
paramount title could not have been decided in the mortgage suit. 

1937 A.L J. 536, I.L.R. 24 All, 423, 52 M.L.J. 52, A LR. 1927 Mad. -945 
referred to. 


Held further, the contention that the order in execution negativing 
defendant’s objections was binding upon the defendants, could not be raised 
for the first time in Second Appeal. < 


R. Krishnaswaint Aiyangar for Appellant. 
S. Panchapakesa Sastri and K. Venkateswaran for Respondents. ° 


K.S, ee 


The Chief Justice and Krishnaswamy L. P. A. No, 1t of 1939 
Atyangar, J. 
5th December, 1939, 


Civil Procedure Code (V of 1908), O, 22, r.10—~—Agreement between finan- 
cier and an unsuccessful pluintiff ina parlition suit to provide funds to file 
and prosecute appeal—Condition for financter reimbursing himself from 
properties which may be gotin the event of success in appeal and for a half 
share therein—Death of appellant—Tf financier entitled to come on record as 
legal representative of appellant and continue appeal. 


On the dismissal of his suit for partition, 4 the plaintiff entered into an 
agreement with N a financier whereby the latter agreed to provide funds for 
filing and prosecuting the appeal; the agreement further provided that N 
was to reimburse himself from out of the properties which may be got by 4 
in the event of the success in the appeal and N was to get half of A’s share in 
the properties. The agreement further empowered N to get himself 
impleaded as a party to the appeal. 4 died after the filing of the appeal and 
his son declined to prosecute the appeal. On N’s application to bring himself 
on record as legal representative under O., 22, r. 10, Civil Procedure Code 
and continue the appeal, 


4 ` 


P 


. `- Held, that there was na assignment of present interest and-N could not 


„come on record and continue the appeal. - : ok be. 
t TLR 35 All. 273 (P. C.) referred to. ` me ee a Se 
$ ‘K. Rajah, Aiyar and N. Somasundaram for Appellant. | ere ae 
4 ei cy Ble ag Muthukrishna Aiyar e K. Venkateswaran for Respondents: 
RE W ° —— : RBS BA 
Lakshmana Rao, Jt s+" ae Cr. R. C. No. 977 of 1939. 
* 13th December, 1939, 7 ~“ i < (Case Refd. No. 48 of 1939). 
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Madras Borstal Schools ‘Act—If ‘applicable to persons ‘other than 
tals males. 


@ 


< Madras Borstal Schools Act have been applied only to adolescent 


as ee of the male sex. . eee 
K.V enkataraghavachari for the Crown. 
“Accused fiot represented. ee A. 

; 1 ix a, ee Sa mg j 5 7 
oan: ye hee: Rg Y ar C. R. P. No. 159 of 1937. 

din Decembar 1939. 3s ue net ` Sp 


; Limitation A ct (IX of 1908), Art. 182 (5)—Pelition for attachment with- 
‘owt giving particulars required by Civil Procedure Code, O. 21.r.13—I fin 

accordance with law to sawe limitation under Art. 182, ch, (5) of Limitation 
i Actin dnother executiOA pélition. © 32 7" Ka =e i 


An execution petition containing a prayer for attaching immoveable pro- 
-perties, but in which no particulars of the properties to be attached’ were 
Igiven ag required by O 21, £13; Civil. Procedure Code, is not ong in accord- 

ance with law within the meaning of Art. 182,‘cl. (5) so as to save limitation 
in respect of another execution application., 


ki x x 7 d 
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Pandrang Row and Abdur Rahman, JJ. Appeals Nos. 156, 166, 179 and 
16th October, 1939. 191 of 1936. 


Hinds Law—Widow—Maintenance—Widow's private means or Stri- 
dhana—lIf to be taken into consideration in fixing rate of marmtenance. 

On principle there seems to be no reason why a widow’s stridhanam 
property or private income should be taken into consideration, if her right to 
maintenance is absolute and the duty of persons who are in possession of her 
husband’s estate unqualified and unconditional. 

P. V. Rajamanner and K. Subba Rao for Appellants in Appeal No. 156 of 
1936 and Respondents in Appeal Nos. 166 and 179 of 1936. 


K. Umamaheswaram for Appellant in Appeal No 179 of 1936. 
D. R. Krishna Rao for Appellant in Appeal No. 191 of 1936. 


P. S. Raghavarama Sastri for Appellants in Appeal Nos. 166 and 179 of 
1936 and Respondent in Appeal No. 156 of 1936. 


K Ss 


The Chief Justice and Krishnaswami L. P. A. No. 29 of 1937. 
Aryangar, J. 
8th November, 1939. 

Hindu Law— Siridhana—lIillegitimate daughters of Hindu woman who was 
nota dancing girl—If entitled to succeed to stridhana of her mother’s mother. 

The fact that Courts had recognised as between a mother and her 
illegitimate daughter the right of inheritance was no warrant for the exten- 
sion of sapindaship to other relations. The illegitimate daughters of a 
daughter are not entitled to succeed to the stridhana of their maternal-grand- 
mother. 

Decision of Varadachariar, J., afirmed. 

K. S. Desikan for Appellant. 

S. Muthiah Mudaliar for Respondent. 


K.S. 








Venkataramana Rao and Kunhi Raman, JJ. Appeal No. 318 af 1936. 
15th November, 1939. 


Madras Impartible Estates Land Act (II of 1904), S. 4—~Amounts borraw- 
ed by the late holder for maintaining himself—If “necessary purpose’—Bor- 
rowing after surrendering the whole estate to son- Debt how far binding on 
estate. 

Where a Zamindar by his own act deprives himself of the income of the 
Zamindart which he is legitimately entitled to enjoy and out of which he was 
obliged to defray his maintenance expenses itis not competent for him to 
incur any debt for his maintenance so as to bind the Zamindari under S. 4 of 
the Impartibie Estates Act. 

S; Ramaswami Aiyar and C. K. Venkatanarasymham for Appellant. 


T.R. Venkatarama Sastri, A. Swaminatha Aiyar and S. Thyagaraja 
Aiyar for Respondents. 


K. S, a 
[F. B.], 
The Chief Justice, Wadsworth and C. R. P. Nos. 572 etc., of 1936 
Patanjali Sastri, JJ. 
15ih November, 1939. 


NRC 
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Provincial Insolvency Act (V of 1920), S. 35—Adjudication based on 
alleged fraudulent preference of one creditor—Finding in proceedings under 
S. 54 of the Provincial Insolvency Act, that there was no preference—Annul- 
ment of adjudication under S. 35—Jurtsdiciion to make—Fatlure of debtor to 
object to adjudication—If bar to application for annulment—S 37-—Disposal 
of assets realised on annulment. 

When itis shown that no act of insolvency has in fact been committed 
the Court can set aside the adjudication on the ground that the debtor ought 
not to have been adjudged insolvent. The fact that the debtor does not object 
to an order of adjudication being passed against him is no bar to granting of 
an application for an order setting aside the adjudication under the provi- 
sions of S. 35. When anadjudication has taken place under the Provincial 
Insolvency Act and it has been shown that no act of insolveney has been 
committed the Court has no discretion in the matter. It must annul the 
adjudication. The word used is “shall” and differs from S. 2! of the Presi- 
dency Towns Insolvency Act where the word “may” is used. 

(1939) 2 M.L.J. 753, overruled. 

Under the powers under S. 3/ money fraudulently paid by the insolvents 
after his adjudication but before annulment to an individual having been 
found to be the result of a fraud were allowed to be distributed rateably 
between the creditors who had proved in the insolvency. The other assets 
realised were directed to be delivered to the debtors. 


K. Rajah Atyar M. Kristina Bharati, S. Ramachandra Aiyar for Peti- 
tioners, 

T. M. Krishnaswaims Aiyar, N. Sivaramakrishna Aiyar, K. Kuttikrishna 
Menon, P. Anandan Nair and A.C. Sampath Aiyangar for Respondents. 

K.S. 





[F. B.] 
The Chief Justice, Krishnaswam Aiyangar S. A. No. 174 of 1936. 
and Somayya, JJ. 
16th November, 1939, 


Hindu Law—Adoption by widow—Consent of sapindas—Want of consent 
of daughter's son—If invalidates adoption. 

Practice—Division Bench not accepting as correct a decision ona question 
of law of another Dwision Bench of same High Court—Necessity to refer to 
Puli Bench. 


The only ground on which a daughter’s son can really claim to be con- 
sulted in an adoption by a widow, is his interest in the property. He is nota 
member of the family and is only regarded asa sapinda for purposes of 
succession. Where the widow has received the consent of her husband’s 
nearest agnates the fact that the major son of her daughter did not consent ` 
does not invalidate the adoption. 

Texts and authorities fully examined. 

ILL.R. 43 Mad. 876,20 L.W. 503 view of Jackson, J. LL.R. 57 Mad. 4) 
and Mayne 10th Edn pp. 223-5, followed. - 

20 L.W 503 (Ramesam, J.’s view) and 1.L.R. 49 Mad. 652, overruled 

The division bench is a final Court of appeal inan Indian High Court, 
unless the case is referred toa Full Bench and one Division Bench should 
regard itself bound by the decision of another Division Bench on a question 
of law. Ifa Division Bench does not accept as correct the decision ona 
question of law of another Division Bench, the only right and proper course 
.to adopt is to refer the matter to a Full Bench. 


1 
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- V. Govindarajachari and M. Harisarvothama Rao for Appellant. 


P Satyanarayana Rao, V. Subramaniam and V. Satyanarayana for Res- 
pondent. 


K.S, —— 


Stodari, J. S. A. No. 787 of 1936. 
17th November, 1939. 


Hereditary office of archaka—If immoveable property which can only be 
conveyed by a registered insirument—Inahenability of right. 


A turn of worship by an archaka ina temple isthe right to exercise the 
duties of the office at a stated time and inacertain order. The right is not 
immovable property which can only be conveyed by a registered instrument. 
The-right is also inalienable except under custom. 


P. Somasundaram for Appellants. 
Jiddu Lakshmayya for Respondents. 


K.S. —— 


Kunin Raman, J. A. A. O. No. 176 of 1938, 

21st November, 1939. 

Civi Procedure Code (V of 1908), O.21,rr.2 and 53 (3)—Person who 
attaches a decree—If can exercise the power under O. 21, 47.2 (1) of certify- 
ing a payment or adjustinent of the decree. 

A person who attaches a decree and who comes ee the scope of 
O, 21, r. 53 (3) cannot exercise the power that is vested in the decree-holder 
himself under O. 21, r. 2 (1) of certifying a payment or adjustment of the 
decree. 

41 C.W.N. 880 and C.M.S.A. No. 136 of 1937 (Madras unreported) 
followed. : 

y. Govindarajachari for Appellant. 

V. Suryanarayana for Respondent. 


K.S. 





The Chief Justice and Krishnaswami L. P. A. No. 9 of 1938, 
Aiyangar, J. 
21st November, 1939. 
Indian Contract Act (IX of 1872), S. 19, Exceptton—Vendor deliberately 
making false statement—If vendee put upon inquiry 


A vendor deliberately concealed from a purchaser the fact that he had 
already granted a lease of the property sold, but the buyer if he had been 
diligent could have ascertained this. 


Held, the absence of exercise of diligence by the buyer was not a defence 
open to the vendor who had concealed the fact of the execution of the lease in 
order to deceive the plaintiff and had induced him to enter into the contract. 


I.L.R. 52 Bom. 883, disapproved. 

1.L.R.53 All. 374, 43 C.W.N. 347 and I.L.R. 11 Mad. 419, followed... 
Decision of Horwsll, J., afirmed. 

A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 

Ch. Raghava Rao and T. Satyanarayana for Respondent, 

K. 58. 





The Chief Justice and L. P. A. No. 75 of 1938, 
Krishnaswami Atyangar, J. 
22nd November, 1939, 


Madras Hindu Religious Endowments Act (II of 1927), S. 43—If ‘ousts 
the jurisdiction of Civil Courts to entertaina suit bya dismissed archaka 
challenging the correctness of the trustee’s action. 

In a suit by a hereditary archaka challenging the correctness of the action 
of the trustees in dismissing him, ostensibly on the ground of his suffering 
from leucoderma but really owing to ill will on the part of the trustees. 

Held [affirming the decision of Wadsworth, J, reported in (1938) 
2 M.L.J. 516.], when the scheme of the Act and the provisions of Ss. 43, 53 
and 54 are considered no reasonable doubt can exist that the legislature has 
used language which is intended to have the effect of ousting the jurisdiction 
of the Courts. The remedy of the dismissed archaka is to appeal to the 
Temple Committee. 

T. V. Muthukrishna Atyar for Appellant. 

M Subbaroya Aiyar for Respondent. 


KS. 


Horwill, J. S. A. No. 833 of 1936. 
23rd November, 1939. , 

Civil Procedure Code (V of 1908), S. 64—Debtor undertaking to mort- 
gage specified properties in default of payment of his debt within one 
month—Subsequent attachment by a decree-holder—Morigage on default of 
payment, in pursuance of prior agreemenit—Priortises. 

Where onthe date of the attachment there was an enforceable contract 
to execute a mortgage andthe mortgage is executed subsequent to the 
attachment, the attachment is subject to the mortgage which was executed 
in pursuance of the contract. 

8 M,L.J. 266, I.L.R. 59 Mad. 1 and 21 M.L.J. 82, followed. 

V. Govindarajachart for Appellant, 

Ch, Raghava Rao and K. Subramaniam for Respondent. 

K.S. 


The Chief Justice and L. P. A. No. 74 of 1938. 
Krisineswams Aryangar, J. 
23rd November, 1939. 


Madras Co-operative Societies Act (VI of 1932), S. 51—Award under— 
Application for execution—Limitation—Article applicable. 








By r. 15 (7) (c) of the rules framed under the Madras Co-operative 
Societies Act, the Court shall enforce the award as if it were a final decree 
of the Court and Art. 182 and not Art. 181 of the Limitation Act applied to 
execution of an award. 


71 M.L.J. 759; LL.R. (1937) Mad. 495, overruled. 
I.L.R, 58 Mad. 760 and I.L.R. 55 Cal. 499, applied. 
Decision of Venkataramana Rao, J., affirmed. 

N. R. Sesha Atyar for Appellant. 

K: Kuttikrishna Menon for Respondent. 


K,5, 





forwill, J. S.A. No. 172 of 1938. 
24th November, 1939. 

Agricultural lease—Tenant temporartly deprived of the use of the leased 
land for some time on account of flooding by sea water—Tenant tf entitled to 
abatement of rent. 

Where the tenants claimed abatement onthe ground that they were 
temporarily deprived of the use of the leased agricultural land because of 
flooding by the sea, 


Held, an abatement could only be granted where the loss is of a per- 
manent nature, 

K. Kutttkrishna Menon for Appellant. 

P. Govinda Menon (amicus curiae). 


KS. 





Kunh:i Raman, J. A. A. A. O. No. 49 of 1938. 
24th November, 1939. 


Indian Contract Act (IX of 1872), S.135—Scope—Extension of time given 
io judgment-debtor by District Munsif—If discharges the surety, 

The extensions of time given to the judgment-debtor on two occasions by 
the District Munsif cannot have the legal consequence of discharging the 
surety under S. 135 of the Indian Contract Act. 

LL.R. 58 Mad. 625, explained and (1938) M.W.N. 1131, referred. 

B, S. Ramachandra Rao for Appellant. 

A. Venkatasubbiah Cheity for Respondents. 

K.S. 





Kunhi Raman, J. A. A. A.O. No. 57 of 1937. 
27th November, 1939. 

Civil Procedure Code (V of 1908), S. 144—Archaka dispossessed in 
execution of a decree succeeding in appeal—Meantime dismissal of archaka by 
a competent authority—Kestitution—Ilf can be granted. 

An archake of a temple who was dispossessed in execution of the decree 
of the Court of first instance of lands annexed to the office though he 
succeeded in the appeal was meantime dismissed by a competent authority, 

Held, that the archaka was not entitled to restitution of the lands annexed 
to the office. 

V.T. Rangaswamt Atyangar for Appellant. 

K. Kuttikrishna Menon for Respondent. 

K. S. 





The Chief Justice and Krishnaswami Aiyangar, J. L. P., A. No. 86 of 1938. 
28th November, 1939. 


Madras Estates Land Act (I of 1908), S. 26 (3)—Applicability—Land- 
holder's predecessors in title fixing rent (which was lower than lawful rent) 
under compromise decree—Patia and muchilika fixing the prevasling rate— 
Disiraint for rent—Applicability of S. 26(3)—Validsty of déstraint. 

The fact that in 1922 the rent was fixed by a compromise decree of the 
Court would not in itself prevent S. 26 (3) operating. If the rate of rent 
granted under compromise decree by the predecessors in title was lower 
than the rent ruling on such or similar land in the neighbourhood, S. 26 (3) 
must come into operation. The holders of the land are not bound by their 
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predecessors’ contract and are entitled to distrain for rent which was paya- 
ble under the patta and muchilika and which represented the lawful rate and 
the tenant is not entitled to bring a suit to set aside the distraint. 

P. Satyanarayana Rao for Appellant. 

yV. Govindarajachart for Respondent. 

K.S; 


The Chief Justice and L. P. A. No. 82 of 1938. 
Krishnaswami Aiyangar, J. 
28th November, 1939. 


Madras District Municipalities Act (F of 1920), S.93 (1)—Licensed 
distiller having one of his depots in charge of an agent within a municipality 
selling arrack to licensed retail dealers—If transacts business within munci- 
pality and sf kable to pay profession tax. 

The respondent, a licensed distiller owned an arrack distillery in 
Bellary. Under his license he was required to maintain depots for the sale 
of arrack at various places in the district. One of those places was Adoni 
The depot at Adoni was in charge of an agent of the respondent and he sold 
arrack to licensed dealers. The money received in respect of arrack sold at 
Adoni depot was paid by the respondent's agent into the treasury the same 
evening, 

Held [reversing the decision of Wadsworth, J., reported in (1938) 
2 M.L.J. 1035.J, in the circumstances the respondent transacted husiness in 
Adoni within the meaning of S. 93 (1) of the Madras District Municipalities 
Act, 1920 and was liable to pay profession-tax. 

M.S. Ramachandra Rao for Appellant. E 

P. Chandra Reddy for Respondent. 

K.S. 


Horwill, J. S. A. No 1004 of 1936. 
29th November, 1939. 


Interest Act (XXXII of 1839), S. 1—Deposit held under contract to pay 
interesti—Refusal to pay on demand—IVrongful retention of the money— 
Interest Act—If applicable. 

Where money was originally held in deposit under a contract to pay 
interest at a certain rate, from date of refusal to pay the money it was no 
longer held as a deposit undér the original contract but was held adversely. 
The fact that by the contract which had come to an end a lower rate of 
interest was payable does not prevent the application of Interest Act, S, 1 
after the contract had ceased. 

K. Kotayya for Appellants. 


P. Satyanarayanu Rao for Respondents. 
K.S, 











Horwill, J. S. A. No. 435 of 1935. 
1st December, 1939. 

Civil Procedure Code (V of 1908) O. 22, r.12—Sust filed by an uncle on 
behalf of his nephew to get a decree of the Panchayat Court against his nep- 
hew set aside on the ground that he was minor—Minor actually major on date 
of decree as well as suii—Suti if canbe allowed to be continued by the nephew. 


A suit was filed by an uncle in the name of his nephew for the purpose 
of making it appear that the nephew wasa minor on the date of a decree of 
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the Panchayat Court against the nephew and to have the decree set aside. It 
was found that the plaintiff was a major on the date’ of the decree as well as 
suit and the suit was dismissed by the District Munsif. The Subordinate 
Judge however on appeal held that even ifthe plaintiff wasa major the 
District Munsif ought to have given the nephew an opportunity of continuing 
the suit in his own name. On second appeal held, if the plaintiff was a 
major when the suit was filed, then clearly no other person had a right to 
file the suit on his behalf and the suit had to be dismissed. O. 22, r. 12, 
Civil Procedure Code, does not contemplate the giving of an opportunity to 
a person who is not on record to continue the suit. That rule applies toa 
case where a suit has been filed by a minor who becomes a major during the 
course of the trial. 


A, Viswanatha Aiyar and A. Ramaswami Atyar for Appellants. 
V.T. Rangaswami Aiyangar and T. T. Vijayaraghavan for Respondents. 
K. S. So ee l 


Horwill, J. S. A. No. 1015 of 1936. 
4th December, 1939. 
Insolvency —Sale of property by Official Recetver—If ordinary Civil 
Court has power or control over the acts of Offictal Recetver—Mere 
irregularity or inadequacy of price tf ground for selling aside sale in a suit, 


_ Where a suit is filed in the ordinary Civil Court for setting aside a sale 
of the insolvent’s property by the Official Receiver a mere irregularity or 
inadequacy of price would be no ground for setting aside the sale. A sale 
can be set aside in a Civil Court only on grounds similar to those on which a 
contract could be set aside An ordinary Civil Court has no power or control 
over the acts of the Oficial Receiver. ; 

P. Satyanarayana Rao and S. Srinivasachari for Appellants, 
A. Lakshmayya and S. Venugopala Rao for Respondents. 


K.S. 


The Chief Justice and L. P. A. No, 75 of 1937; 
Krishnaswami Aiyangar, J. 
4th December, 1939. 

Specific performance—Contract for sale of land—Vendee entering into 
possession—One of the vendors (member of a joint Hindu family) minor— 
Right of vendors to sue for specific performance. 

Where the vendors were (three brothers forming a joint Hindu family) | 
one of whom was a minor, and the vendee had entered into possession, a suit 
for specific performance at a time when the minor had attained majority is - 
maintainable. 

Hoggart v. Scott, 1 Russ & M. 293 and Salisbury v. Hatcher, 2 Y-& CC. 
C. 54, applied. i . 

[Decision of Venkataramana Rao, J., affirmed.] 

P. Somasundaram for Appellant. 

P. Satyanarayana Rao for Respondent. 


K.S. 


The Chief Justice'and - C. M. P. No. 5291 of 1939. 
Krishnaswami Aiyangar, J. i 
6th December, 1939. Nga 
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«Civil, Pracedures Code: (Kaf 1908), Si 109-.Order-on appeal deciding that- 
a, sale, inexecution,of mortgage decree-should be sét-aside—If a-‘finaliorder:’ 
within, meaning, of: S. 109 an which, an appeal ‘can be preferred io-His Majesty 
in, Councsl., 

+, The mortgagee decree-holders after obtaining leave to bid and set off; 
became the auction-purchasers in-the execution. The mortgagor’s application to 
have, the sale setasideon-the ground-of material-irregularity was dismissed, 
The .High Court. on appeal'set aside the sale. The decree-holders applica; 
tion, for, leave to appeal:ito His Majesty in Council was opposed’on the ground 
that:the.order. on appeal did-not constitute a Haa] order within the meaning 
of S. 109, Civil Procedure Code. 

Held, the order finally disposed of the question whether the sale should 
be set aside and the order. is final within the meaning- of- S. 109, Civil 
Procedyre Code, and the decree-holders are entitled;to have leave.to appeal 
to His Majesty in Council. 


T. M. Krishnaswami Aiyar and A. Balasubramania Atyar for Petitioners. 
OR, Gopalaswami ‘Aiyangar for Respondent. 
K.S. ; 
E 'Kunhi Raman, Jan C. R. P; No. 673 of 1937: - 
7il December, 1939. a ; 
Civil Procedure Code (V.of 1908), S, 115, and second schedule cl, 16— 
‘Award made into decree of Court under. cl 16—No appeal filed against decree 
—-] nierference with award by way, of revision—I f competent, 
When,a final judgment has been pronounced on an award under Civil 
Brocedure.Code, Sch. II, cl. 16 and no, appeal has been filed against. such. 


decree, it ig not open toa petitioner to attack the validily of the award,- 
itself in a Civil, Revision Petition, 








AC. S ampath Aiyangar for Petitioner, Ng amc 
T. V. Ramanatha Aiyar for Respondent. ' 9 
. K.S... Nge ; ; TE 
Mockett, J. _ E.R. R: No. 214.06; 1938, 
8th December, 1939. < : 


Limitation Act (X of 1908), S. 4-Madyas Village Courts. dri—Filtng, of 
suit for Rs, 20,m District Munsif’s Court:an reopening day, period. of, limas. 
tion having expired when Court was closedz-Gognisability of, sujfiby K lagen 
Court under Madras Village Courts Act—Effect--Ctvil Procedure Code, 
S; 15—Court of lowest grade competent to try—Villuge Court if such a Court, 

= In a suit for Rs 20 balance due under a pronote, the limitation for oon 
which had expired when the Court was closed, v 


- Held; the, period of limitation allowed by S;40f the Limitation Act 
cannot be cut down by any implication. Plaiatiff is entitled'to sue in. District 
Munsif’s Court and there is no compulsion.to go to the Village Munsif’s 
Court anda plaintiff was entitled to wait,until the reopening of the-District 
Munsif’s Court, though the Village Munsif's Court was open. The “Court of 
lowest grade competent to try in 9. 15, Civil Procedure Code, is the District 
Munsiz’s Court and not the Village Munsif’s Court. 

N. Bapiraju, for, Petitioner. Page, Ae 
M.S. Ramachandra Rao for Respondent. = \ 
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Krishnaswami Aiyangar, J. woe ; 
izth December, 1939, : 7 


‘Indian;Succession Act (XXXIX 0f: 1925), S. 241—Letters of administra- 
tion with will, annered—lf can be granted to agent of executor resident: 
abroad without requiring security. 


A probate of the will was obtained in England where the testator died., 
The executrix'was not able to come to India to take out letters of adminis- 
tration and, granted a power of attorney to the, petitioner to apply as her 
agent. The’ practice, since the Succession Act of 1865, has been to grant 
letters of admihistration with a copy of the will annexed in cases such as this 
without requiring security to be furnished. Somayya, J., considered that the 
practice was in conflict with the wording of S. 241 and refused to follow it 
and held that thè appropriate section was S. 228 under which security. would 
have to be furnished On appeal having regard to the long practice and the 
scheme of tHis ‘Act held’ letters of administration should. be issued under 
S. 241 without security. 


C. Krishyaswami Aiyar instructed by King and Partridge. for, Appellants. 
The Advocate-General (Sir A. Krishnaswami Aiyar) and The Government, 
Solicitor for the. Government. 
K. Rajah Atyar, amicus curiae. 
K.S. — 
Krishnaswami Aiyangar, J. C, R.P, No. 2192 of 1939.. 
13th December, 1939. 
Administration suti—S pectfic legatee—If can be put in possesston.of his. 
legacy before ihe accounts are completely taken and final. decree is passed. 
Where necessary safeguards had been taken to, avoid the possibility of 
prejudice to such rights.as may ultimately be established by. the. final, decree- 
the, Court can, put the specific legatee in possession of the’ legacy before the j 
accounts are completely taken and the final PORER is passed... - 
LL.R. 1 Pat. 667, followed, 6 -° © Cae at ig @ t 
T. V. Muthukrishna Aiyar and K. G. S rinivasa Aiyar- ror Petitioner, > 
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A.C. Sampath Aiyangar for Respondent. 
Ks S, , 
Krishnaswami Aiyangar, J., , C. R. P. Nos., 1420‘anit 1447 of 1937. 
| ‘15th December, 1939. 
Court-fees—Execufion application converted into suit aide Civil Pro- 
ceditre Code, S. 47—Liability in the converted suit to pay couri-fee. 


It was contended that there was no, Jiability, cast,upon a plaintiff, ina, 
suit converted from an, application, under Ciyil., Pracedure Code, S. 47, to 
pay the ‘court- -fee due in respect of such suit, 





z , +4 


. Held; the-question whether-a court-fee or a: AE EPEE Ka is. to. be: 

collectéd from.the- plaintiff must. depend upon: the nature. ofthe. suitand the. 
relevant provisions:of-the Court-fees-Act, The: court-fee is payables 

K. Umamaheswaram for Petitioners. > | 4 i 

” Respondents not represented. i “ ; = Y 

K.S. S nl 
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The Chief-Justice and _C.M.P. No. 2270 of 1939. 
Krishnaswamt Arvyangar, J. : 

15th December, 1939. 
~- Madras Debt Conciliation Act (XI of 1936), S. 4 (1)~Abplication- for 
conciliation by undischarged insolvent without the leave of the Insolvency 
Court— Jurisdiction of the Board, 

Where the applicant under S. 4 (1) of the Madras Debt Conciliation Act, 
1936 was an undischarged insolvent and did not obtain the permission of the 
Insolvency Court for filing the petition, 

Held, an insolvency takes away the jurisdiction of the Debt Conciliation 
Board and the Board has no jurisdiction to accept the petition. | 

(1938) 2 M. L. J. 93, applied. 

P. Chandra Reddy for Appellant. 

The Government Pleader (B. Sitarama Rao) for Respondent. 

K.S. 

Burn, Offg.€. J. and L. P. A. No. 100 of 1938, 
Krishnaswamt Aiyangar, J. 
2nd January, 1940. 

Civil Procedure Cede (V of 1908), O. 34, r.14—Mortgage to father— 
Promissory note executed in favour of undivided son for interest due thereon 
—Decree on the promissory note and execulton against mortgaged properties 
—O. 34, r. 14, Civil Procedure Code, whether bar. 


For interest due on a mortgage the mortgagor executed a promissory 
note in favour of the mortgagee’s son who filed a suit thereon and obtained 
a decree. His execution application was resisted on the ground that 
(a) the son must be deemed to be a mortgagee and(b) the decree is in respect 
of a claim arising under the mortgage and hence the proper remedy of the 
decree-holder is as mentioned in O. 34, r. 14, Civil Procedure Code. 

Held, That the amount due under the promissory dote, since decreed was 
not a claim arising under the mortgage within the meaning of O. 34, r. 14 
Civil Procedure Code, and the decree-holder was entitled to proceed against 
the mortgaged properties. 

Decision of King, J., reported in a (1939) 1 M.L.J. 680, ee 

R. Destkan for Appellant. 

K. Bhashyam Aiyangar and T. R. Srinivasan for PEE A 


KC. 
Gentle, J. i C. S. No. 1 of 1937. 
8th January, 1940. 
Madras Motor Vehicles Taxation Act (III of 1931), S.2—Steam Roller— 
If a motor vehicles liable to taxation under Act. 


In a suit by the Madras Corporation against the Government eee for. 
a declaration that their steam rollers were not liable to taxation under the 
Madras Motor Vehicles Taxation Act, 

Held,a heavy superstructure on wheels, such as a steam roller, wasa 
vehicle and if it propelled itself by mechanical power, it was a motor vehicle. 
Whether the roller was used or kept by a private person, firm or:company or 
bya local authority, there could be no difference as toite»nature. It was- 
liable to taxation under the Madras Motor Vehicles Taxation Act. , 

A. Suryanarayana for the Corporation, 

The Advocate-General (Sir Alladi Krishnaswami Aiyar) and R. Rama- 
murti instructed by The Government Solicitor for the Government. 

K, S. ements 








{Torwill, J. S. A. No. 691 of 1936. 
27th November, 1939. 

Appeal—Official Receiver of the estate of one of the plaintiffs not added 
as respondent—Maintainability of appeal. 

The non-joinder of the Official Receiver of one of the plaintiffs as 
respondent in the appeal is fatal to the maintainability of the appeal where 
he is one of the holders of a joint decree. 

52 M.L.J. 460 and 19 C.W.N. 290, relied on. , ` 

I,L.R. 57 All. 445 and A.I.R. 1928 All. 172, referred to. 

The Advocate-General (Sir A. Krishnaswamt Aiyar) and M.S. Venkata- 
rama Atyar for Appellants. 

T. E. Ramabhadrachariar and K. Rama Aiyangar for Respondents. 

K. 5S. 





Horwill, J. | S. A. No 1024 of 1936. 

30th November, 1939. 

Madras District Municipalities Act (V of 1920), S. 83 —School busldings« 
with lands round the building—Part of the land fenced off and renied to a 
shepherd—Lands how far exempt from assessment, 

A school had a considerable area of land round it,a portion of which 
was fenced off and rented toa shepherd. The Municipal Council sought to 
assess the land claiming that only the building was exempt. 

Held. if the building is exempt, the other parts of that unit, the sites 
and the adjacent premises occupied as an appurtenance would be exempt also. 
The portion rented out to the shepherd was not an appurtenance under S, 82 
(1) and is not exempt from assessment. : 

V. (rouindarajachari for Appellant. 

Ch, Raghava Rao for Respondent. 

K. S. 

Horwiil, J. S.A. No. 1052 of 1936. 
Ist December, 1939. 

Madras Revenue Recovery Act (II of 1864), S. 58—Dispute as to area of 
land and assessment—Civil Couri sf can consider the question, 4 

Where revenue authorities wrongly estimated the assessment and objec- 
tion was raised that the area of the land had been wrongly estimated and the 
revenue authorities therefore arrived at a wrong figure in regard to the 
assessment, 

Held, even if S. 58 of the Revenue Recovery Act does not operate asa 
bar to the granting of a declaration as to the area it will be clearly improper 
for a Civil Court to exercise its discretion and give a declaration which will 
have the effect of circumventing the provisions of S. 58 of the Revenue 
Recovery Act. 

- D. Narasaraju and P. S. Sarna for Appellant. 

The Government Pleader (B. Sitarama Rao) for Respondent. 

K.S 
Pandrang Row and Abdur Rahiman, JJ. L. P. A. Nos, 68 and 

Sth December, 1939, 69 of 1938, 

Arbitration and Award—Msnor not properly represented in arbitration 

proceedings—Protection of minor's interests by declaration that proceedings 


not binding on imnor—How to be given effect to. 
NRC 
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Where for any reason a portion of the award cannot be upheld and 
where it is separable, a decree in terms of the rest of the award can be made. 
Where the guardian ad litem in the proceedings was incompetent to fill the 
capacity of next friend or guardian ad litem because of adverse interest to 
the minor, the minor should be treated as if she was not a party to the pro- 
ceedings at al] and she can have liberty to take steps to either affirm or set 
aside the award after attaining majority. As the portion of the award 
relating to the minor was separable, such an order could be made The award 
is binding on the other parties. 


ILL.R. 33 All, 326 (P.C.) and I.L.R. 53 Cal. 258, applied. 


The Advocate-General (Sir A. Krishnaswami Atyar) and P. Govinda 
Menon and B. K. B. Naidu for Appellant. 


B. Lakkappa Rat and K. R. Subramania Atyar for Respondent. 
K.S. 





The Chief Justice and C. R. P. No. 354 of 1938 
Krishnaswami Atyangar, J. 
6th December, 1939. 


Civil Procedure Code (V of 1908), S.73—Money decree against grand- 
father, his son and son's sonin favour of A—Previous decree against grand- 
father and son but not against grandson in favour of B—Adjsudication of 
grandfather and son as msolvents—Execution, attachment and sale of grand- 
son's interest by A—Right of B to rateable distribution—If decrees in favour 
of A and B, against same judgment-debtors. 


A obtained a money decree against a grandfather, his son and son’s son 
and B had previously obtained a decree against the grandfather and the son 
but not against the grandson. On the adjudication of the grandfather and 
son, A attached and sold the grandson’s share in execution and B put in an 
application claiming rateable distribution 


Held, where a father who is joint with his son becomes insolvent, the 
right of realising the son’s share in the family estate under the pious obliga- 
tion rule devolves upon the Official Assignee or Official Receiver as the case 
maybe. Butif before the Official Assignee or Official Receiver takes steps 
to enforce that right, a judgment creditor of the father attaches the son’s 
interest in the estate, the power of the Official Assignee or Official Receiver 
to sell the son’s share is lost, and as the result of the attachment and sale of 
the grandson’s share by 4, the share becomes available to the executing credi- 
tor and all persons who became entitled to rateable distribution under S. 73 
of the Civil Procedure Code. 

Where a money decree is passed against a grandfather who is joint with 
his son and grandson it must be taken to be a decree passed against the son 
and grandson to the extent of their interests in the family property, as they 
are liable to that extent for his lawful debts. The two decrees are against 
the same debtor within the meaning of S. 73, Civil Procedure Code and B is 
entitled to have rateable distribution. 

Case-law discussed. 

Arunachalam Chettiar v. Kalayappa Chettiar, (1937) 1 M.L.J, 180, over- 
ruled. 

K.V. Ramachandra Atyar for Petitioner. 


Respondent not represented. 
K. S, , 
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Burn and Mockett, JJ. C. C. C. App. No. 65 of 1938. 
7th December, 1939. 

Principal and surety--Composttion by principal debior—If implied dis- 
charge of surety—Express contract by surety to be liable notwithstanding 
composition—Effect~Banker—If bound to disclose state of account of a con- 
stituent to his surety—Contract Act, S. 143--If applicable. . 


A surety bond provided that any contract between the borrower and 
lender by which the lender makes a composition with or promises to give 
time or not to sue the borrower will not discharge the surety or sureties. In 
a suit against the sureties after the principal debtor had entered into a 
composition with the lender, ; , 

Held as the surety had expressly contracted to remain liable notwith- 
standing the discharge of the principal, it cannot now be contended that the 
discharge of the principal is an implied discharge of the surety. 

Cowper v. Smith, 4 M. & W. 519: 50 E.R. 1534 and The Union Bank of 
Manchester v, Beach, 3 H. & C. 672: 159 E.R, 685, followed 

There is no general legal obligation on the part of a bank to volunteer to 
a surety particulars of one of its constitutent’s indebtedness for this isa 
matter on which the surety has to inform himself. 


Imperial Bank of Indta v. Avanashi Chettiar, 1.L.R. 53 Mad. 826, follow- 
ed, 


S. 143 of the Contract Actis not applicable to the case as mere non- 
disclosure as distinguished from intentional concealment cannot amount to 
‘keeping silence’ under 5. 143. 


S. Athmanathan for Appellants. 

John and Row for Respondents. 

K.S. ———- 

Abdur Rahman, J ; C. R. P. No. 1328 of 1936. 
8th December, 1939. 

Contract Act (IX of 1872), S. 72—Taxes and license fees paid under 
mistaken belief that properties and business were situated within jurisdiction 
of the Panchayat Board—Claim for refund—Sustainabiltty, 

A person who pays taxes and license fees under the mistaken belief that 
the properties and business were situated within the jurisdiction of the 


Panchayat Board, does so under a mistake of fact and is entitled to recover 
them as money had and received under S. 72 of the Contract Act. 


R. V. Gopalaswanu and G. Balaparameswari Rao for Petitioner. 
Kasturi Seshagiri Rao for Respondent. 
K.S. 





Kunhi Raman, J. C. M.S. A. No. 31 of 1938. 
12th December, 1939. 
Transfer of Property Act (IV of 1882, as amended by Act of 1929), 
S,67-A—If retrospective and applicable to rights and remedies acqutred 
rior to amendment. 


The provisions of, S. 67-A—(that in the absence of a contract to the 
contrary a mortgagee who holds two or more mortgages executed by the 
same mortgagor in respect of each of which he has a right to obtain the same 
kind of decree under S. 67 shall be bound to sue onall the mortgages in 
respect of which the mortgage money has become due) are not retrospective. 
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P. Sivaramakrishniah for Appellant. 


V. Govindarajachari for Respondent. 

K. S. ; 
The Chief Justice and Krishnaswami - L. P.A. Nos. 97 and 98 of 1938. 

Atyangar, J. ~ 
12th December, 1939. 

Sutt on pronote executed by Hindu father—Sons who were made parties 
dismissed from suit— Songs if exonerated from hability under Hindu Law sn 
respect of the decree. : 

In a suit on a promissory note executed by the father alone the sons 
were made parties and in the first appellate Court a decree was passed 
against the father alone and the sons were dismissed from the suit. In 
execution proceedings the decree-holder asked for the attachment and sale of 
the sons’ interests in the family property. The sons objected on the ground 
that as they had been dismissed from the suit they gonlen not be held liable for 
their father’s debts. 

Held, after examining the case law, the dismissal of the suit as against 
the sons did not prevent the decree-holder executing the decree against 
the sons’ interests in the family property. 


LLR. 27 Mad. 243 (F.B.), followed. 

1.L.R. 13 Luck. 61 (P.C.), distinguished. 

Decision of King, J., reversed. 

V. Gowindarajachart for Appellants. 

Y. Suryanarayana for Respondents. 

K.S, l - 
= Horwill, J. S. A. No. 801 of 1938. 
15th December, 1939. 


Couri-Pees Act (VH of 1870), Ss. 10 (2) and 12—Order on platntif}- 
respondent to pay deficit court-fee which ought to have been paid im the 
Court below—Defauli—A pplicability of Ss. 12 and 10 (2). 

‘In an appeal the respondent who was the plaintiff was directed to pay 
the deficit court-fees on the plaint and in default the suit was directed to be 
dismissed under S. 10 (2). It was contended that the provisions of S. 12 (2) 
applied only to cases where the plaintiff is the appellant. 

Held (dissenting from the Allahabad decisions), that in applying. S 10 
(2) to appeals and reading it with S. 12 (2) the word “suit” ‘should be deem- 
ed to include “appeal”. Moreover the actual wording of S. 12 (2) shows that 
the appeal is considered as an extension of the suit. 

V. Govindarajachariand V. V. Raghavan for Appellant. 


A. Viswanatha Aiyar for Respondent. 

K.S. 

- Krishnaswamı Aiyangar, J. C. R. P. No. 2264 of 1939, 
15th December, 1939. 

Indian Registration Act (XVI of 1908), S. 17 (2) (43) —Composition deed 
with trustees—-If exempted from regtstration—ddinissibility in evidence 
when unregistered. 

In a composition deed two creditors were appointed trustees and through 
them all assets were to be realised and distributed among creditors. Ina 
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suit by the trustees it was contended that the deed was inadmissible in evid- 
ence for want of registration. 

' Held (following the Bombay view in preference to the Allahabad view), 
the mere fact that a certain kind of trust enters into its constitution and- 
character is not sufficient to fake the deed out of the category of-a composi- 
tion deed within the meaning of S. 17 (2): (i) of the Indian Registration: Act. 
Such a deed is not inadmissible in evidence for want of registration. 

C. K. Viswanatha Aiyar for Petitioner. 

N. R. Sesha Aiyar for Respondent. 


K. S. Cathie 


Burn, O. C. J. and Krishnaswami "S, R. No. 27956 of 1939. 
Aryangar, J. 
4th January, 1940. 

Presidency Towns Insolvency Act (HETE of 1909), S. 106 (1): (a)—Order 
for administration of an insolvent estate in a summary manuner—Fatlure to 
obtain leave of Court to appeal—Appeal if can be enteriained. 

Under S. 106 (1) (a) of the Presidency Towns Insolvency Act iti is quite 
clear that where an insolvent’s estate bas been ordered to be administered in 
a summary manner, no appeal lies from any order of the Court except by 
leave of Court, and so where no leave is obtained the appeal’ cannot be 
entertained. 

T. P. Ramachandra Atyar for Appellant. 


K5, 


Lakshmana Rao, J. Cr. R. C. No. 955 of 1939 
10th January, 1940. 

Criminal Procedure Code (V of 1898), S. 110—Securiıty proceedings 
under—Scope of enquiry—If limited to the acts committed within the limits 
of jurtsdiction of the Magistrate who heard the case. 

Where the jurisdiction of the Magistrate to institute proceedings under 
S. 110, Criminal Procedure Code, in respect of acts (in connection with labour 
strikes, etc.) committed within the local limits of his jurisdiction was not 
disputed, the section in respect of the offence did not restrict enquiry to’acts 
committed within such local limits: Further, S.117, C1. (4), Criminal-Procedure 
Code, permitted proof of requisite facts under S. 110 by evidence of general 
repute or otherwise and the enquiry cannot be restricted to acts committed 
within the local limits of jurisdiction.of the Magistrate who heard the case. 

A. K. Pilla, for Petitioner. i 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 


K.S. 








Stodart, J. i S. A. No. 1081 of 1936. 

15th January, 1940. 

Contract Act (IK of 1872), S. 153 and Civil Procedure Code (V of 1908), 
0.20, r.10 and O. 21, r. 31—Pawn—Repudiation by pawnee of pawnor’s 
ittle—Cessation of right to interest. 

The plaintiff borrowed Rs. 800 from defendant on a pledge of jewels, 
and when she offered to redeem, the defendant denied the contract with the 
plaintiff and repudiated her title and subsequently sold them away. In the 
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suit filed by plaintiff for redemption, the District Munsiff found as a fact 
that the plaintiff was the owner and had pledged with defendant,  , 

Held, that under S 153 of the Indian Contract Act, repudiation of plain- 
tiff’s title terminated the contract and interest ceased to run for the amount 
lent from the date of the repudiation. The plaintiff was not-bound to 
deposit even the principal amount in the first instance and defendant was 
bound to deposit the jewels in Court. A decree under O. 21, r. 31, Civil 
Procedure Code, was passed. 


K. Someswara Rao for Kasturi Seshagiri Rao for Appellant. 


Respondent not represented. 
K, S, Se = a 


Lakshmana Rao, J. Cri. App. No. 601 of 1939. 
16th January, 1940. 


Madras City Police Act (ILI of 1888, S. 60 and S. 71(Q)—seisure of 
- cows found straying on the road under S:60 and proscution of owner under 
S.71; cl.9—Presence of owner at the tune of seizure tf necessary to constititte 
the offence—Redemption of the cattle by payment of pound fee—If an. 
answer to the charge and ground for acquittal. 


To bring a case under S.71, cl (9) of the Madras City Police Act, it is 
not necessary that the owner of the cattle should be present at the time of the 
seizure of the cattle. The redemption of the cattle by payment of the pound 
fee is no answer to the charge under cl. 9of S.71 of the Madras City Police 
Act and an acquittal on these grounds in unsustainable. 


C. D. Venkataraman for the Crown Prosecutor for the Crown (Appel- 
lants). 


Respondent not represented, 

K.S. fotos 

King J. l C. M. S. A. No. 94 of 1938 
16th January, 1940. 

Limitation Act (IX of 1908), Art. 182 (5)~Execution petition by assignee 
of mortgage decree under unregistered deed—If in accordance with law, to 
save hmitation 


A person who claimed to be the assignee: of the mortgage decree under 
an unregistered assignment deed applied for execution in 1934. The said 
application was dismissed for non-payment of batta. 

He again applied in 1936 for execution after obtaining a fresh assign- 
ment deed duly registered and claimed that his application of 1934 saved 
limitation as an application in accordance with law. 


Held, that the application of 1936 was rightly dismissed as barred by time 
as the unregistered document conferred no rights on the applicant and his 
mere assertion as transferee under O. 21. R. 16 would not give him a right to 
apply in 1934. 

LLR. 37 Bom. 42; 6 M.L.J. 31; 47 Mad. 641, Distinguished. 

S. Jagadisa Atyar, for Appellant. 

T. E. Ramabhadrachariar, for Respondent. 

K.S. 
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The Chief Justice and Krishnaswami S. A. No. 595 of 1936. 
Aiyangar, J. 
27th November, 1939. 

Hindu Law—Inheritance—Brother's son's daughter—If entitled to inherit. 

A brothers son’s daughter is only four degrees removed from the 
common ancestor being less than seven degrees in ascent and descent from 
the last male owner and the test of mutuality also is satisfied. Female 
bandhus are not disqualified by reason of their sex only. 

8 M.H.C.R. 88, relied on. 

She is entitled to rank as heir under Hindu Law. 

G. Lakshmanna and G. Chandrasekhara Sastri for Appellant, 

B. Jagannadha Das for Respondent. 

K.S. 

Stodart, J. S. A. No. 692 of 1936. 
4ih December, 1939. 

Deposit of pronote as securiiy—If transfer of pronote. 

The deposit as security of a promissory note creates a pledge of the 
promissory note and the transfer is sufficiently effected by the recitals in the 
document of pledge. 

LL.R. 38 Mad. 297, followed. 

V.S. Narasimhachar for Appellant. 

A, Gopalacharlu for Respondent. 

KS, aemm 


Burn, Offg. C, J. and Krishnaswamt L. P. A. No. 13 of 1939, 
Aiyangar, J. A | i 
2nd January, 1940. 
Madras Couri of Wards Act (I of 1902), S. 49—Notice as condition 
precedent to institution of suit against Court of Wards—Proper form. 


A notice to the Court of Wards who were in management of an estate 
was issued on behalf of the deities and it was contended that the notice was 
invalid as it did not contain a proper description of the intending plaintiff, 
In the notice in question the names of the temples were mentioned as also the 
village in which they are situate. 





Held, it is sufficient compliance with S. 49 even on a strict construction. 
Although the names of the managers are mentioned as the plaintiffs and 
although they have been described in the plaint as trustees, in the eye of law, 
they are merely the managers, the deities themselves being the true plaintiffs 
in fact. i 

S, V. Venugopalachari for Appellant. 

M, E, Rajago palachari for Respondent. 

K.S, z 
Pandrang Row and Horwili, JJ. A. A. O. Nos. 303 and 304 of 1938, 

4th January, 1940. . 

Civil Procedure Code (F of 1908), O. 21, 7.90-—“Person whose interests 
are affected by the- sale”—Sale of property of person since adjudged insolvent 
Insolvent if person affected by sale. 

The words “whose interests are affected by the sale must He construed i in 
their ordinary sense and it is too much to say that merely because a person is 


NERC 
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adjudicated insolvent his interests are not adversely affected by the sale of 
property that belonged to him before adjudication. 
Case-law reviewed. 
65 M.L.J. 719 (F.B.), followed. 
Such a person is entitled to present an application to set aside the sale. 


S. Thiagaraja Aivar for Appellant. 
V.C.Viraraghavachari for Respondent. 


K. S. ; 
Horwill, J. S. A. No. 1027 of-1936. 
5th January, 1940. i 


Malabar Law—Trespasser—if entitled to retain possession of the land 
trespassed on until the true owner pays for improvements effected. 





It is of course true that Malabar law permits a person to claim compensa- 
tion for improvements effected by him when he was in possession of the land 
bona fide believing that he was entitled toit. But if a person deliberately 
enters upon another’s land and thereby excludes possession by the true owner, 
it is unreasonable that he should be entitled to any compensation for 
improvements, 

I.L.R. 38 Mad. 710, explained and not followed. 


K. Kuttikrishna Menon for Appellant. 
O. T. G. Nambiar for Respondent. 


KiS: 


King, J. i A, A. O. No. 337 of 1938. 
Sth, January, 1940. 


Civil Procedure Code (V of 1908), O.7, 17.10 and O. 41, r. 33 and §. 107 — 
Suit over-valued and filed in Court of higher pecuniary jurisdiction—Powers 
of appellate Court to return plaint for presentation to proper Court—Suits 
Valuation Act, S.11—Appellate Court's power to take cognisance of objection 
to jurisdiction of trial Courts. 

The appellate Court has power to pass any order which the Court of 
first instance ought to have passed The appellate Court’s powers are not 
restricted by the mere fact that ıt is one party rather than another which has 
originally invoked its jurisdiction by filing the appeal. Even ina plaintiff’s 
appeal, the appellate Court can return the plaint to be presented to the-proper 
Court. 


S. 11 of Suits Valuation Act permits the appellate Court to take cogniz- 
ance of an objection to the jurisdiction of the lower Court in certain circum- 
stances, viz,, (1) that an objection had already been taken in the Court of 
first instance, and (2) the appellate Court is satisfied that the suit or appeal 
was over-valued or under-valued, and (3) that the over-valuation or under- 
valuation has prejudicially affected the disposal of the suit or appeal on its 
merits. | 

D. Narasaraju for Appellant 

K. Kameswara Rao for Respondent. 


K.S. . 
Abdur Rahman, J. C. R. P. No. 1216 6f 1938. 
llth January, 1940 ik: 


Practice—-Framing issues—Issues proposed by parties—Recording as 
matter of course—Propriety—Duty of Court. 
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‘There is absolutely no warrant for the procedure whieh. appears to -be 
prevailing in this Presidency that the issues are proposed by the parties.and, 
recorded invariably as a matter of course. Itis the duty of Courts to frame 
issues after reading the pleadings and after such examination of the parties 
as may appear necessary. [Vide O. 14, r. 1 (5), Civil Procedure Code]: ; ‘Not 
to say of the examination of the parties before the issues are- frimed—a 
thing which although common in other provinces is wholly unknown-in- this— 
the Courts do not think it as part of their duties to read the plaintsiand 
written statements in which issues are to be framed. This is entirely wrong 
and the sooner the practice of the issues being proposed by the parties is 
abandoned, -the better for all concerned. It is the duty of the Courts to go 
through the pleadings themselves and then frame issues. They should also 
as far as possible, examine the parties before the issues are struck and: 
particularly when they find the pleas to be vague or GE nak Kh x 

K. Bhimasankaram for Petitioners. 5 

Respondents not represented, 

K. S. —— 


King, J. A. A. O. No. 485 of 1938. 
12th January, 1940. se 


Partnership sint —Fimal decree overlooking need for decision on question 
of liabslity of partners inter se--Sutt tf can be deemed to be pending and, 
defective decree if can be amended under 5. 151 or 152, Civil Procedure 
Code—Proper remedy. 

Atthe time when the final decree was passed in a suit for dissolution of 
partnership the Court overlooked entirely the need for a decision, though an 
issue had been framed, on the question of the liability of the defendants 
inter se. Inanapplication for amendment of the decree under S, 151 or 152, 


Held, Ss. 151 and 152 do not apply to the case. When a defective decree 
has been passed, even though it fails to provide a final adjudication on points 
at issue between the parties the suit cannot be held to be pending and no . 
remedy can be granted to any of the parties on the assumption that the suit 
is still pending. The only remedy is by way of an application for review. 

K. Y. Adiga and K. P. Adiga for Appellant. 

A. Narayana Pai for Respondent. 

K. S. a ` pee 

Lakshmana Rao, J. l C, R. P. No. 432 of 1938, 
12th January, 1940. 

Civil Procedure Cade (V of 1908), Ss. 63 and 73—The two sections aial 
be read together—Right to rateable distribution, 

“The assets were received after attachment of the property and Ss. 63 and 
73 of the Code of Civil Procedure have to be read together and the person 
attaching would be entitled to rateable distribution. 

1935 M.W.N. 1046 and I.L.R. 59 Mad. 1028, followed. 

K.V. Ramachandra Aivar for Petitioner. 

Respondent not represented. 

K.S. mm We 
Burn, Offg.C. J. and Krishnaswami ` Appeal No. 100 of 1937, 

Aiyangar, J. 
16th January, 1940. ~ 

Limitation Act (IX of 1908), Art. 23 Suit for damages T alan 

brosecution—Starting point of limitation. 





- 
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In a suit for, damages for malicious prosecution the proper point of time 
for’ starting of limitation of one year is the date of disposal of the revision 
petition discharging the plaintiff and not from the date of the order of 
discharge by the Sub-Divisional Magistrate. 

< (1938) 1 M.L.J. 344=1.L.R. 1938 Mad. 675 (F.B.), Kol awet 
KA -D. ‘Suryaprakasa Rao for Appellant. 

aT. Suryanarayana for Respondent. 
K. 9. 


Wadsworth and Patanjali Sastri, JJ. A. S. No 269 of 1936. 
17ih January, 1940, i 


_ Practice—Joinder of causes of action —Suit by executors for partition of 
properties left under the will—Prayer for partition of other joint family 
property —Joinder if proper—Incompetency on account of adverse interest of 
next friend of minor—If involves dismissal of sust, 

One Gdied leaving a will by which he directed two executore M. Vy and 
another to partition his half-share of the estate and deliver it to his sons’ sons 
and directed his son to be the managing executor under the direction of the 
other two executors. M. V. sued for partition and possession on behalf of 
all the executors making all of them parties. He also joined in that suit a 
prayer for partition and possession of the joint family properties, Uis, 
the other half on behalf of the minor grandson then living. 

Held, that the joinder of the two causes of action was improper and 
plaintiff should be put to his election. 


Held also, that the incompetency of the next friend on the ground of 
adverse interest will not involve the dismissal of the suit. 


1 L.W. 875, distinguished. 

Held also, that the fact that the co-executors were not consulted 
especially having regard to their attitude will not involve the dismissal of the 
suit which was to enforce a duty cast by the will itself on them. 

I.L.R. 26 Mad. 461 and ILL.R. 34 Mad. 405, referred to and considered. 

S. T. Srinivasagopalachariar for Appellant. 

K. Rajah Aiyar and T.B, Ramabhadrachariar for Respondents. 

K.S, 
Pandrang Row and Horwill, JJ. Reference No, 8 of 1939, 
' 18th January, 1940. 

Criminal Law-—Procedtre—Prosecution formally admitting thai case 
against accused not established—Judge also summing up for acquitial— 

Unanimous verdict of “guilty” by jury—Verdict to be set asde as perverse. 

The accused was charged with the theftin the alternative of receipt or 
detention of stolen property namely, a bull knowing it to be stolen. After the 

evidence thé prosecution in the address told the jury that the case had not 
been established and invited the jury to return the verdict of “not guilty.” 
The Judge also summed up for acquittal. But the jury returned the 
unanimous verdict of guilty, 

Held, the facts show that the jury must have acted in a perverse manner 

sand the verdict cannot be said to be a reasonable one. The verdict must be 
set aside and the accused acquitted. 
The Public Prosecutor (P. L, Ethiras) for the Crown. 
' K, S, 
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Patanjali Sastri, J: C. R. P. No. 1636 of 1938. 
19th J anuary, 1940. 


Madras Agriculturtsts Relief Act (IV of 1938)—Morigage decree debt 
due by Hindu joint family—Application for scaling down by one member— 
Relief under Act if restricted to hts share—Relief if restricted only to agricul- 
tural land included in mortgage. 


Where one member of a joint Hindu family sought to havea debt due 
by the joint family scaled down, 

Held, any member of a joint family can apply to have the decree debt of 
the family scaled down and it is the debt of the family as a whole that is to 
be scaled down, if the family is proved to be an agriculturist within the 
meaning of Act IV of 1938. The benefit under the Act is not to be 
restricted to the member of the family who makes the application. The 
entire scheme of the act has reference to the character of the debtor and not 
to the character of the property comprised ina security for the debt. So 
where there is a mortgage comprising of agricultural land and other pro- 
perties, the scaling down cannot be restricted only to agricultural land 
comprised in the mortgage. 


A.C. Sampath Ayyangar and S. Krishnamachariar for Petitioner. 
T. S. Anantaraman for Respondent. 
K: S, 





Gentle, J. O. M. S. No, 8of 1939. 
23rd January, 1940. 

Divorce—Pregnancy of wife—Evidence by husband as to non-access—Rule 
in Russel v. Russel—Jf applicable—European British Subject abandoning in- 
tention of returning io England—Domicile of residence—Indian Divorce Act 
applicable. 

The rule in Russel v. Russel does not apply to petitions filed under the 
Indian Divorce Act—1931 M.W.N. 1278 purely based on provisions of 
Evidence Act followed. l 

Where the petitioner the husband gives up the intention of returning to 
his place of birth the domicile of origin is abandoned and the domicile of resi- 
dence is acquired. The Indian Divorce Act, 1869, will apply to the case and the 
decision in Russel v. Russel does not apply. : : 

Antony Lobo and A. Viswanathan for Petitiocer. 

Respondents not represented. 

K. S. AN a 

The Chief Justice and Krishnaswami Cri. M. P. No. 1361 of 1939 
Atyangar, J. 
23rd January, 1940. | 

Contempt—Newspaper publishing article commenting on legal proceedings 
during their pendency—False defence of want of knowledge of pendency of 
proceedings—trross contempt. es. 

When comments are published with full knowledge that legal proceedings 
were pending, it amounts to gross contempt of Court. The person in contempt 
published no statement by way of apology and put forward a false defence 
that he was notaware of the pendency of the proceedings. ce 

Held, the Court cannot allow comments to be made on cases pending 
before it or before the Subordinate Courts of the province and convicted the 
first respondent to simple imprisonment for one month, 


~ 
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P. Somasundaram and G. Balaparameswars Rao for Petitioner. 
__ V. Viyanna for Ist Respondent. 
N. Bapiraju for 2nd Respondent. 


The Advocate-General (Sir A. Krishnaswami Atyar) for the Crown. 
K.S. 


Lakshmana Rao, J. | Cri. R.C. No, 22 of 1940 and 
25th January, 1940. Cri. R, P. No. 19 of 1940. 


Criminal Procedure Code (V of 1898), Ss. 130 and 133 (1)—~Order on 
respondent to remove a de.ty and chapram eft ma public street—Jury finding 
thai chapram should be allowed to be taken in procession—Order to take 
chapram and, detty without paraphernalia of a regular procession—Sustain- 
ability, 


The Sub-Divisional Magistrate passed a conditional order under S. 133 (1) 
of Criminal Procedure Code, directing the respondent to remove a deity and 
chapram left in a public street and the order was made absolute as the 
respondent refused to receive the notice and failed to appear. The respon- 
dent then applied for the appointment of ajury denying the alleged refusal 
of notice by him and a jury was appointed, The jury found that the chapram 
should be allowed to be taken in procession tlrrough a particular street, but 
their view was not accepted by the Sub-Divisional Magistrate. Further 
proceedings under Chapter X had therefore to be dropped as required by 
S. 130 (2), Criminal Procedure Code. But the Sub-Divisional Magistrate 
ordered that the chapram and deity should be allowed to be taken along the 
particular street without the paraphernalia of a regular procession with the 
required number of persons to drag the chaprasn. 





Held, the order was unsustainable and must be set aside leaving the 
local authorities to take appropriate steps for removal of the obstruction. ~ 

K.S. Jayaram Aiyar for G. Gopalaswami and E. S. Subramaniam for 
Petitioner. 

D. Israel for Respondent. 

The Public Prosecuor (V. L., Ethiras) for the Crown, 

K.S. Singan : 
Wadsworth and Patanjali Sastri, JJ. C. R. P. No. 1112 of 1939. 

30th January, 1940. f A ag a 

Madras Agriculturisis Relief Act (IV of 1938), S. 4 (h)—“Debt or 
Debis” meaning—Exemption of women creditors—If affected by existence of 
other property or other debts due by non-agriculiurtsts. a 

The section is not happily worded. Construing the language actually used 
and considering the intention of the framers of the Act the word “debt or 
debts”, in S. 4 must be regarded as a whole provided ofcourse the debt or 
debts were owed by agriculturists. Any debt owed by non-agriculturists to 
the woman plaintiff or any other property not in the shape of debt cannot be 
included, as it would deprive the woman of the benefit of the exemption. 

K. Narasimha Ayyangar and D. Ramaswami Ayyangar for Petitioner. 

T. M. Krishnaswami Ayyar and A, Balasubramania Ayyar for Res- 
pondent, 


KS: gure 


— 
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 Veukalaramena Rao, J. ae g h i Ne: 22 of-1937. 


llth January, 1940. 

Indian Contract Act (IX of 1872), S. 43—Division - of -outstandings and 
liabilities between three pariners and covenant to indemnify the other.parinérs 
for loss due to default or delay—If excludes right to contribution-under 
S.43 of Contract Act, 


Where.partners divided outstandings and liabilities into three. arei and 
each partner is made responsible. for one-third share of every liability and 
on default there was covenant for indemnity for loss due to default or delay 
- by any partner. 

Held, the clause clearly excludes the right of contribution which -will be 
‘available under S 43 of the Indian Contract Act against-the partners a 

B. Sitarama Rao for Appellant. 

K.S. Sankara Atyar and S, Ramaswams Aiyar for Respondents. $ 

K.S, 

Venkataramana Rao, J. © ° S. A, No980 of 1934. 
12th January, 1940, # 


Negotiable Instruments Aci (XXVI of 1881), S. 70—Ciiy or. village indi- 





` cated as place for payment “Presentment” how to be made—“Residence?— 


“Meaning. 


Where in a bill or note a city ora village i is indicated as the place of pay- 
ment without mentioning a particular place. therein, it would be a valid 
presentment if the note is presented in the city or village at the place of 
business of the drawer or the MAREI or at his dwelling or to him personally 
at any place therein. = 

- ALR. 1937 Lah. 259 at 263, applied. < E n 

“Residence” is a word of wide connotation and. may. mean a city, town or 
village or a particular place therein. e 

V. Subramaniam and V. Satyanarayana for Appellant 

_ V. Rangachari for Respondent, i, 

KS a « Sonia : ` 54 

Horwall, J. SS, A No: 809051936, 
12th January, 1940. ra 

Trust—Scheme prohibiting borrowing from or lending io trust fund— 
- Person lending contrary to the provision — Rights. 

"Where a clause in a scheme prohibited borrowing from or ae to the 


' trust fund on interest and plaintiff under power of attorney from trustees 


managed the trust and incurred expenses for provisions and necessaries, in a 
claim for the amount, 


Held, the plaintiff cannot be heard to say that he was enabling the trustee 
to perform his duty to the trust and therefore entitled to be compensated for 
what he has supplied. 


S 65 of the Contract Act does not apply as the plaintiff deliberately in- 
curred the expenses in express contravention of the-restriction in the scheme. 
The trustee’s promise to pay and pronotes by him on behalf of the trust 
cannot bind the trust either. As the pronote was not by the trustee for him- 
self a decree against the trustee cannot be granted; with a proper plea and 
evidence of quantum meruti the plaintiff might get such amount. 

K. Rajah Aiyar and R. Sundaralingam for Appellant. 

BS, Ramachandra Rao and K, Kameswara Rao for Respondents. : 

K.S. 

NRC 
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Wadsworth and Patanjali Sastri, JJ. Appeal No. 17 of 1937, 
15th January, 1940. 


» Hindu Law—Joint family business—Liability of coparcener taking part in 
business—N ature and extent~—Test. 


The whole question, whether a coparcener who takes part in the conduct 
of the family business is personally liable and if so on what legal basis, is 
essentially one of fact depending for its decision upon the nature and extent 
` of participation as disclosed by the evidence in the particular case. If what 
the junior member is shown to have done in relation to the business is 
nothing more than what can reasonably be attributed to his interest in the 
business as a member of the family, there will be no legitimate inference that 
he intended to undertake a greater liability as a partner in the business. If 
the part taken by such member in the management of the business goes 
beyond what can be sufficiently explained by his interest in it as an asset of 
the family, as for instance when he joins in borrowing for the purposes of 
the business, it may afford ground for the conclusion that he has become a 
partner so as to be personally answerable for al! debts incurred in the course 
of the business including those which he did not join in borrowing. No 
partnership relation’can be implied (from participation, however active in 
the conduct of the family business) in the absence of definite and unequi- 
vocal consensual acts on the part of the coparcener. 


‘. Case-law examined. 
K. S. Sankara Atyar for Appellant. 
N. G. Krishna Atyangar for Respondent. 





K.S. 
Burn, O fg. C. J. and Krishnaswami App. No. 67 of 1937 and 
, Aiyangar, J. C. R. P. No. 297 of 1937, 
16ih January, 1940. : 


Civil Procedure Code (V of 1908), Sch. HI, Pasangan 16 (=A 
tion and award—-Court's jurisdiction to pronounce judgment before expiry of 
ten days (provided for submission of application to set aside award under 
Art. 158 Limitation Act)—Consent of parties—Effect. 

oub-para. (1) of para. 16 of Sch. II, Civil Procedure Code, cannot be 
read as implying that (even where parties consent to immediate pronounce- 
ment of judgment) the Court has no jurisdiction to pronounce judgment 
until after expiry of ten days after receipt of the award. The rule lays upon 
the Court the duty of pronouncing judgment after the expiry of ten days 
prescribed by Limitation Act, Art 158, but it does not say that the Court has 
no jurisdiction to pronounce judgment earlier. 

1912 M.W.N. 1232 and 67 M.L.J. 377 distinguished as cases where there 
was no consent of parties. 


S. Venkatesa Atyangar for Appellant in App. No. 67 of 1937 ag Petiti- 
oner in C.R.P. No. 297 of 1937. 


P. C. Parthasarathy Aiyangar for Respondent in App. No. 67 of 1937, 
Respondent not represented in C.R.P. No. 297 of 1937, 
K, Si oT 
Patanjali Sastri, J. C. R. P. No. 1570 of 1938. 
19th January, 1940. - : 


Provincial Small Cause Courts Act (1X of 1887), S. 25—Court deciding 
only that it has jurisdiction to proceed with the sust—Revision if hes at that 
stage. 
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Wherein a small cause suit the Court below only held that it had juris- 
diction to proceed with the suit and posted it for trial on the merits and a 
revision petition was preferred against the order, 

Held, unlike under S. 115 of the Civil Procedure Code, S. 25 of the Pro- 
vincial Small Cause Courts Act allows a revision for the purpose of this 
Court satisfying itself that a decree or order made in any case decided, was 
according to law. It is difficult to say that there is a decree or order and 
revision cannot lie at that stage. 

LL.R.58 Mad. 771 is a case under S. 115, Civil Procedure Code, and 
is not applicable to cases under S. 25, Provincial Small Cause Courts Act. 

E. R. Krishnan for Petitioner. 

S. Annamalai for Respondent. 

K.S. —— 

Abdur Rahman, J. C. R. P. No. 481 of 1939. 
19th January, 1940. 

Madras Agriculiurists Relief Act (IV of 1938), S. 15 and rab (1)— 
Amount claimed by major tnaimdar against minor inamdar for water charges, 
land cess, etc, alleged to have been paid to Government by former—If “rent”. 

The relationship between major and minor inamdars is not that of land- 
lord and tenant and 5. 15 and r. 6 (1) of Act IV of 1938 would have no 
application. 

K. Rajah Aiyar and T .4. Ramaswami Reddiar for Petitioner. 

K. Rajasekharan for Respondent. 

K. S. 


Horwill, J. C. R. P. No. 490 of 1939. 
19th January, 1940. 

Madras Agriculturists Relief Act (IV of 1938), S.20—Duty of Couri to 
grant stay of execution. 

The Court is boundif it is satisfied that the person making the applica- 
ticn is entitled to the benefit of the Act, to stay the proceedings in order to 
give the judgment-debtor an opportunity to have the decree modified by the 
Court which passed the decree. If an application is not put in within 60 days 
or if an application under S5, 19 is dismissed, the Court can proceed with the 
execution proceedings. 

V.C. Viraraghavachari for Petitioner. 


A.C, Sampath Ayyangar and S. Krishnainachari for Respondent, 
K.S, 


` King, J. ` S. A. No, 1221 of 1936. 
23rd January, 1940. ' 

Specific Relief Act (I of 1877), S. 42—Melvaramdar—Dispossession by 
prevention from collecting rents—Suit only for declaration and injunction 
without claiming possession—If “omissions to seek further rehe” —Manda- 
tory injunction sufficient to give all the relief-~Effect. 

A village blacksmith’s right to receive the melvaram for service inam was 
refused. Ina suit for declaration and injunction, 

Held, the right of a landlord to receive rent is clearly capable of posses- 
sion and therefore of dispossession and refusal to pay the rent amounts toa 
dispossession which is final and complete, though right to collect such rent 
can be exercised only once a year. A suit for declaration and injunction 
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"without claiming possession offends Specific Relief Act, S:42; But-by/claim- 
ing the mandatory injunction which gives the only. possessionsof which 
plaintifs right is capable, the plaintiff has not in.the Janguage of S. 42, 

- Specific Relief Act, “omitted to seek for further relief”. 

K. V. Sesha Atyangar for Appellant. 
K. V. Srinivasa Atyar for Respondent. 
K. S. 


King, J. . A.A. A.O. No. 115 of 1938, 
24th January, 1940. 


Right of performing pooja in a temple for one month tn every year—If 
alienable and if can be sold in the insolvency of the poojari. 


The right of performing pooja in a temple for one month in every year is 
a religious office and is inalienable; on the insolvency of the holder of the 
right the right cannot be sold by the Official Referee. > 


LL.R. 15 Mad. 183, applied. 
V. P. Chakravartht for Appellant.’ 

S. Sitarama Atyar and S. Rajaram for Respondent. 
K.S. 


-~ The Chief Justice and O. S. A, No. 64 of 1938, 
-Krishnaswami Atyangar, J. 








24th January, 1940. 


Madras High Court Original Side Rules, O. 23-0 ficial- Rejeee= 
Powers English practice—How far applicable. 

Questions as to substantive rights-~are solely within the province ofa 
Judge and matters of detail that is, the working out of those rights either by 
taking accounts or effecting a partition or selling properties are under the 
rules functions which the Judge miy delegate to the Oficial Referee. The 
rules of practice in English Courts do not apply en bloc to the original side 
except so far as our own rules modify them. 

W.S, Krishnaswamt Naidu for Appellant. 


A. Seshacharsar for Respondent. 





K. S. 
Lakshmana Rao, J. Cri. R. C. Nos. 1002 and 1003 of 1939 and 
2nd February, 1940. Cri. R. P. Nos. 942 and 943 of 1939. 


Indian Companies Act (VII of 1913), S.277-L—Default by directors m 
maintgining requisite cosh reserue—Ordinary dwecior not knowingly and 
wilfully a party to the default—Propriely of conviction under S. 277-L, 

Where the evidence does not warrant the conclusion that an ordinary 
" director was knowingly and wilfully a party to the default to maintain the 
requisite cash reserve, a conviction of such director under > 277-L of the 
Indian Companies Act must be set aside. 

P. Govinda Menon and T K. Raman Nambissan for Petitioners, 


The Public Prosecutor (V. L. Ethiray) for the Crown. 
K.S. 
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Venkataramana Rao, J. ` yo + S.A. No, 1104 of 1938, 
` - 12th January, 1940. = -- = h i 
Transfer of Properiy Act UV of 1882), Ss. 65-A, cls. 2 (a) and 2 (0) and 
65-A—Kushikanam lease—Malabar Tenancy Act, S; 18, entitling lessee to 
right of renewal—I f lease binding on morigagor. — ~ 
Cl. 2 (a) is qualified by cl. 2 (c) and any lease which the mortgagors may 
execute in accordance with the local law or usage must not contain a covenant 
for renewal. By virtue of S18 Malabar Tenancy Act, a ‘cultivating 
kuzhikanomdar is entitled to get a renewal though there is no covenant, 
Therefore such a lease materially impairs the value of the security of the 
mortgagee and cannot bind the mortgagee under S. 65-A of the Transfer of 
Property Act. | 
M. C. Sridharan for Appellants 
O. T. G. Nambiar for Respondent. 


K.S. 
King, J. i ` C. R. P. No. 150 of 1936. 


16th January, 1940. i 

Promissory note insufficiently stamped—Suit on contract of loan—W hen 
maintainable. f : ee Re 

Even where a promissory note contained “all the terms of the contract 
come to earlier in the day” plus one additional term, the plaintiff was 
incompetent to-sue upon the contract of loan It cannot be said that the 
promissory note does not carry out all the terms of the contract come to 


earlier in the day. 

Perumal Chettiar v. Kamakshi Ammal, 1.L.R. (1938) Mad. 933 (F.B), 
followed. 

P, S. Narayanaswams Atyar for Petitioners. 

C. K. Viswanatha Atyar for Parakat Govinda Menon, A. S. Srinivasa 
Aivar and S. Seshadri for Respondent. i 


K. S. 


‘Burn, Offg. Chief Justice Appeal No. 71 of 1937, 
and Krishnaswams Atyangar, J. Na l i 
16th January, 1940. 
Power-of-atiorney—Power to discharge debts and to execute documents 
afresh if necessary—If carries with it power to agree to the payment of 
interest for the amount for which document was io be executed. 


Where a power-of-attorney conferred the power to discharge the debts 
due by the principal and to execute documents afresh if necessary, 

Held, the power carries with it a power to agree to the payment of 
interest for the amount for which the document was to be executed. 

A, Lakshmayya for Appellant. 

P. Satyanarayana Rao for Respondent. 


~ + ad ` 


pad we 











K, S. 
Burn and Lakshmana Rao, JJ. Cri. R. C. No. 966 of 1939 and 
24th January, 1940. Crl. R. P. No. 913 of 1939, 


Criminal Procedure Code (V of 1898), S. 488—Imprisonment for failure 
to pay wife's maintenance ordered under S. 488 without sufficient cause— 
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Filing of'insoloency petstion by husband and obtaining.order for release under 
S. 23 (1) of Provincial Insolvency Act—If sentence of- PRESEN to: be 
cancelled, 


v . "e - 4 aa -i 5 P on 
A kaka e b 


ÀA Haband ae was , sentenced: to simple’ derisontient. for. Pakne to 
aes the order to pay his wife maintenance under S.488- withont sufficient 
cause later obtained an. order under S, 23.(1) of the Provincial Insolvency 
Act for release. He applied to the magistrate for release from imprisonment, 


wid eld, in every case itis the duty of the Magistrate to find out whether 
the person ordered to pay maintenance under S; 488 has or has not? ‘failed 
without sufficient cause to comply with the order. - Neither the protection 
order nor the adjudication order could be conclusive on this point. : The 
question is one of fact which the Magistrate has to decide himself aad the 
Magistrate’s hands are not tied down by thé-order of the Insolvency ‘Court. 
The husband is not under imprisonment in execution of d decree, of any 
Court for payment of money under S, 23 of Provincial Insolvency Act. Even 
discharge in the insolvency does not free the husband from liability to obey 


an order under S, 488, Criminal Procedure Code. Vide S. 44 (d) of the Pro- 
Vincial Ingsdlvericy Act: ° < 


La PAK = si * q~ 


Ni 


N. Rangachariar for Petitioner., : f as A 
The Public Prosecutor (V. L. Ethiroj) for the Crown, cam - 
ue K. Se Mbh ana Ta ee i vas 


e King, J. ipl oe) A. A. 0: No. 60L-of 1938. 
25th January, 1940. 0 8 oe i tat ee Cg 
S pecific pberformance—Decree peer WA ths desea ‘of suit or 
appeal. on failure by plaintiff to’ make a depostt with in. a certain time —Lf 
error apparent on the face of the record’—Review under Civil Proceduré 
Code, O. 47, rr, 1 and 2 by succeeding presiding officer. .. PETA 





| In syits, for specific performance, no such clause, as the ineyitablesdis- 
miissal of a Suit or appeal on failure to make a deposit: within, a certain time, 
can be included. Such a decree is bad as containing an “error apparent on 
the face of the record” and the Court is competent to grant an application for 


review though, the WEKE itself was passed by the predecessor of „the presid- 
ing officer. ' 


` * ar 
ki « + ` 


f a ete. OS 
I.L.R. 46 Mad. 148 and 59 M.L.J. 351, applied. Rr ear EN 

<- V,Subramanyan.for Appellant. > © yo Seaga Ot je 
y, Viyanna for Respondent., >° © 6 30u ca nt TG sarees ze) 
K.S, 7 a See ORM oa a na me = ne 

Burn and Lakshmana Rao, JJ. j Thick a ra IM A NO. 168 o 19393, 


30th January, 1940. ae 


’ Civil Procedure Code (V of 1908), D. D, r.. 13 Ex parte dere Di On, 
merits—If only remedy appeal or tf tt can be set. aside : under | 0, 9, r. 134 > : 

There is nothing in I.L.R. 41 Mad. 286 to. support;the view that the only 
remedy is an appeal when the décision is ‘on the merits’: All suits tried 


ex parte are decided on the merits and not otherwise and the defendant-may 
apply. to the Court for an order to set it aside. 


ar a 
w ary M 


” wR a - seg ee or 
| Vi Viyyanna for Appellant. oe a ede a 
Ae i ` 5 re ` D p 
“Ch. Raghava Rao for Respondent, mi 
Prae a kj NG pa NE AS A A ET, aa 
ees ae n° Pe h on b ier aaa a | Soret Ta 2 a ASE ki EE E 
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vg BMT, ett S oas I Sb sis osy cers S. A. Nog}Zl2 vf 1936. 
‘Ist February, 1940.-75 lowe pigon ma te Gein te cb slrhermere ne aa 

Madras Hereditary Village “Offices Act’ (TIT of 1895), S+21=1f bar to 
a suit for partition of inam land betiveen persans where rights to the shares 
has been already. established, . 


~ pa -e 


Where he suit ig ‘not a suit fore recovery of the se NE ofa village 
office but a suit for partition of the land between two persons whose right to 
fhe inam in equal.shares has already been established the suit is not parted by 
S. 21 of Madras Act III of 1895. 


-- M.S. Ramachandra Rao for Appellant.“ ` 


Challa Rama Kao for Se ae a O T i 
ESL ee E 
. Abdur Rahman, J. >. 23. . C, R. P, No. 1370 of 1938. 


2nd February, 1940. Se ee r 

Practtce—Trial Court—Com petence toimplead necéssary parties. 

A plaintiff impleaded certain persons who, he alleged, were merely 
tenants in the property for the possession of which he was suing. They 
pleaded that they were paying rent to another person who claimed to have 
been acting on behalf of .his brothers as well. He and his brothers were 
therefore impleaded. 

Held, the trial Court was fully competent to implead any person consi- 
dered necessary in order to enable the Court to adjudicate effectually and 
completely all questions involved in the suit. 

Ch. Raghava Rao and S. Ramachandran for Petitioner. 

W.S, Krishnaswami Natdu for Respondent, 


K.S, 


Abdur Rahman, J. C. R. P. No. 269 of 1937. 
2nd February, 1940. 


Indian Contract Act (IX of 1872), 5.25 (3)—Promise to pay portion of 
barred debt—If provides good cause of action for whole debt. 





If a person promises to pay only a portion of the debt which is barred by 
limitation he can only be sued for that portion alone and not for the whole 


debt. In the absence of an express promise topay the portion of the debt 
sued for it cannot be recovered. 


P. Govinda Menon for Petitioner. 


N., R. Sesha Atyar for Respondent, 
K.S. 


Burn and Lakshmana Rao, JJ. R. T. No. 2 of 1940. 
Sth February, 1940. 


Crimes—Confesston—If to be rejected merely because medical evidence 
is clear thai death was caused in different way, 





In a case of murder where the accused had confessed to causing death by 
strangulation with the fingers the defence suggested that the confession 
ought to be entirely rejected because the evidence of the doctor makes it 


clear that the woman might very well have been killed by strangulation with 
a piece of rope; 
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~ Held, the “mere fact that the accused in his confession has given a'wrong 
or an incomplete description of the way in which -he brought abouf ‘the 
victim’s death is not-a reason for finding the accused not guilty. 


T. R..Thyagarajan for the Accused. i ‘ D 
The Public Prosecutor (V.L. Ethiras) on behalf of the Crown. 
K.S, 


Burn and Labshmana Rao, JJ. : A. A. O. No. 7 of 1940 
' 6th February, 1940. f | 


Madras Agriculturist Relief Act (IV of 1938), S. 4 (g)—" Maintenance e” — 
IF possesses any technical meaning. 


“Maintenance” in S. 4 (g) of Madras Act IV of 1938 is not defined and 
cannot be supposed to have any technical meaning. Where a payment is 


-meant for the maintenance of a decree-holder it will come under “mainten- 
ance” in S. 4 (g) of the Act. ° 


K. V. Ramachandra Aiyar for Appellant. i 





Respondent not represented, - 
K. S. a A 


King, J. ; MY .. > S5, A. No, 915 of 1936, 

9th January, 1940. wW 

Res judicata—Finding -in prior litigation concerning another item of 

property acquired under same gift deed that property was tavazhi—-Subse- 

quent itttgation as to the other ttems—Issue as to nature of BEANO f 
barred by reg judicata. 

In an earlier suit (to which the parties in the later suit were co-defendants) 
relating to one of the items of property acquired under the same gift deed 
the decision was that the property was tavasht, 4 

Heid, the finding was-res judicata in a later suit as to the nature of the 
properties. acquired. under the gift and even though the prior decision 4 
erroneous in law, it is res judicata not only regarding the actual item involve 
in the prior litigation but also to the other items of property. 

(1937) 1 M.L.J. at 233, distinguished. 

K., Kutttkrishna Menon for Appellant. 


O. T. G. Nambiar for Respondent. l i i j 
K. S. = Sy wane 5 2 
Bira ani Lakihmand Rad. 77. C. M. A. No. 460 of 1938, 


6th February, 1940. 
Civil Procedure Code (V of 1908), 0.9, r. 13—-A pplication under pending 
trial—Intertm order on applicant to deposit costs of suit or furnish security 
for decree amount—Power to make. mg E 


Pending trial of an application under O. 9, r. 13 of the Civil Procedure 
Code, the Subordinate Judge had no power to order that the applicant should 
deposit the costs of the suit or furnish security for the decree amount. If he 
had dealt with the application on its merits and Had decided to grant it merely 
prescribing conditions under O, 9, r. 13 no appeal would have been éhtértained. 
The Judge could not dismiss the application for not furnishing, security. 

T. L. Venkatarama Aiyar for Appellant. 


G. N. Chart for Respondent. i 


K. S. meme 
[F. B.] 
The Chief Justice, King and Krishnaswami - O. P. No. 255 of 1938 
Aryangar, JJ. ‘ r 
6th February, 1940. 


Income-tax Act (XI of 1922), S. 4 (2)-—Money from outside ET 
India—Investmeni in Mysore bonds—Assessment on the face value of bonds— 
Whether income coming within the meaning of “receipt of income usthin 
British India,” 

A merchant out of profits earned at Saigon, sent Rs. 69,000 to Mysore 
and bought Mysore Government bonds of the value of Rs. 60,000. They were 
later deposited with the Imperial Bank of India, Madras for safe custody. 
On their security Rs. 30,000 was borrowed on overdraft account and lands 
were purchased. The merchant was assessed income-tax on Rs. 60,000 the 
face value of the bonds, as income ‘brought’ into British India. “eG 


Held, that as the ‘income’ was capitalised when the bonds were purcHased 
at Mysore and they were not brought to India to be converted and used as 
income, there was no receipt of igcgme within the meaning of Srft (2) of 
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the Income-tax Act and the merchant was not liable to be assessed in respect 
of the face value of the bonds. 


(1940) 1 M.L.J. 137 (P. C.) and 5 Tax Cases 502, followed. 

K. Bhashyam Aiyangar and T. R. Srinivasan for the Assessee. 
K. V. Sesha Aiyangar for The Income-tax Commissioner, - 
KC. 


Burn and Lakshmana Rao, JJ. _ A. A. O. No. 588 of 1938. 
7th February, 1940. dhah. 


Madras Agriculturists’ Retief Act (IV of 1938), S. 19—Appealability— 
Orders passed before new rules when execution petition pending—If come 
under Civil Procedure Code, S. 47, 

In an appeal before the coming into force of the new rules, 

Held, orders under S. 19 of Madras Act IV of 1938 cannot be deemed to 
be orders under S. 47, Civil Procedure Code, even when execution petitions 
are pending. The application under S. 19 has to be made to the Court which 
passed the decree and it is not a matter relating to the execution of the decree 
in any sense. If decree is scaled down an appeal will lie from the new decree, 
but if the application is dismissed no appeal can lie. = 

Observation in (1939) 2 M.L.J. 853 held to be obiter dreti and. not 
followed. | l - 4 

` (1939) 2 M.L.J. 10%, referred to, l l l 

R. S. Srinivasacharya and K. V. Rajagopalan for Appellant. ee ES 

S. Ramaswami Aiyar for Respondent. 


K.S. | 


Pandrang Row and Horwill, JJ. . A. S. No. 7 of 1937. 
bih February, 1940. : 

Transfer of Property Act (IV of 1882), S. 18—Dedication of lands for 
private charity—Public to be benefited by the private Rooney nea 
valid—Part of trust pooja at tomb--If bad for perpetusty. 

One ‘M’, a Roman Catholic Christian, executed an agreement dids he 
relinquished his interests in his properties in favour of his sons and directed 
them to pay off his debts. He set apart 47 acres of Nanja and Punja lands for a 
charity called ‘Chinnayya Odayar Samathi Charity’ for defraying the expenses 
of Pooja, etc., at the tomb of his father Chinnayya Odayar and of feeding 
pilgrims during the annual festival at Velanganni and for supplying oil to 
1,000 persons during that time. A creditor of ‘M’ attached the charity proper- 
ties and M’s claim was-allowed and the creditor sued for a declaration that 
the charity was an illusory one and otherwise invalid. The lower Court 
upheld the charity, though it was of the view that part of the dedication, 
namely, for Pooja at the tomb of Chinnayya Odayar was bad for perpetuity. 

_ Held, that the entire trust was valid. A private charity for the benefit of. 
the public can be created and it will be saved by S. 18 of the Transfer of 
Property Act. 

LL.R. 15 Mad. 424 may not be good law after (1919) A.C. 815, 

(1937) 1 M.L.J. 166 (P. C), followed. 

V. Ramaswami Aiyar for Appellants. a 

K. PANEN Aiyangar and T. R., aan for Respondent. ` - 
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Burn and Lakshmana Rao, JJ. ` R. T. No, 177 of 1939. 
13th February, 1940. ii 


Criminal trial —Fasylure to examine other persons who were present—I f 
ground for discrediting. clear evidence of eyewitnesses, 


It was suggested that other witnesses who were present siete to. have 
been examined though other eye witnesses had given evidence, 


Heid, the evidence of the eye-witnesses who were present cannot ‘be 
discredited merely because other persons who were present, did not give 
evidence. e 


V.T. Rangaswami Aiyangar and K. S. Sankara Atyar for Appellants. 
The Public Prosecutor (V. L., Ethiray) for the Crown. 


| 


King, J. C. R. P. Nos. 1208 of 1938 and 57 of 1939. 
14th February, 1940. i 


Civil Procedure Code (V of 1908), O.21,r.92 (1) and O. 43, r. 1 (g)~ 
Order refusing to enteriain an application to set aside a sale because apphcant 
failed to make a deposit—Appealabilhiy under O. 43, r. 1 (g). 


On the language both of O.21, r.92 (1) and of O, 43, r. 1 (g) there is a 
right of appeal from an order refusing to entertain an application (under 
O. 21, r. 90, Civil Procedure Code, to have a sale set aside) because the appli- 
cant failed to make a deposit. 


LL.R. 1939 Mad. 340, relied cn. 


P, Govinda Menon for Petitioner. 
K.P. Raman Menon for Respondent. 


K.. &. 


King, J. - A, A. O.No. 123 of 1939, 
15th February, 1940. 

Indian Oaths Act (X of 1873), S. li~#vidence given on special oath— 
Whether conclusive for all purposes or only in proceedings in which such 
evidence was given —Civil Procedure Code—O. 21, rr. 100 and 103— Order in 
claim proceedings—if res judicata tn sutt under r 103. 


In an application under O. 21, r. 100, Civil Procedure Code, to redeliver 
to the applicant a portion of the house to which he claimed title, against the 
decree-holder who had obtained possession in execution, the applicant who 
was challenged to swear on oath that the suit property belonged to him 
accepted the challenge and the property was delivered. In a subsequent suit 
under,O. 21, r. 103, Civil Procedure Code, 


Held, the only proper method of interpreting S.11 is to interpret it in 
conjunction with Ss. 8 and 9 and its primary meaning must be that the 
evidence given in any proceeding in which a challenge has been made and an 
oath has been taken shall be in that proceeding conclusive proof of the matter 
stated. It cannot automatically be evidence at all except in the proceeding in 
which it is actually being received. If there is a subsequent proceeding, then 
until that statement made on oath is brought into that subsequent proceeding 
it cannot even be considered. 


Unless it is clearly present to the minds of the parties that the evidence 
which is going to be given in the claim petition is in no manner to be 
challenged in or by a subsequent suit an oath in those claim proceedings must 
relate to the claim proceedings themselves and to them alone, 
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The doctrine of res judicata cannot apply because the order on claim 
petition is specifically made subject by provisions of Civil. Procedure Code 
itself to the result of a suit underr, 103. 

K.V Ramachandra Atyar for Appellant. 


K Bhashyam Aiyangar and T. R. Srinivasan for Respondent. 


K.S. ene 
Lakshmana Rao, J. Cri. R. C. No. 1100 of 1939 
15ih February, 1940, (Cri R. P. No. 1035 of 1939). 


Criminal trial—Marking of irrelevant document in evidence—If ground 
for ordering retrial, 

The marking of an irrelevant document in evidence is not a ground for 
ordering a retrial. 

V. T. Rangaswami Asyangar and K. Kalyanasundaram Atyar for 
Petitioner. 

The Public Prosecutor (V. L. Ethiray) for the Crown. 

K.S. 


The Chief Justice and C. M. P. No. 539 of 1939. 
Krishnaswami Atyangar, J. 


20th February, 1940, 
Madras Debt Conciliation Act (XI of 1936)~—If Debt Conciliation Board 
has power to scale down debts under Madras Agriculturisis’ Relief Act. 
The Board is merely concerned with the settlement of the debts in 
_ accordance with the Madras Debt Conciliation Act. Scaling down of debts 
under Madras Act IV of 19 ‘8 is for the Courts and not fora Debt Conciliation 
Board. The Board has no power to scale down debts. 
(1939) 2 M. L. J. 789, followed. : 
T.S. Narasinga Rao for Petitioner. 
N. Appu Rao for Respondent. 
K. 5. NENGNA 
"King and Lakshmana Rao, JJ. C, C. C. A. No. 28 of 1939, 
2ist February, 1940 
Hindu Law—Husband and wife—Receipt of separate maintenance by 


wsfe—If "judicial separation” from husband—Effect on right to deceused 
husband's Government Provident Fund amount. 





A Government servantin respect of his Provident Fund amount had 
nominated his concubine excluding his wife on the ground that she was 
judicially separated from him as she wasin receipt of separate maintenance. 
On his death the widow filed a suit for a declaration that the nomination of 
the concubine was invalid and that she alone was entitled to the amount. 

Held, the widow was entitled to the amount and it could not be implied 
that she was judicially separated from her husband. 

A. V. Viswanatha Sastri and S. Aimudachari for Appellant. 

A. Subramanyam and C. Vedagirirama Sastrs for Respondent. 

K.S. 


` Lakshmana Rao, J. Cri. R. C. No. 998 of 1939. 
21st February, 1940. Taken up No. 10 of 1939. 

Criminal Procedure Code (V of 1898), S.182—Complainant cheated and 
parting with money at Trichinopoly—If case can be tried by Sub-divistonal 
Magistrate, Trichtnopoly. 
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Where the complainant was cheated and parted with the money at 
Trichinopoly the case can be tried by the Sub divisional Magistrate of 
~ Trichinopoly. 

The Public Prosecutor (V. L. Ethiray) for the Crown. 
Accused not represented. 


K.S. aaa í 
Lakshmana Rao, J. Cri. R. C. No. 158 of 1940. 
22nd February, 1940. Cri. R. P. No. 150-0f 1940. 


Madras Prohibstion Act (X of 1937), S.4 (1) (a)—Offence under— 
Ignorance of accused—If excuse. 

The ignorance of the accused of the introduction of prohibition in the 
district is no excuse for an offence under the Madras Prohibition Act 
(X of 1937), S 4 (1) (a). 

A. Nagarajan and A. Viswanathan for Petitioner. 

The Public Prosecutor (V. L. Ethiraz) for the Crown. 





K.S. 
Lakshmana Rao, J. Cri R C. No. 1051 of 1939. 
22nd February, 1940. Cr] R.P No 987 of 1939. 


Madras Local Boards Act (XIV of 1920), S. 164 (2)—Requisition order 
for land— Prosecution for failure to comply with—Board, tf to establish tts 
title to the land—Duty of Magistrate to decide lagality of requisition. 

The accused was prosecuted for failure to comply with a requisition 
under S, 164 (2) of the Madras Local Boards Act and he was acquiited on 
the ground that the Local Board should establish its title and possession of 
the land in the Civil Court before invoking the provisions of the Madras 
Local Boards Act. 

Held, the acquittal was erroneous and it is incumbent on the Magistrate 
to decide the legality or otherwise of the requisition. 

M. Raghupathy Reddy for Petitioner, 

C. R. Krishna Rao for Respondent. 

The Public Prosecutor (V L. Ethirays) for the Crown. 





K.S. 
s Lakshmana Rao, J. Cri R. C. No, 940 of 1939. 
22nd February, 1940. Crl. R. P. No. 888 of 1939. 


Madras Local Boards Act (XIV of 1920), S 159(1)—Encroachment m 
public street—Claim of Panchayat Board to alieged encroachment—Question 
—If of a civil or criminal nature. — 

The accused was prosecuted for failure to remove an encroachment ina 
public street and was acquitted on the ground that “the question of establish- 
ing the Panchayat Board's title or claim to the alleged encroachment is purely 
of a civil nature. On revision, 

Held, the acquittal was erroneous and the Magistrate has to decide the 
legality or otherwise of the notice under S. 159(1) of the Madras Local 
Boards Act. 

B Jagannadha Das for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

Respondent not represented. 

K.S., meneen 

Lakshmona Rao, J. Cri. R. C. No. 1094 of 1939. 
22nd February, 1940. 

Indian Penal Code (XLV of 1860), S. 193—Allegation in plaint false— 
Offence under S. 193 —Necessity for complamt by Couri—If can be evaded by 
party filing a complaint of defamation. 
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A complaint was founded on an allegation in a plaint in a suit for parti- 
tion and recovery of the share of the vendor of the accused in the family 
properties, l : 

Held, if the allegation was false the offence would- be one under S. 193, 
Indian Penal Code. A comslaint by the Court is necessary fora prosecution 
for an offence under 5. 193, Indian Penal Code, and the parties cannot be 
permitted to evade that provision of law by filing a complaint of defamation. 

A. Bhujanga Rao for Petitioner. 

A. Gopalacharly for Respondent. 

The Public Prosecutor (V.L Ethtvaf) for the Crown. 

K. S. 





[F. B.] 
The Chief Justice, King and Krishnaswami O. P. No. 220 of 1937, 
Aryangar, JJ. 
23rd February, 1940. 

Indian Income-idx Act (XI of 1922), S. 4 (2)—Foreign income— 
Remitiance from borrowing under overdraft—W hether remittance of capital 
or income —Avatiabiltty of sufficient foreign income in the year—Effect. 

Woere there was income available in Saigon during the accounting year 
the re nittance to British India must be deemed to be a remittance of income 
and the continued existence of an overdraft did not prevent the inference 
that the remittance was one of income. 

T. R. Venkatarama Sastrsar with M. Subbaroya Aiyar for Assessee. 


K V.Sesha Avyangar for the Commissioner of Income-tax. 
K. S. 


Lakshmana Rao, J. Cr. R. C No. 652 of 1939 and 

23rd February, 1940, Cr. R. P. No. 610 of 1939, 

Indian Penal Code (XLV of 1860), S. 504—Saying during discussion 
“shameless fellow, I will shoe you'—If offence under S. 504. 

When the petitioner, a Bill Collector, went to the complainant-for collec- 
tion, the complainant stated that he would pay in a week and during the 
discussion that followed the petitioner shouted “shameless fellow. I will 
shoe you.” : . 

Held, this did not amount to an offence under S. 504, Indian Penal Code, 

V.T. Rangaswami Atyangar for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

Respondent not represented. 

KES. ——— 
[F.B.] 
The Chief Justice, King and C. R. P, No. 729 of 1938. 
Krishnaswami Atyangar, JJ. 

23rd February, 1940. 

Land dcquisstion Act (I of 1894), S. 3 (d)—Decision of Subordinate 
Judge appointed under -Appealability under Civil Procedure Code. 

The decision of the Subordinate Judge as a judicial officer appointed by 
the local Government under S. 3 (d) of the Land Acquisition Act to perform 
the functions of the Land Acquisition Courtis a decree and is appealable 
under the Civil Procedure Code in the ordinary way. 


43 M L.J. 78: L.R. 49 L.A. 129: LL.R. 45 Mad. 320 (P.C) and A.I.R. 1939 
“All. 460, relied on. i 


66 M.L.J. 43: LL.R. 5? Mad. 271 (F.B), discussed. m _ 

K. Narasimha Atyangar and D. Ramaswami Aiyangar for Petitioner. 

T.M. Krishnaswami Aiyar and A, Balassubramania Aiyar for Respondent. 
K. S. l l 
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King, J. Appeal No. 98 of 1938. 
25th January, 1940. 4 


Costs—Suit on morigage—False defence by puisne mortgagee of tender 
and refusal by morigagee—If justifies order for costs agatnst putsne mori- 
gagee personally—Principles for awarding costs personally against persons 
other than morigagor. 

Inasuiton a mortgage the puisne mortgagees raised a defence that 
there was a tender by them and refusal. This was found against and in the 
mortgage decree because of the false contention of tender the puisne mort- 
gagees were made personally liable for plaintiff's costs. On appeal 

Held: Though the Court hasa discretion to order costs to be paid by 
persons other than the mortgagors ‘themselves the discretion must be exerci- 
sed judicially. Buta person who is not himself a mortgagor should be made 
liable only for those costs which his own conduct has definitely necessitated. 


D. Ramaswamt Ayyangar for Appellants. 
V.N. Venkatavaraduchariar for Respondents. 
K.S. 





King, J. C. M.A. No. 275 of 1938. 
15th February, 1940. 


Deed—Construction of—'Hetr’, meaning of—Partilion of joint family— 
Provision as to succession in the event of circumstances happening. 


Four brothers divided themselves from their two step-brothers. In the 
partition deed, it was provided that if any of the brothers died without 
issues (santhathi), the heirs (varsugal) of the other-brothers must get his 
properties. One of the brothers died without issues leaving two other 
brothers and a son of another brother who died previously." The son of the 
predeceased brother claimed the. properties to the exclusion-of the sohs of 
the other two living brothers on the ground that there could‘be no heir to 
living persons and he alone answered the description “heir” of the other 
brothers, The lower Court held that the word “heir” need not necessarily 
mean ‘heir’ to deceased person and that in the deed in question it was used i in 
a technical sense. 


Held, the construction of the lower Court was correct. 
M. S. Venkatarama Aiyar for Appellant. 
K.V. Ramachandra Aiyar and T. R. Srinivasan for Respondents, - 


K.C. 


The Chief Justice and A.S. No. 188 of 1937. 
Krishnaswami Atyaungar, J. 
28th February, 1940. 


Transfer of Property dct (IV of 1882), S. 53—Civil Procedure Code 
(V of 1908), O. 1, r. 8—Sale of property in fraud of creditor’s—Suit on 
behalf of credtiors—Represented by one—Conflict if any between S.53 of 
Transfer of Property Act and O, 21, r. 63 of Civil Procedure Code. 


The Ist respondent, an Association, obtained a simple money decree 
against a person (2nd respondent) for some amount on 1931. In 1934 the Ist 
respondent attached five items of properties alleged to belong to the Zad res- 
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pondent. .Consequent to the said attachment the wife of 2nd respondent the 
appellant herein, preferred a claim under O. 21, r, 58, Civil Procedure Code, 
and prayed for the raising of the attachment on the five items of, property on 
the strength of a sale-deed dated 16th September, 1932, executed in her 
favour by the second respondent. The claim was allowed. Consequently the 
present suit was filed by the Ist respondent as plaintiff for a declaration that 
the sale-deed Ex. I in the case was a nominal document or in the alternative 
was in fraud of creditors which was executed in order to defeat and delay 
creditors. The Ist respondent had previous to the institution of the suit 
obtained the permission of the Official Receiver in whom the estate of the 
2nd respondent had vested by the adjudication of the 2nd respondent as in- 
solvent. The plaint was filed on 6th April, 1936 The lower Court held that 
the sale-deed, though not a nominal document, was a fraud on creditors and 
was not a bona fide transaction and so vacated the claim order. 


Held, that as the suit fell withia S. 53, Transfer of Property 
Act, the suit should have been brought in a representative character. The Ist 


respondent ought to have obtained permission under O. 1, r, 8, Civil Proce- 
dure Code. 


The words ‘on behalf of or for the benefit of? in S.53 are taken from 
O.1, r. 8, [fa suit ina representative capacity is to be filed it can be iiki 
only under O, 1, r, 8 [See 56 M. 657 (P.C.)]. 


Before the amendment of S, 53, Transfer of Property Act there was a 
conflict in India between the various High Courts on the question whether a 
sult under S. 53 ought to be filed ina representative capacity. The Madras 
High Court held that it was not necessary to do so in a suit under O. 21, 
r. 63, 


I.L.R. 42 Mad. 143; I.L.R. 43 Mad. 760 (F.B.). 

I L.R. 34 C 999; LL.R. 16 Bom. 1; 27 B. 146, referred to. 

S. 53, Transfer of Property Act and O, 21, r. 63 are not in conflict as 
S. 53 as amended does not take away the right to sue. When the decree- 
holder sues he must sue under S, 53after getting permission under O., 1, r. 8. 
The respondent not having complied with the requirements of S. 53 the suit 
should be dismissed (See I.L.R. 12 Rang. 666; I.L.R.12 Rang. 670; A.I.R 
1936 Cal. 783.) 

M.S, Venkatarama Aiyar and K. V. Srinivasa Aiyar for Appellants. 

K. Bhashyam and V. Meenakshisundaram for Respondents. 


KC, 
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‘Venkataramana Rao and Appeal No. 21 of 1937. 
Abdur Rahman, JJ. 
Oth February, 1940, 


Hindu Law—Gifits—Powers of father over immovables—Unreasonable- 
ness of gift—Effecit—Dowry received by coparcener thrown into ‘hotch pot’ — 
Effect. 

The plaintiff, a Hindu son, filed a suit against his father for partition, 
and sought to declare that the gift of immovable property made by the 
father in favour of his daughter was void as being unreasonable and exces- 
sive and also claimed the dowry (Ratnams) given to the plaintiff at the time 
of his marriage when he was a minor as his self-acquisition, 

Held, that the gift i» toto must fail when once it was found excessive 
and beyond the reasonable powers of a Hindu father, and there was no 
authority forthe proposition that it could be reduced to a reasonable limit 
by a Court of law. 


Held, further, that kainams given in Hindu families to bridegrooms at 
the time of marriage are normally thrown into the hotchpot and rarely 
separate claims-are made and where the son after attaining majority does 
not claim this as his self-acquisition particularly at the time when disputes 
arose for partition between the parties it must be presumed that they are 
thrown into the common stock. 

V. Govindarajachari and K. Someswara Rao for Appellants. 

P. Vallabhacharyulu for Respondents 

K. S. 


Pandrang Row and Horwill, JJ. Appeal No. 328 of 1937. 
Gih February, 1940, 

Mortgage—Contract that morigagors should sell some lands to mort- 
gagee—How far discharge of mortgage—Suit on mortgage —Maintainability. 

An executory contract can amount to a discharge of a mortgage-debt, but 
there is no presumption in law that it does so. The mere recital in the plaint 
that the plaintiff had entered into a contract with the mortgagors (the defen- 
ants) that the defendants should sell their property to the mortgagee is not 
tantamount to an admission that the mortgage is no longer in existence. The 
suit on the mortgage is maintainable and adecree can be passed on the 
mortgage. 

P. Satyanarayana Rao and M. V. Nageramayya for Appellants. 

B. Sitarama Rao and N. Vasudeva Rao for Respondents. 


K5. 








[F. B.] 
The Chief Justice, King and Krishnaswami A.A. A. No. 109 of 1937 | 
Aiyangar, JJ. and C. R. P, No. 1188 of 1937, - 


7th February, 1940. 

Civil Procedure Code (V of 1908), O. 21, r. 89—Judgment-debtor 
privately assigning a mortgage to decree-holder and depositing the balance in 
Court on the re-opening day (the 30th day after sale happening to be a day on 
which Court was closed)—A pplication on that day for setting aside the salem 
If compliance with O. 21, r. 89—General Clauses. dct (X of 1897), S. 10— 
Applicabihty. - : 

. A gale in execution of a decree took place on 2nd December, 1935. On 
the 2nd January, 1936, the judgment-debtor assigned to the decree-holder a 
NRC 
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mortgage (which had been executed in their favour) in part satisfaction of 
the amount due under the decree. A small balance of Rs. 10 was due under 
the decree. Court closed for the Christmas vacation some days before 20th 
December, 1935and did not reopen until the 3rd January, 1936. On that 
date the judgment-debtor paid into Court Rs. 10 with an application for 
setting aside the sale. It was contended by the decree-holder that the full 
amount ought to have been deposited in Court within 30 days of the sale 
and non-fulfilment of this condition vitiated the application and that the 
deposit must be in cash only. 


Held, any payment or adjustment made by the judgment-debtor which 
satisfies the decree-hdlder isa payment within the meaning of O. 21, r. 89. 
Where the decree-holder was paid most of the amount due to him by assign- 
ment of a mortgageout of Court and the small balance was deposited into 
Court by the judgment-debtors when they made the application for setting 
aside the sale, it is suficient compliance with O. 21, r. 89. 


Per Krishnaswami Aiyangar, J.O, 21, r.89 of the Code does not con- 
template payment in cash.and in cash only. 


Where the 30th day after the sale (within which the amount is to be 
deposited and the application made for setting aside the sale) wasa day on 
which the Court was closed the balance of amount after adjustment by 
assignment of a mortgage can be deposited and the application made on the 
day the Court reopens. What is done by consent of parties asa substitute 
for the deposit is to be regarded as its equivalent in every respect and judged 
by the same principles as those applicable to a deposit. S. 10, General Clauses 
Act, applied and deposit on the reopening date was sufficient. 


Srimnvasaraghavan and Thyagarajan for Appellant-Petitioner, 
T. R. Srinivasa Atyangar and N.T. Raghunathan for Respondents. 
K.S. 





Burn, J. S. A. Nos. 149 and 185 of 1937. 
16th February, 1940. 


Husband and wife—Husband found noi entitled to restitution of conjugal 
rights~Right of wife to maintenance—Legal crueliy—If essential. 


It is not, necessary that the wife should prove actual cruelty in order to 
entitle her toa decree for separate maintenance. On the other hand it is 
logical that if the husband is found to be not entitled to a decree for restitu- 
tion of conjugal rights (because he had virtually abandoned her) the wife 
should be held entitled to a decree fora separate maintenance. 


71 M.L.J. 499, relied on. 


M. S. Ramachandra Rao and D. R. Krishna Rao for Appellant in S. A. 
No 149 of 1937 and Respondent in S. A. No. 185 of 1937. 


S. Parthasaratht and V. K. Ttruvenkatachari for Respondent in S. A. 
No. 149 of 1937 and Appellant in 5, A. No. 185 of 1937. 


K.S. | 
4 : Horwill, J. 5. A. No. 214 of 1937. 
21st February, 1940. 


Hindu Law—Matntenance—Husband marrying second wife and inviting 
his mother-in-law to live with him—If sufficient ground for awarding 
separate maintenance to first wife. 
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Neither a man’s marrying a second wife nor his inviting his mother-in- 
law to live with him has ever been held to bea sufficient cause for awarding 
separate maintenance to his first wife. 


P, V. Rajamannar and K. Subba Rao for Appellant. 
K. Kotiayya and S, Sitharama Aiyar for Respondents. 


K.S. 


Horwsll, J. "S.A. Nos. 261 and 262 of 1937. 
2lst February, 1940 
Survey and Boundaries Act (VIII of 1923), S 14—Sutts under by private 
persons as to boundaries—Survey officers if represent the Government and 
Government if necessary or proper parties to such suits. 


The decisions given under the Survey and Boundaries Act are by survey 
officers who, though appointed by the Government in no-sense represent them 
in their actions under the Survey and Boundaries Act. Their decisons are 
binding on the parties in the absence of a suit. The Government was not in 
the least interested in the result of the suits, for the survey officer in making 
his decisions acted not as an agent of the Government, but as a statutory 
officer specially empowered under the Act. The Government is neither a 
necessary nor a proper party to the suit and Government if impleaded is 
entitled to its costs from the plaintiff. | 


The Government Pleader (B. Sitarama Rao) for Appellant. 
K. Kameswara Rao for Respondent. 
K.S. 








King, J. A.A.A. O. Nos. 184 and 185 of 1935. 
23rd February, 1940. l 


Hindu Law—-Coparcener disqualified from claiming a share in joimt 
family property—If can sever his legal connection wuh family by tssuing a 


notice 


A notice by a person whois disquilified from claiming a share in joint 
family property is inoperative to sever his legal connection with that family. 


69 M.L.J. 410, distinguished. 
B. Jagannadha Das for Appellant. 

T. K. Srinivasa Thathachariar for Respondent. 
K. S. 





Venkataramana Rao, J. C. R. P. No. 1348 of 1939, 
23rd February, 1940, 

Practice-—-Small Cause suti—Contentions raised under Agriculturists’ 
Relief Act~—Need to give ajudgment dealing with the correctness of the 
figures in the pelstion with reasons therefor. 

Though a suit isa small cause one, where there was a contention raised 
under the Agriculturists’ Relief Act the trial judge ought to deal with it and 
give a decision as.to the correctness of the figure giving his reasons therefor. 


R. Krishnaswami Atyangar for Petitioner. 
T. P. Gopalakrishna Aiyar for Respondent. 
K. S, 
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Krishnaswami Aryangar, J, C. R. P. No. 2121 of 1°39. 
23rd February, 1940. 


Madras Agriculturists’ Relief Act (IV of 1938), Ss. 3 (4) and 15—Tree 
lar payable under the Madras Estates Land Act—If “rent” within S. 15 of 


the Madras Act (IV of 1938)—Madras Estates Land Act, S.77—Deciston of 
Collector in applications for relief under Act (IV of 1938)—If revisable by 
High Court. 


“Tree tax” is not ‘rent’ under S. 15 of the Madras Agriculturists’ Relief 
Act and a ryot in possession of trees n a holding is not entitled to relief 
under the Act in respect of tree tax. Interlocutory and other orders made 
by the Collector under S. 77 of the Estates Land Act are revisable by the 
High Court. 

I.L.R. 42 Mad. 76, followed. 

K. Bhashvam Aivangar for Petitioner. 

B. Sttarama Rao for Respondent. 

K. S, an 


Horwili, J. C. R. P. No. 218 of 1940. 
26th February, 1940. 


Village temple—Right to management—Allowing archakas to manage 
small property of the temple—If right of management of villagers lost. 

By allowing the archakas for some years to manage the small property 
of the temple, the villagers did not lose their right of management of the in- 
stitution or even its property. 


K. Umamaheswaram for Petitioner. 
K.S. 


King and Lakshmana Rao, JJ. R. T, No. 7 of 1940. 
27ih February, 1940. 

Evidence Act (I of 1872), Ss.26 and 27-—Charge of murder—-Confesston 
by third accused followed by unsuccessful search by him for a spear said io 
have been hidden by him—Subsequent production of the spear by first accused 
—Admissibility of statement of third accused under S.27, Evidence Aci and 
sufficiency to sustain a conviction, 

Three accused were charged with murder. The third accused made 
a statement to the police and in the search which followed he was unable to 
find the spear. The first accused afterwards took out and produced the 
spear. 

Held, the discovery of the spear was notin the essential sense of the 
word due to the information given by the third accused and when the 
informant has tried unsuccessfully to recover such property the effect of his 
information has become completely exhausted. The statement does not fall 
within S., 27 but within S. 26 and is inadmissible in evidence. 

P. Bast Reddi for the Accused. 

The Public Prosecutor (V. L., Ethiray) for the Crown. 


R.S: 








47 


Horwall, Ja S. A. No. 523 of 1937. 
26th February, 1940. 
Wills—Bequest to widow for her life and provision that after her death 
st should be enjoyed by daughter's sana Laka $ son predeceasing ee 
Person entitled to estate. i 


A testator left the property to his widow for her life and made provision 
that after her death it should be enjoyed by his daughter’s son. The. 
daughter’s son predeceased the widow who then mortgaged the propery and 
subsequently sold the same. r 


Held, where there is a life estate given to a person, the remainder vesta’ 
on the testator’s death ın the remainderman, unless there are very clear 
words to show that the testator had a contrary intention on the language 
used in the will. The daughter’s son had a vested remainder which passed to, 
his widow on his death. 


in 


T. L. Venkatarama Atyar for Appellant. 
A.C. Sampath: Atyangar for Respondent. 


K. S. 


Venkataramana Rao and Appeal No. 343 of 1937. 
Abdur Rahman, JJ: ' i ; l 
28th February, 1940. 


Limitation Act (IX of 1908), S. 20—Joint H indu family—Pronote by. son 
—Payment of interest and endorsement on pronote by father—I f acknowledg- 
ment by “person duly authorised in that behalf.” 





A member of a Hindu joint family cannot, simply hecause he is a 
member of that family without specific authority, pay a debt on behalf of 
the other member so as to enlarge the period of limitation. 

C. Rama Rao for Appellant. 

Y. Suryanarayana for Respondent, 


K. S5. 





Horwill, J, S.A. ‘No. 70 of gal 
29th February, 1940. 


Indian Contract Act (IX of 1872), S. 72--Person paying Wepre tax to 
Municipality upon demand ina wrong belief that he was bound to pay—If 
entitled to recover tt in Court of law. 

A person who makes a payment of tax under a misapprehension as to his. 
liability. to do so dannot recover it ina Court of law, although one would- 
expect a corporate body to refund voluntarily any amount ‘which had been 
paid to it in error. 

Ch. Raghava Rao and V. V. Sasiry for Appellant. 

V, Govindarajachari for Respondent, 


K.S, 





King, J, A.A,A. O. No. 112 of 1938, 
29th February, 1940. 

Surely bond—Undertaking liability. cre decree amount-if judgment Pie. 
failed to file an insolvency petition within one month.and properly to conduct. 
the proceedings in that insolvency petition etc, —Fatlure to apply for discharge 
within the time finally limited—E fect, 4 4 
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. According to the terms of the bond a surety undertook liability for the 
decree amount if the judgment-debtor failed to file an insolvency petition 
within one month and properly to conduct the proceedings in that insolvency 


petition. The insolvent did not apply for discharge within the time finally 
limited and as a result the adjudication was annulled. 


Held, the application for discharge was a proceeding in an insolvency 
petition, (A.I.R. 1933 Mad. 360 and C. M. S. A. No. 107 of 1929 (unreported) 
Decision of Curgenven J. followed) and the liability of the surety has arisen 
under the bond because of the failure of the insolvent to apply for his dis- 
charge. 

S. T. Srinwvasagopalachars for Appellant. 


D. Ramaswami Aiyangar, T. P. Kannabhiran and M. V. Gopalarainam 
for Respondent. 


K.S, i ——— 


Venkataramana Rao and Appeal No. 193 of 1937. 
Abdur Rahman, JJ. 
29th February, 1940, 


Hindu Law--Mother—Righi to residence—Non-existence of family 
dwelling house on the date of her husband's death-—If bars right to residence 
in house constructed with family funds on ancesiral land. 


The mother is undoubtedly a member of the joint family with her son 
and she is entitled to claim a right of residence in a house which is owned by 
the family. Where the site is ancestral and a portion of the family fund is 
spent towards the construction of the house, the house must be treated as the 
joint family house of the joint family of both the mother and the son. The 
mother is entitled to claim a right of residence which can be only defeated by 
a decree obtained against the son on a debt incurred for family necessity. 


I,L.R. 12 Mad. 260 followed. 


Absence of family dwelling at the time of her husband's death cannot 
deprive the mother of her right of residence. 


A, V. Narayanaswamst Atyar for Appellant. 
T. R, Srinivasa een for Respondent. 





K.S. 
[F. B.] 
The Chief Justice, King and Krishnaswami S. R. Nos. 32601, 32137 
Aiyangar, JJ. and 28253 of 1939. 
4th March, 1940. 


Code of Criminal Procedure (V of 1898), Ss. 195 and 476—~Criminal 
Rules of Practice, R. 37—Validity of rule—Complaint in respect of offence 
alleged to have been committed in relation to a proceeding in Court—Rent- 
sional jurisdiction of High Court—Whether Civil or Criminal. 


In respect of complaints as to offences alleged to have been committed i in 
relation to proceedings in Court, 


` Held, A Civil Court does not cease to be a Civil Court when it is consi- 
dering an application made 'to it under S. 476, Criminal Procedure Code and 
if for the purpose of that application it remains a Civil Cotirt it iust be 
governed by the provisions of the Code of Civil Procédure, ` ` ` 
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. An application for revision arising out of proceedings in a civil suit must 
be dealt with asa Civil Revision Petition and a similar application arising 
out of Criminal proceedings as a Criminal Revision Petition. 


Case-law discussed. 
31 M.L.J. 440, followed. 


N. Rajagopala Atyangar for P. S. Raghavarama Sasiri for Petitioner 
and Advocaie-General (Sir A. Krishnaswamt Aiyar) for Respondents in S. R. 
No, 32601 of 1939. 


K. S. Rajagopalachart for K. Rajah Aiyar for Petitioner and the Advo- 
cate-General (Sir A. Krishnaswami Atyar) for Respondent in S. R. No. 32137 
of 1939, 


S. Ramachandran for R. Sundaralingam for Petitioner in S. R. No. 28253 
of 1939. 


K. 5. ee 


King, J. C. M.S. A. No. 237 of 1938, 
5th March, 1940. 


Cwil Procedure Code (F of 1908),O. 21, rr. 58, 62—Attachment by simple 
money decree-holder—Claim by morigagee—Refusal to hold sale subject to 
mortgage—E ffect~Mortgage decree without impleading auctton-purchaser— 
Right to possession of mortgagee decree-holder purchaser as against the 
simple money decree-holder purchaser—O. 21, r. 97. 


A simple creditor obtained a decree against a debtor on 22nd January, 
1934 and attached the property of the judgment-debtor on 18th June, 1934. 
An alleged holder of a simple mortgage on the same property from the same 
judgment-debtor dated 13th June, 1933 intervened with a claim petition re- 
questing the Court to hold the auction sale subject to his mortgage. The 
executing Court passed the fullowing order on 7th September, 1934. “In the 
absence of a note of this alleged mortgage in the encumbrance certificate, the 
sale cannot be held subject to any such mortgage. This order will be with- 
out prejudice ‘to whatever rights petitioner may otherwise have. The peti- 
tion is dismissed. No costs”. The simple money decree-holder became the 
purchaser and got delivery of the properties on 22nd May, 1935. The mort- 
gagee filed a suit on foot of his mortgage on 11th October, 1934 without 
impleading the attaching decree-holder and got a decree. He purchased the 
properties on 25th November, 1935 and was obstructed when he attempted to 
take possession by the prior purchaser in execution of his simple money 
decree. The mortgagee decree-holder purchaser applied under O. 21, r. 97 for 
removal of obstruction. The simple money decree-holder pleaded that the 
mortgagee was barred under O, 21, r. 63. 


Held, the order on the claim petition was an order adverse to the mort- 
gagee and rider added by the executing Court was a mere truism which could 
not operate to save his rights and the mortgagee was not entitled to claim 
possession from the simple money decree-holder purchaser. 


43 M.L.J. 467; 46 M.L.J. 141; 49 M.L.J. 706 and A.I.R. 1935 Mad, 328 dis- 
tinguished. 


A. Lakshmayya for Appellant. 
K, Raghuromayya for Respondent. 


K; S. 
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King, J. A. A. A. O. No. 232 of 1938. 
8th March, 1940. 


Surety bond—Judgment-debtor wishing to apply for adjudication as in- 
solveni—Sureiy binding himself to be liable inter alia if debtor failed to file 
insolvency petition or fails to do the necessary things in the matter of that 
petition—Dismissal of petition for failure of debtor to make a deposit of 
Rs. 10 demanded by Couri—Liabihity of surety. 


A judgment-debtor against whom ‘execution had been taken out ex- 
pressed the intention of applying to be adjudicated insolvents. The res- 
pondent executed a surety bond in that connection, which provided inter alia - 
as follows :——“I the surety do hereby bind myself to pay into Court after one 
month from this date the decree debt as well as future interest and costs that 
may be due to the decree-holder, if the defendant fails to file the insolvency 
petition or if the defendant fails to do the necessary things in the matter of 
that petition after he has filed it.” The petition for adjudication was dis- 
missed on account of the debtor’s negligent failure to make an additional 
deposit of Rs. 10 demanded by the Court. 


Held, the moment the insolvency petition was dismissed the liability of 
the surety arose and the liability once fastened cannot be shaken off by the 
subsequent conduct of the debtor in filing a second petition for adjudication, 


Case-law reviewed. 
K, Kutttkrishna Menon and K.N. Kumaran for Appellant. 
A. Achuthan Nambiar and K. Govindan for Respondent. 

K.S, 





The Chief Justice and Appeal No. 266 of 1937. 
- Krishnaswams Aiyangar, J. 
26th February, 1940. 


Hindu Law—Adoption—Refusal of consent by nearest sapindas—Absence 
of any other sapindas of husband—Effect. 


After an examination of the authorities, held that there is no residuary 
power in a widow to adopt when her husband’s sapindas are all dead and the 
nearest sapinda has refused his consent. 


I.L.R. 1938 Mad. 551 (P.C.), referred to. 
K. Kamaswara Rao for Appellant. 
P. V. Rajamannar and K. Subba Rao for Respondent. 
K. S. 
Horwall, J. S. A. No. 658 of 1936. 
27th February, 1940. | 


Tree paita granted in respect of trees on unoccupied land—Right of 
Government to resume them and grant them to another with the land. ` 





The tree patta gives the person to whom it is issued, a right to enjoy the 
usufruct of the trees, the patta being liable to cancellation at the end of the 
year or at three months’ notice. The Government have a right to resume them 
and grant them to others along with the land. 

Evidentiary value of pattas discussed. 

The Government Pleader (B. Sttarama Rao) for Appellant. 

. N. Viswanatha Aver and N. V. Nagaraja Atyar for Respondent. 


K.S: 


Venkataramana Rao and Appeal No. 8 of 1937. 
Abdur Rahman, JJ. 
28th February, 1940. 
Hindu Law—Joint family—Debis—After-born son—Righi to question 
validity of debt contracted by father before his birth—Share which will pass 
on alienation. 


A coparcener born in the family subsequent to an alienation before the 
death of the other coparceners who could challenge it has a right to the 
property and therefore a right to challenge the alienation. 


LL,R. 47 All. 795 and L.R 52 I.A. 433 (P.C.) held to bea direct decision 
and observation in Mayne’s Hindu Law (10th Edition) pages 511 and 512, 
not followed. 

At the date of the alienation the father was entitled to a half-share in the 
joint family with his one son then existing aud that interest which was vested 
in him would pass to the mortgagee and the other half would still be the 
joint family property and itis only in that half and the equity of redemption 
of the other half the alienation being a mortgage, the after-born son would 
be entitled to participate with the other son. The alienee gets the interest 
which the father was entitled to on the date of the alienation. 


LL.R. 35 Mad. 47, followed. 


Case-law discussed. 
NRC 





a2 
V. Govindarajachari and K. Krishnamurthi for Appellant. C 
f A. Venkatachalam, P. Somasundaram and P. akak Aa tn for MORAR 
ents. 
K.S. l anaman 
The Chief Justice and Appeal No. 188 of 1937. 
Krishnaswamt Aiyangar, J. 
29th February, 1940. 
Transfer of Property Act (IV of 1882), S. 53—Suit for setting aside 


alienation made with intent to defeat or delay creditors~Necessity to file suit 
in representative capacity under Civil Procedure Code, O. 1,17. 8. 


In a suit bya decree-holder (whose attachment had been raised on a 
successful claim petition) to avoid the alienation in favour of the claimantas 
one in fraud of creditors, 

Held, as the suit is one contemplated by S. 53 of the Transfer of Property 
Act the provisions of that section must be applied especially as there is 
nothing in the section incompatible with O. 21, r. 63, Civil Procedure Code. 
It is necessary to sue under S. 53 of the Transfer of Property Act ina 
representative capacity and as that is not done the suit must fail. 


Case-law reviewed. 
K.V. Srinivasa Avyar for Appellant. 


K. Bashyam and V. Minakshisundaran for A A 
K. S. 





King, J. 4 S. A. No. 33 of 1937. 
4th March, 1940. 


Indian Contract Act (IX of 1872), S. 72—Execution against property 
already sold to stranger—Registered notice by the. purchaser and claim 
petttion—Dismissal—Purchase of the property by decree-holder in sale in 
execution—Depostt of amount under Civil Procedure Code, O 21, r. 89 and 
setting aside of execution sale—Liabilsty of decree-holder. 


A decree-holder attached property which had already been sold to a 
stranger. The stranger sent a notice protesting against this. The claim 
petition was however dismissed and the property was purchased by the 
decree-holder. Then, the purchaser deposited the amount in Court under 
O. 21, r.89. No suit was filed to set aside the order dismissing the claim. In 
another execution against the same property by the same person the purchaser 
again filed a claim petition which was allowed. The purchaser then filed a 
suit to recover damages from the decree-holder or in the alternative to 
recover the amount deposited under O. 21, r. 89, Civil Procedure Code. 


Held, the money was paid under legal coercion and the plaintiff is entitled 
to recover that money from the decree-holder. Failure to file a suit to set 
aside the order dismissing the claim does not affect the liability of the decree- 
holder. i 


34 L.W. 399, followed. 
Y. Govindarajulu and 8, L. Narayana for Appellant. 

M. S, Ramachandra Rao and D. R. Krishna Rao for Respondent. 
K.S, 





[F. B.] : 
The Chief Justice, King and S. A. No. 665 of 1936. 
Krishnaswami Aiyangar, JJ. 
6th March, 1940. 


Limitation Act (IX of 1908), Ss. 19 and 20—Mortgage—Purchase of 
equity of redemption in execution—Loss of personal remedy against mort- 
gagor—Payment after that by mortgagor—Whether payment within S. 20 
or acknowledgment within 5. 19 to save limitation. 

After the equity of redemption had been assigned and after the mort- 
gagees had lost their personal remedy against the mortgagor, ‘the mortgagor 
made a small payment. Ina suit on the mortgage, 

Held, the payment cannot save the suit from the bar of limitation. 

S. S. Ramachandra Atyar for Appellants. . 

M. Krishna Bharathi for Respondents. 

Kass 


Burn, J. i - S. A. No. 40 of 1937. 
6th March, 1940. 
Madras Hereditary Village Offices ‘Act (III of 1895), Ss. 13 (1) and 21— 


Sutt for declaration as to appointment of karnam-——Absence of jurisdiction of 
Civil Courts. 





Plaintiff sued for declaration that the defendant’s appointment as karnam 
was illegal and for registry of his own name as holder of the office which was 
hereditary. 

Held, that the Civil Courts had no jurisdiction in the case. The fact that 
the defendant was a stranger to the family did not make any difference. 

63 M.L.J. 577. 


G. Natarajan for Appellant. 

The Government Pleader (B. Sttarama Rao) and V. C. Viraraghavan for 
Respondents. 

K.S. siba ageh 


The Chief Justice and C. M. P. No, 262 of 1940, 
Krishnaswamt Atyangar, J. 


15th March, 1940. 


Madras Debt Conciliation Act (XI of 1936), Ss. 10 and 12—Absence of 
creditor when petition for conciliation taken up—Order that debt considered 
to have been discharged—Propriety— Procedure. 

A creditor who had submitted a statement under 5, 10 of the Madras 
Debt Conciliation Act was fifteen minutes late for the hearing and the Board 
made an order purporting to act under sub-S. (2) of S. 10 that the debt 
was considered to have been discharged. When he applied the Board refused 
to reopen the matter as he did not offer any explanation for coming late. In 
a petition for issue of a writ of certiorari against the Board, 


Held, as a statement had been submitted the Board had no jurisdiction 
to pass an order holding the debt to be discharged. In as much as the debt 
was not disputed by the debtors or any other creditor the Board should have 
dealt with the matter on the basis that the debt was due and owing. 


K. Srinivasa Rao for Petitioner. 
Respondent not represented. 


K, S, nak 
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King, J. C. C. C. A: No: 49 of 1938. 
19th March, 1940. | ~ 


Civil Procedure Code (V of 1908), O.9, r. 13 and O. 23, r. 1—Ex parte 
decree againsi one defendant—A pplication by him io sel aside ihe decree— 
Withdrawal of suit against him alone—E fect. 


Plaintiff filed a suit against the defendants for declaring his right to the 
exclusion of the first defendant and restraining the second defendant from 
delivering the properties to the first defendant. First defendant set up exclusive 
title in himself, but became ex parte, whereon, a decree was passed against 
both the defendants. Then the first defendant filed an application to set aside 
the ex parte decree. The plaintiff withdrew his suit under O. 23,r. 1, Civil 
Procedure Code, against the first defendant. 


Held, that the withdrawal of suit against the principal defendant. must 
entail in its entire dismissal as the second defendant’s interest is claimed 
only through the real owner. 


Ch. Raghava Rao and V.V. Sastri for Appellant. l 
The Government Pleader (B. Sitarama Rao), K. Ramamurthi and 


K. Someswara Rao for Respondents. 
K. S. 
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The Chief Justice and A, A. O. No. 98 of 1939. 

Krishnaswams Atyangar, J. 
13th March, 1940. 

Indian Tea Control Act (VILI of 1938), Schedule, Cl. 1~—Application to 
Indian Tea Licensing Committee merely to change the year for determining 
crop basis—If to be allowed. 

The yield of 1932 was selected by the owners of the tea estate for as- 
certaining its export quota. The Act of 1938 madeachange. The company 
found its crop basis would be better if it selected the year 1929 instead of 
1932 and applied to the committee merely claiming the right to change 
the year and did not apply for any investigation. The Committee rejected 
the application. On appeal, 

Held, in view of the terms of Cl. lof the schedule to the new Act the 
Committee was perfectly right in rejecting the application. 

O. T. G. Nambiar and T. M. Kasturi for Appellants. 

King and Pariridge for Respondent. 

K.S. it 


Burn, J. S. A.-No. 189 of 1937. 
14th March, 1940. 


Sale of land—Settlement register incorrectly showing an excess in extent 
of land—Vendor if liable for actual deficiency. 

The area of a field was incorrectly shown as 2'22 acres instead of 2'135 
acres. The vendor had not interfered with the ridge between his portion and 
the vendee’s portion and the vendor was not shown to have moved the 
boundary between his land and the land purchased. Though the vendee 
thought he had bought 79 cents, actually he bought only 70 cents. 

Held, there is no reason why the vendor should make thts deficiency or 
any part of it, good. 

K. V. Sesha Aiyangar for Appellant. 

A. Sundaram Aiyar and K. S. Sankararaman for Respondent. 

K. Sı 


Horwiil, J. C. R. P. No, 1460 of 1939. 
15th March, 1940. l 


Civil Procedure Code (V of 1908), O. 33, r, 1—Construction—Saleable 
interesi in some items of suit properiy—Effeci on right to sue as pauper. 

The comma, after the word “suit” separates the first part of the explana- 
tion to R. (1) from the second part; it follows that the expression “other 
than his necessary wearing apparel and the subject-matter of the suit” 
qualifies only the second part of the explanation and not the first. 


Mulla’s Civil Procedure Code commentaries, and 50 M.L.J. 114, relied on. 
67 M.L.J. 581 referred to. 


Where both sides agree that the plaintiff has a saleable interest in certain 
items of suit property, it would be contrary to the spirit of O.33, if the 
plaintiff could ignore that property on which money could be ratsed'for 
deciding a petition for leave to sue as a pauper. 

K. V. Srinivasa Aiyer for Petitioner. 

R. Destkan for Respondent. 

K.S. —— 

Burn, J. 
20th March, 1940. 


Civil Procedure Code (V of 1908), S. 11, Expl. IV and O. 2, r. 2—Mort- 
gage—Suit for possession—Later suit for mortgage money —~Matntainability 
NRC 





S. A. No. 226 of 1937. 


56 


“Though there is a separate covenant for payment of the mortgage money 
it gives only one cause of action. On failure of the mortgagor to deliver or- 
procure posssesion, the mortgagee has a cause of action in which he may 
claim either of two alternative reliefs, possession or the money and not both. 
Where the mortgagee files a suit for possession only his later suit -for the 
mortgage money is clearly barred under O. 2, r, 2 and S. 11, Expl. IV of the 
Civil Procedure Code. 

V. Viyyanna for Appellant. 


P. Satyaharayana Rao and M. Balakrishnamurthi for Respondent. 
K. S. 


Burn, J. S. A. No 201 of 1937. 
20th March, 1940. 

Husband and wife—Refusal of claim of husband for restitution of con- 
sugal rights—How far ground for claim for separate maintenance by wife. 

It will no doubt generally be the case that a wife who is able to resist 
her husband’s claim for restitution of conjugal rights, will be able on those 
very grounds to claim separate maintenance from him. But itis nota rule of 
law that the wife’s suit for maintenance must succeed if the husband’s suit 
for restitution of conjugal right fails. The right to maintenance depends on 
the circumstances of each case. 

T. L. Venkatarama Atyar for Appellant. 


C. S. Venkatachariar and D. Ramaswami Aiyangar for Respondent. 
K.S. 


Lakshmana Rao, J. Cri. Appeal No 239 of 1939. 
20ih March, 1940. 
Indian Emigration Act (VIH of 1922), S. 30 (3) read with S.25 (2) (b)— 
Assisting labourers to depart from British India—Gist of offence—Tests. 
Where the accused assisted some labourers (by obtaining tickets 
for them) to depart by land out of British India so as to depart for the 
purpose of working for hire in a country beyond the sea, 


Held, it is an offence made punishable under S. 30 (3) read with S 25 (2) 
(b) of the Indian Emigration Act. The view that assistance means either 
financial assistance or entering into an agreementto work for hire is un- 
warranted. 

The Public Prosecutor (V. L. Ethirayj) for Appellants. 


T. R. Srinivasa Atyar for Respondent. 











K.S, ` 
Lakshmana Rao, J. Cri. R. C. No. 975 of 1939. 
21s: March, 1940 Crl. R. P. No. 920 of 1939 


Madras Marumakkatayam Act (XXII of 1933), S, 4—Conjugal union of 
marumakkatayi female solemnised in accordance with cuslomary ceremonies 
of her community—W hether legal marriage under S.4 of the Act. 

Where the conjugal union of a marumakkatayi female with a male was 
openly solemnized in accordance with the customary ceremonies of the com- 
munity to which she-belongs, it has to be deemed for all purposes to be a 
legal marrige under S. 4 of the Madras Marumakkatayam Act. 

R. S, Srintvasachars for Petitioner. 

R. Venkataraman and V, Venkataraman for Respondent. 


‘The Public Prosecutor (V. L. Ethiray) for the Crown. 
K.S. 
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< [E. B.] ) 
The Chief Justice, Mocketi and S. A. No. 921 of 1936. 
Krishnaswami Atyangar, JJ. 
4th March, 1940. 

Civil Procedure Code (V of 1908), O. 41, rr. 11 and 12 (1)—Appeal tf can 
be admitted in part only, 

By virtue of r. Il, the appellate Court may dismiss the appeal without 
serving notice on the respondent but if it does not dismiss the appeal 
summarily tt must by virtue of r. 12 (1) ñx a day for hearing “the appeal”. 
There is nothing in either rule which suggests that the Court may admit the 
appeal in part, 

Case-law discussed. 

V. S. Narasimhachar for Appellant. 

N. Appu Rao and Ch. Raghava Rao for Respondent. 

K.S. o; 
Horwill, J. C. R. P. No, 2120 of 1939, 
21st March, 1940, | 

Civil Procedure Code (V of 1908), S. 60 (k)—Allowances of Railway 
guard—If exempt from attachment—Recovertes of advances made from Pro- 
vident Fund —If to be deducted from attachable salary. 

The allowances of a Railway guard over and above his salary are not 
exempted from attachment. Where the guard had taken an advance from 
the Provident Fund and that amount was being recovered from him atthe 
rate of Rs. 10a month, such recoveries are not deposits although they may be 
compulsory deductions or recoveries and there can beno deduction of this 
amount from the salary available for attachment. 

V. Ganapaths Ayyah and R. Ramachandra Pant for Petitioner. 


A. Doratray for Respondent. 
K, S. — 
Wadsworth, J. C. R. P. No. 833 of 1938. 


21st March, 1940. 

Civil Procedure Code (V of 1908), Sch. IH, Para. 20—Award as a whole 
exceeding pecuniary jurisdiction though the portion of the award in which 
applicants are personally interested is within surtsdiction—Jurtsdiction. 

Where the relief claimed is a decree in terms of the award as a whole 
(a decree for a general partition of the tarwad properties) though the appli- 
cants ask for the confirmation of their possession of the share already 
handed over to them, which was within the pecuniary jurisdiction of the 
Court. 

Held, “subject-matter of the award” in Para. 20 of Sch. II means the 
whole and not the whole or a portion of the subject-matter and the applica- 
tion must be returned by the Munsif’s Court for presentation ina Court 
having jurisdiction. 

LL.R. 55 Mad. 689, applied. 

10 L.W. 37; 5 M.H.C.R. 128 and I.L.R. 29 Mad. 44, relied on. 

P. S. Narayanaswami Aiyar for Petitioner. 

P. Govinda Menon and M. K. Sivarama Aiyar for Respondent. 

K S. er 

NRC 





King, J. C. C. C. A. No. 27 of 1938. 
26th March, 1940. 

Husband and wife—Suit for restitution of conjugal rights—Suit by 
husband who had nothing to do with his wife for 20 years after marriage— 
Plaintiff rejecting prior offer by wife to join him—Dtscretion of Court to 
refuse decree for restitution. 

Where the husband who sued for restitution of conjugal rights has had 
nothing to do with his wife for 20 years after his marriage, and at least 13 
years after she attained puberty and had definitely rejected the last offer 
made by the wife through a family friend to join him, 

Held, the Court was justified in refusing the plaintiff a decree for restitu~ 
tion in the exercise of its discretion. 

Case-law examined. 

T. K. Rangaswamt Aiyangar for Appellant. 

P. Krtshnamachari for Respondent. 

K.S. — 

A King, J. C. C. C. A. Nos. 39 to 41 of 1938, 
26th March, 1940. 

Madras City Tenants’ Protection Act (IHE of 1922)—Land let with reser- 
vation to landlord of right to trees growing on ii—If comes within definition 
of “land” in the Act—Decree for eviction not execuied—Lessee in possession 
if “tenant” within definition in S. 2 (4) of the Act. 

Though land is let out with a reservation to the landlord of the right to 
trees growing upon it, it still comes within the definition of “land” in the City 
Tenants’ Protection Act, Where a decree for eviction was never executed 
though it put an end to the pre-existing tenancy, the lessees are clearly 
“tenants” within the definition in S. 2 (4) of the Act, as they have continued in 
possession after the determination of the tenancy. 

V. S. Rangachars for Appellants. 

S. B. Satyanadar and N. C. Rangaswami for Respondents. 

K.S. 

The Chief Justice and C. M. P. No. 144 of 1940. 
Krishnaswamsi Aiyangar, J. 

27th March, 1940. 

Madras Debi Conciliation Act (XI of 1936), R. 3~-Quorum necessary 
under—Order passed by chairman sitting alone—Validity. 

A father who formed a joint Hindu family with his 3 sons (2 of whom 
were minors) filed an application for settlement of his debts. A suit filed by 
the minor sons for partition was pending. The Board dismissed the applica- 
tion as “clearly dishonest” as he did not disclose the partition suit, Then the 
sons withdrew the partition suit and joined their father in an application to 
the Board for settlement of the family debts. The chairman sitting singly 
passed orders declining to reconsider the orders passed in the prior applica- 
tion by the father. R.3 framed under the Act states the quorum necessary 
for the transaction of business shall be two of whom one shall be the 
chairman. 

Held, the mere fact that the father omitted to mention the partition suit 
does not warrant the assertion that his application was dishonest and the 
order of the chairman sitting singly declining to reconsider the orders was in 
excess of his powers and even if it was passed by two members of the Board 
it would still have to be set aside because the board have not applied their 
minds to the application. As the petitioners were compelled to come to the 
High Court owing to the arbitrary action of the chairman, who did not offer 
any explanation, he must pay the petitioner’s costs, 
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V. N. Venkatavaradachariar for Petitioner. 
- S. Panchapakesa Sastri for Respondent. 
K. S. 


The Chief Justice and C. M. P. Nos. 4928, 4929 and 453 of 1939. 

Krishnaswami Atyangar, J. 4 
27th March, 1940, 

Madras Debi Conciliation Act (XI of 1936)—Creditors representing more 
than 50 per cent. of the debts objecting to settlement—Proper procedure. 

It is‘the duty of the Board to dispose of the application with reasonable 
promptitude and if it becomes apparent that there are creditors representing 
more than fifty per cent, of the debts who object to the settlement and there 
isno hope of an amicable settlement, it will be the duty of the Board to 
dismiss the application of the debtor for settlement of his debts. 

V.V. Srinivasa Aiyangar, P. V. Subramanyam and P. Somasundaram 
for Petitioners. 

C. 4. Vaidyalingam for Respondent. 

K. S. 

Patanjali Sastri, J. C. R. P. No. 1581 of 1938, 

29th March, 1940. 

Madras Agriculturists’ Relief Act (IV of 1938)—Usufructuary mori- 
gagee—Suit by mortgagee to recover possession—If a sut to enforce the debt 
to which scaling down provisions apply —Right of subsequent lessee to raise 
question as to scaling down of debt. ne 

The petitioner claimed to be a lessee under the mortgagor the third 
defendant in the suit and sought to file an additional written statement 
raising the plea that the debt due to the plaintiff is liable to be scaled down 
under the provisions of Act IV of 1938. The Court below refused to grant 
leave to file the additional written statement on the ground that the suit by 
the plaintiff as usufructuary mortgagee to recover possession is not one to 
enforce the debt and no question of scaling it down could arise. In revision 
it was contended that the petitioner was entitled to redeem the plaintiff’s 
usufructuary mortgage by virtue of the lease alleged to have been obtained 
by the petitioner from the mortgagor subsequent to the plaintiff’s mortgage 
and he was thus interested in raising the question as to the true amount 
payable to the plaintiff. 

Held, the petitioner was interested in raising the question as to the true 
amount payable to the plaintiff and he must be allowed to file the additional 
written statement. 

P. Somasundarais for Petitioner. 

V.Viyyanna for Respondent. 

K. S. ee 


The Chief Justice and C. M. P. No, 990 of 1940. 
Krishnaswamt Atyangar, J. j 

` ' 2nd April, 1940. 

Madras Hindu Religious Endowments Act (I of 1927), Ss. 44-B—Rejec- 
tion by Revenue Divisional Officer of application for directing resumption of 
service inams—Right of appeal to Collector. 

The District Collector is empowered by Cl. (d) (1) to make the order of 
resumption in a case where the Collector refuses to make itin the first 
instance. Not only are the words ‘‘confirming, modifying or cancelling” in the 
clause is of sufficient amplitude but it is an ordinary incident of the powers of 
an appellate tribunal to make the order: which the tribunal of first instance 
failed to make, 
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I.L.R. 10 Mad. 179, applied. 

V.V.Chowdary, M. Seshachalapathi, N. Kotiswara Rao and 4. Fenkata- 
swami for Petitioners. 

The Government Pleader (B. Sttarama Rao) for Respondents. 

K.S. 

Lakshmana Rao, J. Cri. R. C. No. 25 of 1940, 

3rd April, 1940, 

Indian Penal Code (XLY of 1860), S. 498—Charge of enticing away a 
married woman—Long course of living as husband and wife by complainant 
and woman —1f raises presumption of marriage—Failure of complainant to 
pay woman's first husband the marriage expenses—Invalidity of divorce- 
Effect. 

The complainant married P. W. 8and both of them lived as husband and 
wife for nearly fourteen years, when the complainant prosecuted the accused 
successfully under S. 498, I. P. Code, for “having enticed away a married 
woman”, It transpired that P. W. 8 married another before the complainant, 
and according to the custom of the caste the complainant did not pay the 
first husband the marriage expenses to obtain a valid divorce. In revision, 
the conviction was set aside on the ground that the marriage of the comp- 
lainant himself cannot be held to be legal, and the presumption raised by a 
long course of living as husband and wife is inconclusive. 

K. Ramamurty, K. Srinivasa Rao and K. Someswara Rao for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

K.S. —— 

Wadsworth and Patanjali A. S. No. 351 of 1937. 
Sasirt, JJ. 
4th April, 1940. 

Wili—Rectials in—How far evidence of title. 

A, alleging that the suit properties constituted his self-acquisitions 
bequeathed them to his grandson C. A's son B alienated the said properties 
during the minority of C as his guardian for the discharge of B’s debts. 4, 
B and C were members of a joint Hindu family. C filed a suit after attaining 
majority for recovery of the items after setting aside the alienations. 

Held, that the recitals in a will though admissible in evidence under 
S. 32 (7) of the Indian Evidence Act are insufficient to create title in the 
absence of evidence aliunde and consequently, plaintiffs’ suit must fail for 
want of strict proof of title and as the son is bound by his father’s antecedent 
debts. 

K. Ramamurty and K. Someswara Rao for Appellants. 

K. Kameswara Rao and Inampudi Suryanarayanamurthi for Respondent. 

K. S. 

Pandrang Row, J. C. R. P. Nos. 205 to 209, 246 to 249, 459 and 
Sth April, 1940. 460 of 1939, 

Madras Agriculturists’ Relief Act (IV of 1938), S. 15 and S. 3 (4)— 
“Todi’—If rent within the meaning of the Act. 

Jodi payable by whole village inamdar to a zamindar is not rent within 
S. 3, Cl. (4) of the Agriculturists’ Relief Act and it is not liable to be 
relieved against under 5. 15 of the Act. 

T. R. Arunachalam and D R. Krishna Rao for Petitioners. 

K.S. Sankara Aiyar, A. K. Sreeraman and D. Ramaswami Atyangar for 
Respondents. 

KS es 
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V enkataramana Rao, J. S. A. No. 196 of 1937. 

15th March, 1940. 

Madras Revenue Recovery Act (II of 1864), Ss. 38 and 59—Person with 
agreement for sale of land—If person aggrieved who can sue for setting aside 
sale—Limiiation for suit for setting aside sale—Revenue Divisional O ficer—~ 
Jurisdiction to confirm sale. 

By an agreement of sale dated 3rd September, 1927, the plaintiff agreed to 
purchase from S certain lands and got possession of the same and was in 
enjoyment thereof ever since. On 9th February, 1928, the fourth defendant 
obtained a sale deed of the said lands from S, with full knowledge of the 
agreement of sale in plaintiff’s favour and his possession of the lands, and had 
the sale registered in his name in the revenue accounts. The patta issued in 
fourth defendant’s name comprised those lands among others. Fourth defen- 
dant filed a suit to recover possession of the lands from the plaintiff and the 
suit was dismissed and dismissal confirmed on appeal on 22nd February, 1932. 
Till the end of 1931 the fourth defendant paid the taxes but after the decision 
in the appeal he committed default and the lands were put up for sale and 
purchased by fifth defendant on 18th July, 1932, and sale confirmed on 28th 
September, 1932, by the Revenue Divisional Officer. Plaintiff sued to set 
aside the sale. 

Held, (4) the plaintiff is a person aggrieved within the meaning of S. 59, 
Revenue Recovery Act. (it) The Revenue Divisional Officer can by virtue of 
Madras Regulation VII of 1928, exercise the power conferred on the Collector 
under S. 38, Revenue Recovery Act, to confirm a sale. (iti) The plaintiff 
became aware of the fraudon 15th November, 1932, and sale was on 18th 
July, 1932, and before the time for limitation would expire under S. 59 he has 
moved the Collector by an application to annul the sale. On 30th June, 1933, 
the Collector declined to interfere and the order of the Revenue Divisional 
Officer must be deemed to have been confirmed by him on that date and period 
of six months allowed for bringing the suit under S. 59 of the Act must be 
calculated from that date. 

K. V. Srinivasachari and K. V. Rangachart for Appellants. 

The Government Pleader (B. Sitarama Rao) and Y. Satyanarayana for 
Respondents. 

K.S. ——— 

Burn, J. S. A. No. 121 of 1937. 
15th March, 1940. 

Hindu Religious Endowments Act (II of 1927), S.9 (11)—Provision 
for “Abtshekam” to deity “Maheswara Puja” and ‘Samaradhana”—Whether 
religious endowment—If dedication for benefit of Hindu public. 

A trust deed provided that abhishekam was to be done to Dandagudha- 
pani Swami at Palni and that the pot in which Cauvery water was taken to 
Palni must be brought back and then “Maheswara Puja” was tobe done in 
the house and “Samaradhana” to follow. 

Heid, itis a religious endowment. Butit did not amount to a dedication 
of anything for the benefit of the “Hindu public” of the village or any speci- 
fied person or class of persons. The only party for whom something definite 
is to be done is Dandayudhapant and he alone (or some one interested in his 
worship) could maintain a suit on the trust deed. 


A.V. Narayanaswami Atyar for Appellant. 

C. D. Venkataraman for Respondents. 

K.S. a 
NRC 


62 


King, J.. C. M. A. No. 267 of 1939. 
28th March, 1940. i 

Will—Absolute rights given to daughter--After her to son’s children— 
Final clause mentioning absolute rights io daughter in ithe stridhana property 
—H ow will to be given effect to. 


A testatrix gave away her stridhana properties to her daughter with all 
her rights therein and absolutely. It was provided in the will that after the 
lifetime of the daughter, her son’s children should get them and enjoy them 
from generation to generation without powers of alienation. At the end 
there was a clause that the daughter had full rights in the properties. The 
Lower Appellate Court held that the provision about the testatrix’s grand- 
children must be given effect to and hence the daughter, on the construction 
of the will, took only a life estate. 


Held, when absolute rights are given to a person without any restriction 
and a gift over is made, the absolute rights are not affected and in this case 
the daughter took an absolute estate. 


K. Bhashyam Aiyangar and T. R, Srinivasan for Appellant. 
NV isvanatha Aryar and N. V. Nagaraja Atyar for Respondent. 
K. C. 


-Pandrang Row, J. : C. R. P. No. 1168 of-1937 
29th March, 1940. 


Sureiy for proper administration of properiy—W hen can be released 
From the bond. 


A junior member of a tarwad, who had executed a surety bond for the 
proper administration of tarwad affairs and properties by the karnavan, ap- 
plied to be discharged from the bond on the ground (1)that he is not prepared 
to continue to remain bound and that he wanted to dispose of some of his 
properties and (2) that he had lost faith in his karnavan. 


Held, the surety cannot be allowed to free himself of his own sweet will 
but must obtain leave of the Court. 1926 M.W.N. 493, followed. And leave 
of Court can only be given for good cause, which would depend on the 
circumstances of each case. Leave can be given if another surety is found. 


I.L.R. 54 All. 293 and I.L.R. (1939) 2 Cal. 1, referred. 

A. Atchuthan Nambtar for Petitioner. 

M. Govindan Nambtar and C. Govindan for Respondents. 
K.S. 


Pandrang Row and Horwill, JJ. A. S. Nos. 352 and 353 of 1937. 
5th April, 1940. 

Co-operative Socseties Act (VI of 1932), S. 48—Right of Civil Court to 
interfere—President of a Society resigning—Liquidaution of the Society— 
Contribution order against resigned president—-Notice under S., 80, C. P. 
Code to liquidator before suit by the aggrieved party whether necessary 
—Coniribution order. illegal. 


G, a president of a Co-operative Society, resigned his presidentship and 
membership by a letter dated 4th June, 1930. Subsequently the Society went 
into liquidation and two years after his resignation, the liquidator of the 
Society made two contribution orders against G. G appealed to the Registrar 
of the Co-operative Societies without success. . He apphed for leave to insti- 
tute suits against the liquidator which was refused. Then he filed two suits 
disputing the validity of the orders of the Liquidator. The trial Court found 
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all points in favour of G but dismissed the suits on the ground that the liqui- 
dator was a public officer and hence notice under S. 80 ought to have preceded 
them. 


. Held, (1) a liquidator was not a public officer within the meaning of S. 2 
(7) of the Civil Procedure Code. 


A.LR. 1934 Nag. 201 and A.I.R. 1939 Nag. 232, not followed. 


(2) That the resignation of G was complete when his letter was received 
by the Society. 

(1896) 1 Ch. 409 (C A.) and (1907) 2 Ch, 370, followed. 

14 Q.B,D. 908, referred to. 

45 M.L.J. 798 and (1932) M.W.N. 18, distinguished. 

(3) Hence the liability of ‘G’ ceased two years after his resignation and 
the orders for contribution were illegal. 

ILL.R. 59 Mad. 895, followed. 


(4) The Civil Courts have jurisdiction to decide whether such orders 
were legally passed and itis not taken away by the first part of S. 48 of the 
Co-operative Societies (Madras Act VI of 1932). 


I.L,R. 59 Mad. 895, I.L.R. 18 Lah. 649; and I.L.R. 14 Lah. 703, followed. 

LL.R. (1937) Mad. 211, distinguished. 

(5) The suits must however fail because of absence of leave under the 
latter part of S. 48 of the Co-operative Societies Act, 

K. Bhashyam Aiyangar and T. R Srinivasan for Appellant. 

C. S. Venkatachartar and D. Ramaswamt Aiyangar for Respondent, 


K.C. 


Patanjali Sastri, J. C. R. P. No. 256 of 1937, 
5th April, 1940. 


Civil Procedure Code (V of 1908), S. 73-—Funds in hands of garnishee— 
Attachment of and deposit in Court—Subsequent attachment before judgment 
and application for rateable disiribution after obtaining decree. 





The petitioner obtained a decree in 1932 and in execution thereof attached 
a fund belonging to the judgment-debtor in the hands of the President, 
District Board, Vizagapatam who deposited the amount into Court. 
Thereafter the respondent obtained an attachment before judgment of the 
said fund, and after subsequently obtaining a decree applied for rateable 
distribution in the said fund, 


Held, in revision that, as soon as the garnishee deposited the amount 
into Court, it became assets realised in that particular decree, and no further 
order for appropriation is necessary, and the respondent is not entitled to 
have rateable distribution. 


LL.R. 19 Mad. 72, followed. 


LL.R. 44 Mad. 100 (F.B.); I.L.R. 46 Mad. 506 (F.B.) and A.I.R, 193 
Mad. 4, distinguished. 


Kasturi Seshagiri Rao and K. Someswara Rao for Petitioner. 


Y. Suryanarayana for Respondent. 
Kis: —_— 
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Lakshmana Rao, J. Cri. R. C. No. 230 of 1940 and 


4 


10th April, 1940. Cr], R P. No. 221 of 1940. 

Criminal Procedure Code (V of 1898), Ch. XXI—Case converted into 

Preliminary Register Case—~—Need to give accused a further opportunity to 
cross-examine prosecution wrinesses. 


Where a case inquired into under Ch. XXI, Criminal Procedure Code is, 
converted into a Preliminary Register Case the accused should be given a 
further opportunity to cross-examine the prosecution witnesses. 

V.T. Rangaswamy Aiyangar and K. S. Sankararaman for Petitioner. 

The Public Prosecutor (V.L. Ethiraj) for the Crown. 

K-S. 
Lakshmana Rao, J. Cr. A. No. 639 of 1939 

10th April, 1940. 
Defence of India Rules, r 34, cl. 6—“Prejudicial acts’ —M ganing. 


The accused had exhorted the audience in two speeches to desist from 
enlisting in the army or assisting the prosecution of the war in any manner. 


Held, the speeches were “prejudicial acts” as defined in sub-cl. (d) and 
(k) of r. 34, cl. (6) and he can be convicted under r. 38, cl. (5). 


S. Suryaprakasam for Appellant (Accused). 


C. V. Nagaraja Sasim for The Crown Prosecutor on behalf of the 
Crown. 





K. S. ins 
Lakshmana Rao, J. Cri. R. C. No. 59 of 1940 and 
11th April, 1940. Crl. R P. No. 56 of 1940. 


Criminal Procedure Code (V of 1898), S. 145—~Procedure. 
It is incumbent on the Magistrate to determine who was in possession on 
the date of the preliminary order under S. 145 (b) and if he is unable to 
decide or satisfy himself as to which of the parties was in possession he has 
to proceed under 5 146 (1) of the Code of Criminal Procedure. 
K. S. Jayarama Atyar for Petitioner. 
K. Suryanarayana for Respondent. 


The Public Prosecutor (V. L. Ethiray) on behalf of the Crown 

K.S. 
Krishnaswami Atyangar, J, C. R. P. Nos. 118 of 1938 and 

12ih April, 1940, 129 of 1938. 

Execution—Jomt decree—Mamool arrangement to receive proportionate 
amount from each judgment -debtor—Whether can be pleaded in execution. 

A zamindar obtained a joint decree against various people who held a 
village in shares for jod. The whole decree was sought to be executed 
against one of them who contended that as there was a mamool arrangement 
to take a proportionate share from each judgment-debtor the whole decree 
could not be executed against one alone. 





Held, that the mamool arrangement cannot be pleaded as a bar to 
execution. 


LL R. 58 Mad. 994 (F.B.), referred to and distinguished. 
D.R. Krishna Rao for Petitioner. 

D. Ramaswami Aiyanar and A. K. Sreeraman for Respondents. 
K. S. 
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‘The ‘Chief Justice and °° Appeal No. 229 of 1937:, 
Krishnaswamt Atyangar, J. i 
. Oth March, 1940. 


Madra Hindu Relais A AAN Act (II of 1927), S. 63 = 
Refusal of Board to hold inquiry or frame a SEEE asa if can frame a 
scheme. 


- Sec. 63 of the Madras Hindu Religious Endowments Act does not give 
authority to the Court to frame a scheme in the event of the Board refusing 
to do so. The only orders which the section refers to are: (1) an order 
settling a scheme, (2) an order modifying a scheme,, and (3) an order 
cancelling a scheme. The words “institute a suit in the Court'to modify 
or set aside such order” are intended only to refer to an order settling a 
scheme or modifying or cancelling one. 


I.L.R. 10 Mad. 179, distinguished. in 3 i 


Sec. 65 is merely intended to give the Court power, after a scheme has 
been framed to modify or cancel ıt at any time. Nor is there any residuary 
power in the Court to frame a scheme. The powers under S. 92, Civil 
Procedure Code, have been replaced by the Madras Hindu Religious 
Endowments Act and that Act alone can be looked at for Sener the 
powers of a Court to frame a scheme. 


Mow ee 


K V. Sesha Aiyangar and R. Desikan for Aiea. 
K E. Rajagopalachariar for Respondent: 


K. S. — , 
| Wadsworth, J. . C. R. P. No, 197 of 1937. 
29th March, 1940. >o 


Civil Procedure Code (V of 1908), S. 73—Official Receiver authorised 
to sell non-tnsolvent sons shares also within three months—Sale after that. 
time when Court had decided to withdraw the power—Recerpt of amount by 
receiver and payment into Court executing against son's shares after confir- 
mation of sale—A pplication for execution between date of receipt of amount 
and date of deposit into Court—Right to rateable distribution. 


The Official Receiver was authorised to sell the non-insolvent son's share 
also within three months and pay the money into execution Court. The sale 
did not take place within the time and pending proceedings to withdraw the 
sale from the Official Receiver and for sale through Court, the Official 
Receiver actually sold the property on 28th October, 1935, the price being 
received by the Official Receiver in two instalments on 29th October, 1935 and 
7th November, 1935. Two other creditors filed execution petitions on 30th 
November, 1935 and 20th December, 1935, respectively. Sale was drawn 
up on 30th March, 1936 and son’s share of sale proceeds paid into Court by 
the Official Receiver. The sale was finally ratified by the Court on 
8th April, 1936. Á 


` Held, the date of the receipt of the assets by the Court must be the 
date on which the money was actually paid by the Official Receiver into the 
Court. The two creditors who filed the subsequent execution petitions will 
be entitled to share rateably in-the sale proceeds. 


R. Rangaswami Asyangar for Appellant. l 
K. Rajah Atyar for Respondent. 


K.S, 
NRC 
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Pandroñg Row and Horwill, JJ.. “Appeal No. 15 of 1937. 
Ist April, 1940. 


Tort—Premises used by tenant for storing combustible a er 
Accidental fire—Principle of res ipsa loquitar—A pplicabsility—Liability of 
tenant to landlord for destruction of premises by the fire. 


Having regard to the nature and quantity of the material stored in the: 
premises (chemicals and mordanted yarn) it was clearly the duty of the 
person in occupation to take special care and precaution against fire and 
where no such precautions were taken and'no attempt was made to rescue 
anything from the fire, nor even to get the water from the well hard by, the 
maxim of res ipsa loguitar would apply to the case. In the circumstances, 
of the case it was the negligence of the tenant which caused the fire which 
burnt down in part the house of the plaintiff and the plaintiff is entitled to 
damages for the loss. 


S. Nagaraja Aiyar and J. R. Alwar Naidu for Appellant. ` 
V. Minakshisendaram and O. V. Baluswami for Respondents. 


K. S. 


Mocke, J C. R. P. No, 60 of 1937. 
2nd April, 1940. 


Sureiy—Arrest of debtor w execution of small cause decree—Sureties 
makwg themselves responsible for filing msolvency petition within 30 days 
of bond—Fiing of petition in wrong Court—~Disuussal and subsequent filing 
of petition n proper Court beyond one month from date of surety bond— 
Enforcibthty of bond against sureties. `- 


` -When a debtor was arrested in execution of a small cause decree two 
sureties executed a bond making themselves responsible -for “filing the 
insolvency petition within 30 days of bond. A petition was filed in a wrong 
Court within time and was dismissed. Subsequently another petition was filed 
long out of time, 


. . Held, that no proper insolvency petition was filed at all. The surety 
cannot rely on any insolvency petition having been filed at all. The condition 
in the suretybond not Having been fulfilled the decree-holder is entitled to. 
enforce the conditions of the bond. 


52 M.L.J. 523 followed. 


-K. Kuttikrishna -Menon for Appellants. 
D. A. Krishna Wariar for Respondents. 
KS. 
The Chief Justice and C, M. P. No, 5569 of 1939. 


Krishnaswamt Atyangar, J. 
2nd April, 1940. — 


Madras Local Boards Aci (XIV of 1920), S. 193—Power of President 
of Panchayat Board -to grani or refuse a licence. 


Under 5, 193 of Madras Local Boards Act the President of a Local Board 
has in a proper case the power to refuse to renew a licence. His order can only: 
be set aside if he has exercised that power in an arbitrary or illegal manner. 


K. Bhashyam Atyangar and T. M. bikak for Petitioner. 
K. Rajah Atyar for Respondent. - ; -- 
KS. PEE EN i 


GA 


>> Ring, Ji SS EOC A Nos P OE 1938. 
2nd “April, 1940. 


Religious Endowments Act (XX of 1863)—Trustees ined by Haga 
Devasthanam Comimsttee—Dismissal by Committee—Whether can be at its 
own pleasure or must ba only for good and swffictent canse—Power of 
Committee to appoint trustees for limited period. 


Trustees to be in management of Thiruvatteeswaran Devasthanam in 
Madras, were appointed under Act (XX of 1863) by-Madras Hindu Devas-. 
thanam Committee. When a vacancy occurred in 1934 the -committee 
appointed a trustee for a period of 3 years. A previously appointed trustee 
objected to the new trustee taking charge on the ground that he could 
not be appointed for a limited period and could only be ‘appointed for life. 
On the failure of the protesting trustee to appear before the Committee to` 
consider his conduct in disobeying the Committee’s orders, he was dismissed. 
That trustee then filed a suit for a declaration that his dismissal was illegal 
and he had also filed a suit for declaration that the new trustee was not’ 
lawfully appointed. The City Civil Judge dismissed both the suits and 
on appeal, i 


Held, (1) The status of a trustee is not that of a servant and f can 
be dismissed only on good and sufficient grounds and after an enguiry into 
the facts and that a dismissal which is not justified may be set aside by the 
Courts of law. 


Case-law discussed. 


(2) A temporary appointment cannot be held to be void in all circum- 
stances and the appointment for three years-in this case is valid. 


V. Ganapathi Atyar and A. Venkatasubba Mudaitar for Appellants. 


T. R. Srinivasa Asyar, S. G. Rangaramanujam and T. Pattabhirama 
Atyar for Respondents. a a kaa 


Kes, 


Pananim Angio I. C. R. P. No. 1569 of 1936. 
5th April, 1940. | 


Decision by competent Court based on oath—Conclustveness in later suit 
on same point, 


mo ae - 


The decision of a competent Court though based on oath is conclusive 
on the point in controversy in a later suit. 


I.L.R. 36 Mad. 287 and I.L.R. 24 Mad. 444, followed. 
V. Subramaniam for Petitioner. 
P. Satyanarayana for Respondent. 
K. S. : 
The Chief Justice and C. M. P. No, 1909 of 1940. 
Patanjalit Sastri, J. i : 
18th Apri, 1940. 


_Practice—Appeal to Privy Counctl—Petition of appeal not lodged in 
Privy Council—Withdrawal of appeal—Procedure. 


Where an appellant wants to withdraw his appeal, se a Se I of 
appeal has not been lodged in the Privy Council, rule 32 of the Judicial 
Committee rules 1925 requires-that the appellant shall give notice in writing 
to the Registrar of the Privy Council that he desires to withdraw his appeal. 
The Registrar of the Privy Council is then required to notify the Registrar 
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of the Court appealed from and thé appeal shall thereupon stand‘\dismiased 
as from the date of the letter of the Registrar of the Privy Council wot 
further order. 


S. Kothandarama Naar for Ch. Pasa Rao for Petitioner. 5 
V V. Raghavan for 4 er for r Respondents 

K. S. ere 
[F.B] ` a a - 


The Chief Justice, Krishnaswant Aiyangar, h = da No. 1152. 0f 1936. . 
and Somayya, JJ. a ene: an Bea | 
23rd April, 1940, 


Hindu Law—Maintenance—Destitute widowed douyhter—-Legal rign to; 
be maintained out of father’s estate in the hands of his hèr.” 


-A father is under a moral obligation during his lifetime to maintain. 
out of his properties his widowed indigent daughter, who 1s unable to. get p 
support from her husband’s estate. This moral obligation ripens | into” 
legal obligation on the death of the father, when his property is DAGA 
by his heir. The widowed daughter is entitled to a decree for maintenance 
against such heir, payable out of the properties inherited. 


' Hindu Law' text and case-law reviewed. 
"Observations of Ranade, J. in 23 Bom. 291 dissented from. 

Remarks of Sadaswva Atyar, J., in 23 M.L.J. 223, held to be somewhat 
wide, : 

I.L.R, 11 All. 194 and L.R. 61 I.A. 29, relied on. | . 

A. Swammatha Atyar and S, Thyagaraja Aiyar for Andai: 

E. Vinayaka Rao for Respondents. ace 4 

K. C. eee ee = 

[F. B.]. 


The Chief Justice, Mockett S. A. No.-255 of 1937, 
and Krishnaswamst Atyangar, JJ. C 


23rd Apri, 1940. 


Limitation Act (IK of 1908) Arts. 142 ond 144-—Purchaser su tale? in ere- 
cutton of mortgage decree—Suit for possession against person claiming to` 
be in possession adversely to mortgagor—Burden of proof. 


In a sale in execution of a mortgage decree plaintiff purchased the suit 
properties. In 1931 he filed a suit for possession against the first defendant 
who claimed to be in adverse possession from 1909 and impleaded the 
mortgagor also, 


Held, The burden of proof was on the plaintiff to prove that he wae in 
possession within twelve years prior to -the suit. Mere proof of title was 
not enough to place the burden of proof on the defendant. 


16 Cal. 473 (P.C.) followed. 

21 L.W. 398 and 25 L.W. 127, overruled. 

50 M.L.J. 183 distinguished. 

K. R. Vepa for Appellant. 

A, Lakshinayya for Respondent. ; i 
K. S. | : | 
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Wadsworth and Eosi Ah 
Patanjali Sastri, JJ. C. R. P. No. 2543 of 1939, 

Ith April, 1940.. 

Madras Agriculturtsis’ Relief Act (IV of 1938), Ss. 3 and 8-—-Decree of 
1936 on a pronote of 1928 in renewal of earlierpronote of 1925—Debt which 
ts to be scaled down. 

A decree was passed on 2Ist August, 1936, on the basis of a promissory 
note of 1928 which promissory note was in renewal of an earlier promissory 
note of 1925, -In an application by the debtor for scaling down the debt, 

Held, as the decree merely enforces the payment of a pre-existing debt 
bearing interest, the pre-existing debt should be regarded as the liabilsty to be 
scaled down and governed by S. 8 and not by S. 9. 

Case-law examined. 

A. Lakshmayya for Petitioner. 

D. Narasaraju (Amicus curiae) for Respondent. 

K.S. 


Krishnaswami Aivangar, J. C. R. P. No. 73 of 1937. 
12th April, 1940. 

Civil Procedure Code (V of 1908), O. 5, r.19—~Declaration as to sufici- 
ency of service—If could be implied or should be express— Constructive res 
judicata—lf applicable when party sought io be bound had no knowledge of 
facts forming basis of his objections. | 

An assignee of a decree applied for recognition of the assignment and 
for execution. Notice was taken to the judgment-debtor. As he declined 
service, it was affixed. The Court noted “notice refused hence affixed, defen- 
dant absent” and then ordered the petition. Inthe next application by the 
assignee of the decree the judgment-debtot objected to the execution on 
several grounds and contended that the order recognising the assignment 
will not be res judicata for two reasons that, 

: (a) there was no declaration as to service sufficient under O.5, r. a 
C: P. Code and, 

(b) that he was not aware of the facts relating to the aieia now 
raised and hence there could be no constructive res judicata. 

Held, (1) that though there was no specific order declaring service suffi- 
cient still such an order could be implied from the language of the order. 

(1939) 2 M.L.}. 926, followed; 

64 M.L.J. 629 distinguished gad. 

(2) that the rule of constructive res judicata has no application aherë 
the party who is sought to bé bound by it has no knowledge of the facts for- 
ming the basis of the objections. 

42 C.W.N. 560, followed. 

V. Muthukrishna lyer for Petitioner. 
À. Srirangachariar and T. R. Srinivasan for Respondent, 
K.C 


King, J. A. A. O. No. 617 of 1938. 
19th April, 1940. 

Evidence Act (I of 1872), 5.116 ~T enant contending that lease deed was 
sham and nominal transaction never intended to be put nio operation at all— 
Whether barred by S, 116. 

NRC A 
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Where a person who has executed the lease deed contends that the lease 
‘deed was never meant to be put into operation at all, it follows ‘that if his 
plea is true, he was never a tenant Ifa manis not a tenant, he cannot be 
estopped under S. 116 from proving his contention. 

LL.R. 19 Bom. 133 referred. ; 

V. Govindarajachariar and K. S. Narayana Aiyar for Appellant 

T. E. Ramabhadrachariar ior Respondent. 

K $. 

' Wadsworth, J C. R P. No. 315 of 1937. 
19th April, 1940. 

Provincial Insoluency Act (V of 1920), Ss 53 and 54--Onus of proving 
want of consideration. 

In a case under Ss. 53 and 54 of the Provincial Insolvency Act, the onus 
of proving want of consideration lies in the first instance on the Official 
Receiver. But when the alienee admits the truth of the Official Receiver’s 
evidence that the money was not paid as recited in the document but was paid 
after registration before witnesses other than those who attested the docu- 
ment the burden shifts to the alienee to adduce at any rate prima facie 
evidence of the special circumstances alleged. 

S. Venkatesa Aiyangar for Petitioner. 


K.R Vepa for Respondent. 





K. S. — 
[F. B] 
The Chief Justice, King Appeals Nos 234 and 235 of 1937 
. and Sonayya, JJ. and C. M. Ps. Nos. 980 and 981 
26th April, 1940, of 1940. 


Evidence Act (I of 1872), Ss. 74 and 65 (e)—Returns under S. 22 of the 
Income-tax Aci—If public documents within S. 74, Evidence Act—Admis- 
sibility of certified copies in evidence under S 65 (e) of Evidence Act. 
~ Inasuit on lost pronotesa certified copy of the plaintiff's income-tax 
return was tendered in evidence to prove the notes. 

. Held, the returns would be public documents within the meaning of 
Evidence Act, S. 74 and secondary evidence of the same would be admissible 
in evidence under S. 65 (e) of the Evidence Act, 

I.L.R. 2 Rang. 391; L.L.R. 56 Bom. 324 not followed. 

50 L.W. 827: ILL.R. 1940 Mad 329 referred to. 

P. V. Rajamannar, K. Subba Rao and D. Suryaprakasa Rao for 
Appellants. 

Sir Alladi Krishnaswamt Ayyar, Nugent Grant and V, Suryanarayana 
for Respondents. 

K.S. — 
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Wadsworth and C. R. P. Nos. 1115 and 1106 of .1939. 
Patanjali Sastri, JJ. uti 
10th April, 1940. : eh 


Madras Agriculturists’ Relief Act (IV of 1938), S. 9—Origmal debt by 
non-agriculturist—-Supersession by a fresh pronote by original debtor along 
with an agriculiurtst—A pplicability of 5.9. k 

A promissory note by two brothers 4 and B on 8th October, 1934, was 
in supersession of an earlier promissory note executed on 28th May, 1930, by 
one of them alone, who was not an agriculturist within the purview of the 
Act. The other brother claimed the benefit of the Act onthe basis that the 
debt upon which he has been sued was in renewal of a prior debt so far as-he 
is concerned. a 

Held, asthe original “debt” was not a debt due from an agriculturist 
as defined in S. 3, it is not open to the agriculturist brother to call in aid’ 5,9 
on the ground that the debt upon which’ he is sued is in renewal of a prior 
debt. 

S. Ramachandra Atyar for Petitioner. i Ta 


N. Muthuswami Atyar and N. Ramanatha Aiyar for Respondents. 
K.S. 4 
The Chief Justice and C. M. P. No. 4901 of 1939, 
Krishnaswamt Aivangar, J. - 
ilth Apri, 1940. 


Civil Procedure Code (V of 1908), S.111 (a) as amended by Government 
of India (Adaptation of Indian Laws), Order, 1937—Appeal to Federal Court 
—Decision of single Judge of High Court—Certificate under Government of 
India Act 1935, S. 205 (1) that case involves important question as to the 
interpreiation of Government of India Act—Leave to appeal to Federal 
Couri. ore 





es ate 
At the time of dismissing a revision petition (against an order scaling’ 
down a debt under Madras Act IV of 1938) following the Full Bench decisio 
that the Act was intra vires the Judge gave a certificate under the Gévern- 
ment of India Act, S. 205 (1) that the case involved an important question on 
the interpretation of the constitution Act. The present application for leave 
to appeal to the Federal Court was opposed on the ground that no appeal lay 
from the order of a single Judge of a High Court and reliance was placed on 
S: 111 (a) of Civil Procedure Code as amended by the Government of India 
(Adaptation of Indian Laws), Order, 1937. After an examination of the 
relevant provisions of the Civil Procedure Code and Government of India 
Act. = 


Held, the order of the Judge was a final order and Cl. 15 of the Letters 
Patent prohibits an appeal from an order passed by the Court in the exercise 
of its revisional powers and the Judge having given the certificate under the 
Government of India Act, S. 205 (1) leave to appeal must be granted. 

V.V. Srinivasa Atyangar and P. S. Sarangapant Atyangar for Petitioner 

B. K. B, Naidu and R. Muthtaluswams for Respondent. 

K S. 
Krishnaswams Atyangar, J. 4 C. R. P. No. 1116 of 1939- 

12ih April, 1940. 

Madras Agriculturist’ Retief Act UV of 1938), S. 23, Proviso—Scope 
and effect. 

NRC 





72 


œ- The proviso only requires notice to go to the auction purchasers before 
au order is made under the section. This can be done after the period of 90 
days provided the petition is filed within the period limited. 
~- N. Srinivasa Atyangar for Petitioner. 
A. V. Viswanatha Sastri and T. E. Gopalan for Respondent. 
K. S. 
„„ Wadsworth, J a C. R. P. No. 20 of 1939. 
. 23rd April, 1940. i 
- Provincial Small Cause Courts Act (IX of 1887), Art. 31—Person claim- 
ing share of profits from other co-owner in possession between preliminary 
and final decree for partttion—If suit falls under Art. 31 of Provincial Small 
Cause Courts Act. 
+... The parties were co-owners during the interval between the preliminary 
and: fina! decree in a partition suit and the plaintiff alleged a wrongful failure 
to, give the plaintiff her share of those profits. 
Held, such a suit does not come under Art. 31 of the Provincial Small 
Cause Courts Act. 
A.L.R, 1930 Lah. 613 and I.L.R. 40 All. 666, followed. 


P.R. Ramakrishna Atyar for Petitioner, 
LG G. N Thirumalachariar for Respondent. 


Lt 








4 


Horwaill, J. C. R. P. No. 435 of 1937, 
24th A pril, 1940. 

“Civil Procedure Code (F of 1908), S. 73—Rateable distribution—Person 
merely attaching before fudgment—If entsiled to rateable distribution. 
E Court can only divide the assets among such persons as may have made 
application to the Court for the execution of decrees. So where a creditor 
merely gets an attachment before judgment he is not entitled to claim rate- 
able distribution of assets realised i in execution before he took out execution 
proceedings. < 

LL. R. 47 Mad. 483 (F.B.), a A 

- K: P.. Ramakrishna and P. Sridhara Rao for Petitioner. 


- P. Govinda Menon for Respondent. 
Ki S: 
ee „ Abdur Rahman, J. a C. R. P. No. 856 of 1940. 
Ka Ist May, 1940. 
“U Suits Valuation Act (VII of 1887), S. 8—Morigage suit—Suti ir redemp- 
iion and recovery of surplus profits—If claim for distinct subjects—J urisdsc 
tional valuation. 

- Where the main relief claimed by a plaintiff in a mortgage suit is for 
redemption ‘and the prayers for surplus profits.or for accounts are only sub- 
gervient to the main relief claimed, the value placed on the relief fér 
redemption would cover tbe relief in regard to surplus profits as well and 
the latter need not be valued separately. 

60 M.L.J. 698 and I.L.R. 45 All. 154, followed. 
M. Shama Das for Petitioner. 
IS Narayana Atyangar for Respondent. 
K.S. A 
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PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow. ] 
PRESENT :—LorbD MACMILLAN, SIR GEORGE RANKIN 
AND MR. M. R. JAYAKaR. 


Babu Bhagwan Din and others .. Appellants* 
v. 
Gir Har Saroop and others .. Respondents. 


Res judicata—Order by District Judge under Charitable and Religious 
Trusis Act (XIV of 1920), 5.3 directing respondents to furnish accounts and 
particulars relating to a temple alleged to be a public trust—Decision if 
final—Subsequent suit against respondents under S. 92 of Civil Procedure 
‘Code (V of 1908) and another suit by coparceners of respondents claiming 
temple as private property—If barred by res judicata—Temple—Dedication to 
bublic—Tesis. 

Where an application is made to a District Judge under S. 3 of the Chari- 
table and Religious Trusts Act, 1920, for an order directing accounts and other 
particulars to be furnished in respect of an institution, such as a temple, 
alleged by the applicant to be a public charity, and where the Judge holds 
that a prima facte case has been made out that the institution is in fact the 
subject of a pnblic trust, and accordingly makes an order directing the 
furnishing of those accounts and other particulars, that decision so given by 
the Judge under the Act isa decision ina summary proceeding which is 
neither a suit nor of the same character as a suit, and there is no provision in 
the Act making it final; the doctrine of res judicata can, therefore, not be 
invoked by way of setting up that decision as a bar toa regular suit to 
determine the status of the institution even in the case of a person who wasa 
party in making or resisting the application under the Act; and it is immate- 
tial that the existence of a public trust is the foundation of the proceedings 
authorised by S. 3 of the Act, for, while the Judge may have to come to a 
decision on the question of status in order to satisfy bimself on the question 
of his own jurisdiction, he cannot give himself jurisdiction by coming to an 
erroneous decision-on the point in question. , 





< *P, C. Appeal No. 79 of 1937. ` _ lUth „October, 1939, 
; Oudh Appeals Nos. l and 2 of 1935. `> sa ; 
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Prem Nath v. Har Ram, A.I.R. 1934 Lah. 771 and Haidaralli v. Gulam- 
mohiuddin, (1934) I.L.R. 58 Bom, 623, approved and followed. 


Opinion of Niamatulla, J., in Makadeo Bharthi v. Mahadeo Rat, (1929) 
L.L.R. 51 All. 805, approved. 


Observations by the Board on the principles of evidence to be applied in 
determining whether a temple has been dedicated to the public. Pujari Laksh- 
mana Goundan v. Subramanta Atyar, (1923) 29 C.W.N. 112 (P.C.), distin- 
guished. 

Consolidated appeals from a decision of the Chief Court 
of Oudh dated 23rd October, 1934 (Nanavutty and Hasan, 
JJ.), on the one 'hand reversing a decision of the Subordinate 
Judge, Mohanlalganj, and on the other hand peel a deci- 
sion of the Subordinate Judge, Malihabad. 


On 14th April, 1930, the appellants filed before the District 
Judge, Lucknow, under S. 3 of the Charitable and Religious Trusts 
Act, 1920, an application for an order directing accounts to be 
furnished in respect of a temple in Lucknow with the land adjoin- 
ing, and the houses occupied with, it. The respondents to that 
application were five of the respondents to the present appeal all 
of whom claimed to be direct descendants of one, Daryao Gir, to 
whom a grant of the land in question had been made by the Nawab 
of Oudh in 1781. The application alleged no mismanagement of 


` the temple, in the conduct of which no public interference had ever 


taken place. The five respondents to the application having 
refused an option given to them by the District Judge to bring an 
action for a declaration that the temple was not subject to a public 
trust, the Judge placed the burden on them of proving that fact 
and held that they had failed to discharge it. He accordingly 
made an order directing the furnishing of particulars relating to 
the property. 

That order not having been complied with, the appellants in 
September, 1931, sued the same five respondents before the Subor- 
dinate Judge, Mohanlalganj, asking for their removal and for the 
appointment of new trustees. In December, 1931, fourteen plain- 
tiffs brought an action in the Court of the Subordinate Judge of 
Malihabad for a declaration that they and four of the respondents 
to the application of April, 1930, were members of the joint Hindu 
family to whom the temple belonged. Judgment was given for 
the plaintiffs (that is, the present appellants) in the first suit, the 
Court holding that the decision of the District Judge on the appli- 
cation under S.3 of the Act of 1920 concluded the matter in their 
favour. About a year later, the Judge in the second suit held that 
ihe temple was private property. On appeals against the two deci- 
sions, the Chief Court held that the temple was private, negativing 
the view of the Subordinate Judge in the first suit that the doctrine 
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of res judicaia applied as a result of the District Judge’s decision 
on the application under the Act. Against that decision of the 
Chief Court, and the consequent decrees, the present appeals 
were brought. The facts are more fully stated in the judgment. 


P. V. Subba Row for Appellants.—(Only the arguments rela- 
ting to the question of res judicata are here recorded, the question 
of the status of the temple raising only issues of fact.) The effect 
of the proceedings taken by the appellants under S. 3 of the Act 
of 1920 is, it is submitted, to bar an action brought fora declara- 
tion that the temple is piivate, since the District Judge has, in 
adjudicating on the application, held that a strong prima facie 
case was made out by the appeilants (the applicants before him) 
that the temple was subject to a public trust. The effect of the 
Act, taken as a whole, is to render this application final. The 
District Judge has had the evidence before him, has weighed it in 
his mind, and has come to a conclusion upon it, and there is 
no reason why that decision so arrived at should not be taken as 
final and binding against all comers, even those interested in the 
property who were not parties to the application. It cannot be 
right that, the matter having been investigated and adjudicated 
upon by a District Judge on an application of this kind, it should 
be open to another Court to reconsider the same matters, possibly 
arriving, as in the present case, at an exactly opposite conclusion. 


T.B.W. Ramsay for Respondents.—The proceedings taken 
under S. 3 of the Act of 1920 are not and are not meant to be final. 
It is significant that the Act nowhere lays down that the decision 
of the District Judge on such an application is to be final, which 
would have been an obvious point to make clear had such been the 
intenlion of the legislatures Admittedly the application here 
relied upon as a bar is only one for an order directing an account 
to be furnished; but such an order will only be made on the basis 
that the temple is the subject of a public trust. The Judge hearing 
the application must therefore have had the whole question before 
him and have come to the conclusion as an integral part of his deci- 
sion that the temple was subject to a public trust. Otherwise he 
would not have directed the furnishing of an account and other 
particulars at all, The question of the status of the temple is thus 
a matter which has necessarily been investigated and adjudicated 
upon on stich an application, and it follows, it is submitted, that the 
application, though in form merely for an account, is such as to 
give rise to a case of res judicata. 

The very nature of the proceedings on such an application is 
against their being final on so important a matter as the status of 
the institution in question, and it is no argument that the result of 
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such an application should be held binding that a party to it may 
be unwilling to bring a suit to establish his title, Counsel referred 
to Prem Nath v. Har Rami and Haiderali v. Gulammohiuddin®, 


10th October, 1939. Their Lordships’ judgment was 
delivered by . 


SIR GEORGE RANKIN.—On 14th April, 1930, the first two 
appellants (uncle and nephew) filed before the District Judge 
at Lucknow an application under 5. 3 of the Charitable and 
Religious Trusts Act (XIV of 1920) for an order directing 
accounts to be furnished in respect of a certain temple in 
Lucknow together with land and houses adjacent thereto and 
occupied therewith. The principal deity is Bhaironji and from 
this idol the temple takes its name but there are other idols also 
in different parts of the temple compound, which is now of an 
area variously stated as about four bighas or 16 biswas. The 
respondents to the application were five in number, three men 
and two women: with certain other members of their family 
they are now respondents before the Board in this consolidated 
appeal. They claim to be direct descendants of one Daryao Gir 
to whom,a grant was made in 1781 of the land now in question. 
by the then reigning Nawab of Oudh. It has been found and 
it does not appear to be in doubt that the members of this 
family are grthastha fakirs being at once goshains and house- 
holders. The family comes from the Bijnore district “on the 
Dhampur side” and is a joint Hindu family of the usual type. 
At the time of the application to the District Judge members of 
the family had been continuously in «occupation and control of: 
the temple and a number of samadhs or tombs had been set up 
containing the ashes of goshains who had belonged to the 
family. No interference with the management of the temple or 
the conduct of its worship whether on behalf of the public or 
otherwise had at any time taken place. It was not alleged in 
the application that the family had been guilty of any neglect 
or mismanagement and the contrary has now been held by the 
Courts in India. The District Judge gave to the five respon- 
dents before him an option to bring a suit for a declaration that 
the property was not subject to a trust for a public purpose of a 
charitable or religious nature but they did not take this course. 
ss he threw upon them the burden-of eae aia this 





ares “ALR, 1934 Lah, 7/1. >>> ay (1934) LLR. 58 Bom: 623: e` 
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allegation and after hearing nine witnesses for the applicants 
and two of the respondent goshains, and after considering 
certain documents, he held that there was a strong prima facite 
case that the temple formed the subject of a public trust and 
that the goshains had failed to establish the opposite. He 
therefore directed the goshatns before him to furnish particulars 
of the extent of the property, the nature of the buildings and 
the income for the past year (lst October, 1930). This order 
was not complied with, and on the 16th September, 1931, the 
first two appellants brought in the Court of the Subordinate 
Judge, Mohanlalganj, suit No. 108/7 of 1931 against the same 
five members of the respondents’ family. The suit was framed 
under S. 92, Civil Procedure Code: relying upon the failure to 
furnish particulars as ordered by the District Judge, the plaint 
asked for removal of the defendants, the appointment of new 
trustees and the framing of a scheme for the management of 
the temple. Before judgment had been given in this suit, 
another suit—No. 8/130 of 1931—was on 23rd December, 1931, 
brought in the same Court by 14 plaintiffs, claiming that they 
and four of the persons impleaded as defendants were members 
of the joint Hindu family to whom the temple belonged. This 
meant that 13 persons who had not been made parties to the 
proceedings before the District Judge were now putting their 
rights in suit as descendants of Daryao Gir and his co- 
parceners. The contesting defendants to this suit included the 
first two appellants—that is, the uncle and nephew who had 
initiated the proceedings before the District Judge. Judgment 
in the former of these suits (No. 108/7) was given on 22nd 
February, 1932, by the learned Subordinate Judge at Mohanlal- 
ganj. He held that the five goshains, defendants before him, 
had not proved that 13 other members of their family were 
interested and he left this to be determined in the other suit. 
He considered that the order of the District Judge concluded 
the question whether the temple was or was not the subject ofa 
public religious trust and he decreed the suit, removing the five 
defendants, appointing new trustees and approving a scheme. 
About a year later (28th February, 1933) judgment in suit 
No. 8/130 of 1931 was delivered by another Subordinate Judge 


‘(at Malihabad) holding that the temple property was the 
private and personal property of the 18 persons (14 plaintiffs 
and four defendants) of the respondents’ family on behalf of 
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whom it had been claimed. Both of these decisions were taken 
on appeal to the Chief Court at Lucknow and on 23rd October, 
1934, Nanavutty and Zia-ul-Hasan, JJ., delivered one judgment 
covering the two appeals. They held that the temple property 
was not impressed with a public trust but was private property 
belonging to the joint family of the goshains. Hence the two 
appeals, which are now before the Board as a consolidated 
appeal. 


The first question is whether the order of the District 
Judge made under the Charitable and Religious Trusts Act, 
1920, precludes the respondents from disputing that the temple 
is the subject of a public religious trust. That order was made 
in the presence of five members only of the family and it is not 
shown that the other members are bound by it according to any 
principle of representation. Hence it is difficult to see how 
these other members can be prevented from claiming the 
property as belonging to their joint family. The Chief Court 
have refused for other reasons also to regard the District 
Judge’s order as conclusive. In this they have followed the 
decisions of a Bench of the Lahore High Court in Prem Nath 
v. Har Ram! and a single Judge of the Bombay High Court in 
Haidaralli v. Saiyad Gulammoliuddin2? and have agreed with the 
view of Niamutulla, J., in Mahadeo Bharthi v. Mahadeo Rai in 
preference to the opinion of Mukerji, J., in the case last 
mentioned. Their Lordships agree with the Chief Court. They 
hold that the decision of the District Judge under the Act of 
1920——-a decision from which by S. 12 there is no appeal—is a 
decision in a summary proceeding which is not a suit nor of 
the same character as a suit; that it has not been made final by 
any provision in the Act; and that the doctrine of res judicata 
does not apply so as to bar a regular suit even in the case of a 
person who was a party to the proceedings under the Act. The 
existence of a public trust is the foundation of the proceedings 
authorised by S. 3 of the Act: prima facte while the District 
Judge may have to come to a decision upon this point in order 
to satisfy himself on the question of his own jurisdiction, he 
cannot by an erroneous decision thereon give himself jurisdic- 
tion. To produce this result there must be some provision in 


1, A.LR. 1934 Lah. 771. 2. (1934) 1,L.R. 58 Bom. 623. 
3. (1929) 1.L.R. 51 All 805. 
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the Act which requires a contrary construction. No matter 
how long or how peaceably an individual may have been in 
possession and enjoyment of property it is always possible for 
persons claiming to be acting for the public to lay claim to the 
property as having been impressed with a trust of a charitable 
or religious nature. It is readily intelligible that the District 
Judge should be required to stay proceedings under the Act in 
any case in which the person against whom they have been 
taken is willing to bring a suit. But it would be both drastic 
and anomalous to provide that a person in possession, if not 
willing to bring a suit to establish his own title affirmatively, 
must be content to abide without right of appeal by the decision 
of the District Judge in a proceeding of this character. The 
terms of S. 6 of the Act are intended, in their Lordships’ view, 
to define the consequences of such an order as was made in this 
case by the District Judge on Ist October, 1930, but the words 
“if a trustee without reasonable excuse fails to comply” cannot 
be read to exclude a contention in.a regular suit that the 
plaintiff is not a trustee or to prevent a similar contention being 
raised by a defendant to a suit under S. 92 of the Code. 


Upon the merits, it is desirable to consider first the docu- 
ments. The main document of title has already been mentioned. 
It is exhibit No. 4 dated 2nd April, 1781, whereby the Nawab 
of Oudh granted the property now in question to the respon- 
dents’ ancestor, Daryao Gir. The grant runs as follows:— 


“The present and future state officials of Haveli Lucknow, suburbs and 
the province of Akhtarnagar Oudh, should know that five pucca bighas waste 
land, free from Government revenue, mal and sewai, in the immediate vicinity 
of village Nawagaon. included in the said Haveli whereon lies the house of 
Bhairdon, has been granted along with the said house, in the name of Daryao 
Gir Goshain the Mahant, free of all dues and shall not be shown in the 
record; that the said land shall, generation after generation and descent 
after descent, be left in the possession and enjoyment of the said person and 
his heirs and they (officials) should not interfere and meddle with the same 
for any reason so that the said person having remained in possession of the 
said land and constructed a house, etc., should with contentment and devotion 
remain engaged in praying for His Highness.” 


This grant was construed by a Court of the Nawab in 
1843 when members of the respondents’ family took proceedings 
to eject certain dhobts (washermen) who had been allowed to 
set up and live in a thatched hut in the courtyard of the 
temple. It was held to be a grant of five bighas of the waste 
land to Daryao Gir, ancestor of the “fakirs’’, to be held genera- 
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tion after generation as a muafi (revenue free grant) and that 
the “fakirs” had been long in possession. There is also the Khasra 
compiled after 1857 at the time of the first Settlement of the city 
of Lucknow soon after the annexation of Oudh by the British. 
This shows the plot as “mud house of Bhaironji” and under the 
heading “name of owner by virtue of possession” are inserted 
“Kesri Gir and Jawahir Gir and Kalyan Gir disciples of Daryao 
Gir”. These are the main documents in the case but there are 
in addition a number of ‘‘sarkhats”, or leases of shop rooms on 
the outskirts of the temple property. These are expressed to 
be granted by individual members of the respondents’ family: 
as the Trial Judge (in suit No. 8/130) has pointed out, the 
lessors were representative of each of the three branches of the 
family. The Chief Court noticed that there is no lease in the 
name of the idol as distinct from the names of individual 
goshains. In these leases the goshains are sometimes referred 
to as “owners” of the shop or Rothrt: in one at least, as owners 
of the “asihan Sri Bhaironji”. 


~ Jt will be convenient to indicate the main features of the 


-evidence before attempting to draw any inferences from the 


documents. The appellants rely strongly on the fact that for 
many years Hindu members of the public have resorted to the 
temple for worship and darshan without let or hindrance. 
About 46 years before the trial, a mela or fair had been started 
by some musicians and dancers and had become an annual 
function towards which public subscriptions were collected. 
There was some evidence that part of these monies had been 
spent upon whitewashing and repairing the temple but the 
Chief Court does not consider this to be established; though it 
is certain that the temple and its goshatns profited from the 
increased resort to the temple during the mela. 


The appellants maintain that upon a review of the history 
of the temple they have established that it was held out to the 
public as a public temple and that the Courts in India should 
have applied to it the reasoning of the Board in the Madras case 
of Pujari Lakshmana Goundan v. Subramanta Atyar!. The 
facts which have been held by the Courts below to tell in favour 
of the respondents are that there had been no previous inter fer- 
ence with the temple on behalf of the public; that the goshains 





1. (1923) 29 C. W. N. 112 (P. C.). 
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took the offerings for themselves; that they divided them 
according to their shares as members of different branches of 
the family; that they spent money on repairs; that they gave 
leases in their individual names and not in the name of the idol; 
that they closed the temple when they had occasion to go to their 
native village for family ceremonies, for example, marriages; 


and that tombs to certain members of the family were put up 


though they could not claim to be famous saints. 


Their Lordships agree with the Chief Court in holding that 
the grant of 1781 is not a grant to the idol or an endowment of 
a temple or a gift made by way of trust for a public religious 
purpose. The grant is to Daryao Gir and his heirs in perpetuity. 
Had it been intended as an endowment for an idol it would 
have been very differently expressed: the reference to the 
grantee’s heirs, and the Arabic terminology ‘“naslan ba'da naslin 
wa bainan ba'da bainin” (descendant after descendant and 
generation after generation) are not reconcileable with the view 
that the grantor was in effect making a wakf for a Hindu 
religious purpose, even if it be assumed that this is not other- 
Wise an untenable hypothesis. While it is true that the origin 
of the idol is not completely traced—the respondents’ allegation 
that it was founded or set up by Kishore Gir, father of the 
grantee, not being established by evidence—the grant of 1781 
discloses the existence of a fakir with an idol in a mud hut 
squatting upon waste land which did not belong to him and 
which was given to him for the first time by the grant. It 
would, in their Lordships’ opinion, be an error in method if the 
subsequent history of the little temple was not looked at in the 
light of this grant. While it is certainly possible that in the 
- course of years the temple should have been so dealt with as to 
become dedicated for the benefit of the Hindu public as a public 
temple, such a dedication requires to beproved. Their Lordships 
consider that in suit No. 8/130, the Courts in India have 
followed a proper method and arrived at a correct conclusion 
upon the point. The decision of 1843 shows the position to 
have then been as in 1781 and the khasra at the time of the 
Settlement of Lucknow shows no variation—there is still a mud 
hut with an idol in it and the “owners” are members of the 
respondents’ family, though described as “disciples of Daryao 
Gir”, The general effect of the evidence is that the family have 
treated the temple as family property, dividing the various 
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forms of profit whether offerings or rents, closing it so as to 
exclude the public from worship when marriage or other 
ceremonies required the attendance of the members of the 
family at its original home, and erecting samadhs to the honour 
of its dead. In these circumstances it is not enough, in their 
Lordships’ opinion, to deprive the family of their private 
property to show that Hindus willing to worship have never 
been turned away or even that the deity has acquired consider- 
able popularity among Hindus of the locality or among persons 
resorting to the annual mela. Worshippers are naturally 
welcome at a temple because of the offerings they bring and the 
repute they give to the idol: they do not have to be turned away 

on pain of forfeiture of the temple property as having become ` 
property belonging to a public trust. Facts and circumstances, 
in order to be accepted as sufficient proof of dedication of a 
temple as a public temple, must be considered in their historical 
setting in such a case as the present; and dedication to the public 
is not to be readily inferred when it is known that the temple 
property was acquired by grant to an individual or family. 
Such an inference if made from the fact of user by the public is 
hazardous, since it would not in general be consonant with 
Hindu sentiments or practice that worshippers should be turned 
away; and as worship generally implies offerings of some kind 
it is not to be expected that the managers of a private temple 
Should in all circumstances desire to discourage popularity. 
Thus in Mundancheri Koman v. Achuthan Nairi the Board 
expressed itself as being slow to act on the mere fact of the 
public having been freely admitted to a temple. The value of 
public user as evidence of dedication depends on the circum- 
stances which give strength to the inference that the user was 
as of right. Their Lordships do not consider that the case 
before them is in general outline the same as the case of the 
Madras temple, Pujari Lakshmana Goundan v. Subramania 
Avyar®, in which it was held that the founder who had 
enlarged the house in which the idol had been installed by him, 
constructed circular roads for processions, built a rest house in 
the village for worshippers, and so forth, had held out and 
represented to the Hindu public that it was a public temple. 
The Chief Court have, in the opinion of the Board, correctly 





2. (1934) 67 M.L.J. 788: L.R. 61 LA, 405: LL.R. 58 Mad. 91 (P.C.). 
2. (1923) 29 C.W.N. 112 (P.C.). 
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estimated the particular facts of the case before them and have 
rightly negatived the contentions that the temple is a public 
temple and that the property in suit is impressed with a trust of 
a public religious character. 

Their Lordships will humbly advise His Majesty that this 
consolidated appeal should be dismissed. The appellants must 
pay the respondents’ costs. 

Solicitors for Appellants: Hy. S. L. Polak & Co. 

Solicitors for Respondents: James Gray & Son. 

R.C. C. 


K.S. 





Appeal dismissed. 


[FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR ALFRED Henry LIONEL Leac, Chief 
Justice, Mr, Justice KrisHNASWAMI AIYANGAR AND MR. 
JUSTICE PATANJALI SASTRI. . 
Petitioners (13th, 14th 
and 15th Counter- 

Petitioners). 
Criminal Procedure Code (V of 1898), S.107—Notice under—Nature of 


—Breach of peace—Coniemplation of—Notice must set out informaiton of 
breach—Case for inquiry to be disclosed in notice. 


Muthuswami Chettiar and others 


On the question referred to the Full Bench, namely, whether a notice 
under S. 107 of the Criminal Procedure Code, stating that the petitioner was 
a leader of one of the rival factions in a village, that the feelings between the 
factions were strained, that there was a likelihood of a breach of peace in 
the village and that the petitioner was giving active support to the members 
of his faction to further their nefarious activities, which activities were 
known to the petitioner as evidenced by the afidavit filed by the petitioner, 
was one relating to a wrongful act in contemplation and was in the circum- 
stances justifying a Magistrate to demand of the petitioner the security bond 
for keeping the peace, 


Held, that the substance of the information received by the Magistrate 
had set out acase for inquiry under S.107. The notice complied with the 
requirements of S.107 and hence no ground for the petitioner existed to 
apply for revision to the High Court. 


The notice under S. 107 is merely a preliminary step and no order can be 
passed under S. 107 unless the inquiry, which follows, under Ss. 112, etc., the 
issue of notice shows that the laying of the information was justified. The 
High Court can always interfere when the inquiry has not been held in 
accordance with the law or a wrong conclusion is arrived at. 


— 


19th September, 1939. 





#Crl, R. C. Nos. 245, 246, 298 and 340 of 1939 
(Cri. R. Ps. Nos. 226, 227, 276 and 316 of 1939). 


F B. 


Muthu- 
swami 
Chettiar, 

In re. 


F.B. 


Muthu- 
swami 
Chettiar, 

In re, . 
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High Court Proceedings No. 1952 (29th August, 1876), (1876) 2 Weir 49; 
Nagi Reddi Konda Reddi v. King-Emperor, (1917) I.L R. 41 Mad? 2405, 
Maruthapolh Gounder v. Emperor, (1937) M.W.N.48; Kumarappa Chethar 
v. Emperor, (1937) M.W.N. 1072 and Jaguji Rai v. Emperor, (1918) 1GA.L.J. 
567, referred to. > 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-Divisional Magistrate of Pollachi dated. 


22nd February, 1939 and made in.M. C. No. 63 of 1938, etc. 


K. S. Jayarama. Aiyar, N. Shanker Bhat, G. Gopalaswamt, 
S. R. Subramaniam and N. Somasundaram for Petitioners. 


The Public Prosecutor (V. L. Ethiraj) for the Crown. 


These petitions coming on for hearing before the Hon'ble 
Mr. Justice Patanjali Sastri, the Court made the following 


ORDER OF REFERENCE TO FULL BENCH.* 


These Criminal Revision Cases raise an important question 
as to the construction and scope of S. 107 of the Code of- 
Criminal Procedure. On- the one hand, it is argued for the 
petitioners that the information and the evidence on which 
a Magistrate can act under this section must relate to 
a breach of the peace or wrongful act in contemplation 
at the time when such information is given to the Magistrate, 
and that any wider construction of the provision might have 
the effect of turning the section into a weapon of oppression in 
the hands of the Magistracy. On the other hand, it is con- 
tended by the learned Public Prosecutor that such a restriction 
of the scope of the section would impair its practical usefulness 
as a provision authorising preventive or precautionary proceed- 
ings being instituted against persons who, in the opinion of the 
local Magistrates, are likely to disturb public tranquillity, and it 
is therefore urged that a wider construction should be placed 
upon it. The language of the provision is by no means free 
from ambiguity and there is considerable divergence of judicial 
opinion on the point. See, for example High Court Proceed- 
ings No. 1952 (29th August, 1876),1 Maruthapal Gounder 
v. Emperor2, and Rajah Run Bahadoor Singh v. Ranee Tiles- 
suree Koers, relied upon for the petitioners; and Kumarappa 
Chethar v. Emperor,4 and the decision of Lakshmana Rao, J., in 


~ 








*5th September, 1939. = 
1. (1876) 2 Weir 49. 2. (1937) M,W.N. 48, 
(1874) 22 W.R. (Crl.) 79, 4, (1937) M.W.N. 1072. 
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Cri. R. C. No. 105 of 1939 (not yet reported), relied upon by 
the Public Prosecutor. 


Having regard to the general importance of the question 
raised and the conflict of decisions referred to above, I think it 
is desirable that there should be an authoritative ruling on the 
point by a: Division Bench or Full Bench and I therefore 
direct this case to be placed before my Lord the Chief Justice, 
for necessary orders as to posting. 


These petitions on a reference by the Honourable Mr. 
Justice Patanjali Sastri came on before a Full Bench. 


The Court made the following 


ORDER: The Chief Justice.—In the village of Negamam in 
the Coimbatore District there are two factions and there is 
strong enmity between them. Their enmity dates back to the 
Legislative Assembly elections held in 1934, if not earlier. At 
the present time the factions are opposing one another with 
regard to the management of an institution known as the 
Lakshmi Vilas and Dravyasagaya Nidhi. Limited and the 
management of a temple known as the Kannikaparameswari 
temple. On the 23rd September, 1938, the Sub-Divisional 
Magistrate of Pollachi served notice on twelve persons under 
S. 112 of the Code of Criminal Procedure, calling upon them 
to show,cause why they should not be ordered to execute secu- 
rity bonds under S. 107. According to an affidavit of the 
petitioner in Crl. R. C. No. 245 of 1939 filed in the present 
proceedings rioting had taken place on that day. The accusa- 
tions against these twelve persons, who have been referred to 
as the counter-petitioners, are set out in paragraph 3 of the 
petitioner’s affidavit which reads as follows :— 

“The counter-petitioners 1 to 12 noted in column 4 who are residents 
within the jurisdiction of the Sub-Divisional Magistrate, Pollachi, and who 
are members, partisans and hirelings of a faction of which Pillaya Chetty of 
Negamam is the leader, have heen systematically committing acts of row- 
dyism, assault, trespass and intimidation on members of the opposite party 
and on 23rd September, 1938, all of them were found armed with weapons 
fora similar purpose’ endangering public peace. The feelings between the 
parties are very much strained and they are likely to come to a clash at any 
moment resulting in a breach of peace disturbing the public tranquillity 
seriously. Hence it is requested that the counter-petitioners may be ordered 
to execute a bond with sureties for keeping peace for a period of one year. 
Pending termination of the proceedings all the counter-petitioners may be 


ordered to execute interim honds as breach of peace is likely to occur at any 
time.” ` FAA - 


ba 


Leach, C.J. 
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The Magistrate considered that the information was of such 
a nature that he was justified in ordering the counter-petitioners 
to execute interim security bonds. These bonds were executed 
on the 14th October, 1938. On the Sth February, 1939, the 
police laid information against the petitioner, and it is obvious 
from the notice which was subsequently served upon him under 
S. 112 that the information was to the effect that he was also a 
leader of the faction of which the counter-petitioners were said to 
be members and was giving them active support. At the same 
time information was laid against Pillaya Chetti, the person pre- 
viously referred as the leader of the faction and one Mylsami 
Goundan. The Magistrate was satisfied that there was a 
likelihood of a breach of the peace occurring and issued notice 
under S. 112 against the petitioner and the two other persons. 
In this notice they were referred to as counter-petitioners 13, 
14 and 15 respectively. The petitioner says that the notice 
served upon him does not comply with the requirements of the 
section and that the proceedings which have been instituted 
against him have been unlawfully instituted. The notice reads 
as follows :— 

“Whereas it has been made to appear to me by credible information 
that there are two factions in the village of Negamam led by Anna! Chetti on 
the one side and Muthuswami Chetti (petitioner) and Pillaya Chetti on the 
other side; 

That there is misunderstanding between Annal Chetti and counter-peti- 
tioners 13 and 14 (Muthuswami Chettiand Pillaya Chetti) regarding the 
management of Lakshmi Vilas and Dravyasagaya Nidhi, Limited and owing 
to the Delhi Assembly elections in 1934 and alsoin respect of the manage- 
ment of the Kannikaparameswari temple; 

That there is dispute and civil litigation between the two factions regard- 
ing possession of the temple lands, that consequently the feelings between 
the two parties have become strained and that there is likelihood of a breach 
of the peace in the village, that counte1-petitioners 13 to 15 (petitioners 
herein and the counter-petitioners 14 and 15) are giving active support to 
counter-petitioners 1 to 12 to further their nefarious activities in the 
village; ` 

That counter-petitioner 15 trespassed into the house of Kamatchi Chetti 
on the 23rd September, 1938 and created trouble; 

That counter-petitioners 1 to 12 who were responsible for the disturbance 
in the village on 23rd September, 1938, had come there at the instance of 
counter-petitioner 15 to help counter-petitroner 14 and his son and to retaliate 
the attempted attack on them on Zlst September, 1938; 

That you are likely to commit a serious breach of the peace and disturb 
the public tranquillity at the village of Negamam; 

You are hereby required under S. 107 (1) of the Criminal Procedure 
Code to appear before this Court at 11 A.x. on 8th March, 1939, at Pollachi 
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and to show cause why you should not be ordered to execute bonds for 


Rs, 1,000 each with two sureties eachin a like sum to keep the peace for one 
year.” 


As pointed out by our learned brother Patanjali Sastri, J., 
in referring the order, the petitioner’s case is that a notice 
under S. 107 of the Code of Criminal Procedure must relate to 
a breach of the peace or wrongful act in contemplation at the 
time when information is given to the Magistrate, and that a 
notice which does not go to this length is necessarily void. 
The Public Prosecutor challenges this contention and says that 


if the section were so interpreted it would impair its practical 
usefulness. 


S. 107 (1) states :— 


“ Whenever a Presidency Magistrate, District Magistrate, Sub-Divi- 
sional Magistrate or Magistrate of the First Class is informed that any 
person is likely to commit a breach of the peace or disturb the public tranquil- 
lity, the Magistrate if, in his opinion, there is sufficient ground for proceed- 
ing, may, in manner hereinafter provided, require such person to show cause 
why he should not be ordered to execute a bond, with or without surety, for 


keeping the peace for such period not exceeding one year as the Magistrate 
thinks fit to fix.” 


The requirements of this sub-section are therefore :—(1) 
There must be information that a person is likely to commit a 
breach of the peace or disturb the public tranquillity or do a 
wrongful act which may probably cause a breach of the peace or 
disturb the public tranquillity; (2) the Magistrate, if he is of 
the opinion that there is sufficient ground for requiring the 
person against whom the information is laid to show cause why 
he should not be ordered to execute a security bond for keeping 
the peace, should issue notice to him; (3) and in calling upon 
the person to show cause the Magistrate must proceed “in 
manner hereinafter provided” which means that he must issue a 
notice in accordance with the requirements of S. 112. That 
section says that when a Magistrate deems it necessary to 
require a person to show cause he shall make anorderin writing 
setting forth the substance of the information received, the 
amount of the bond to be executed, the term for which it is to 
be in force, and the number, character, and class of sureties 
(if;any) required. As will be shown presently, S. 112 has on 
Occasions been misread and further particulars than those 
required by the section have been insisted upon. All that the 
section requires is that the substance of the information shall be 
set forth and if this is done and the other requirements of the 
section are complied with the notice is a yalid one. 


EB, 
Muthu- 
swami, 


Chettiar, 
In re. 


Leach, CJ. 
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S. 117 provides the procedure to be followed when a notice 
has been issued under S. 112. When an order under S. 112 
has been read or explained under S. 113 to a person present in 
Court, or when a person appears or is brought before a 
Magistrate in compliance.with, or in execution of a summons 


or warrant issued under S. 114 the Magistrate shall- proceed to 


inquire into the truth of the information upon which action has 
been taken and to take such further evidence as may appear 
necessary. The enquiry shall be made as nearly as may be 
practicable where the order requires security for keeping the 
peace, in the manner prescribed for conducting trials and 
recording evidence in summons cases. Therefore, before a 
person on whom a notice has been served under S. 112 can be 
required to enter into a security bond under S. 107 the matter 
must be fully investigated by the Magistrate. 


The cases on which the petitioner relies in support of his 


‘contention that the notice must set forth the particular breach 


of the peace or wrongful act in contemplation are High 
Court Proceedings No. 1952 dated 29th August, 1876), 
and the decisions in Nag: Reddi Konda Reddi v. Emperor, 
Maruthapallt Gounder v. Emperor , Santhanaramaswami v. 
Emperor and In re Kala Goundans. In the High Court 
Proceedings No.. 1952 dated 29th August, 1876, complaints 
were made against 21 persons that they were constantly 
creating disturbances in bazars and they were called upon to 
show cause why they should not be bound over to keep the 
peace. The Court expressed the opinion “that the act of which 
inforination is given and in respect of which security is required 
must be an act which is shown to be in contemplation at the 
time the information is given and not merely one a repitition of 
which may be apprehended from past misconduct of the kind 
without anything further”. This case was-under the old Code, 
but the language of Ss. 107 and 112 was materially the same. 
While we-agree that there must be something more than the 
past misconduct of the person proceeded against to justify a 
notice being served upon him we are unable to agree that the 
Code requires the information to show the particular act which 
is in contemplation at the time. The Magistrate’ must be 


— 





1. (1876) 2 Weir 49, 
‘ 2, (1917) LL. 41 Mad. 246; 3. (1937) M.W.N. 48. 
4. (1937) M.W.N- 885; 5. (1930) 59 M.L.J. 887. : 
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satisfied that there is a likelihood of a breach of the peace. 
What will satisfy him must depend on the particular facts of 
the case. 


In Nagi Reddi Konda Reddi v. Emperor, Abdur Rahim and 
Napier, JJ., considered that proceedings under S. 107 of the 
Criminal Procedure Code should be quashed if the notice issued 
did not give particulars of the persons threatened and when the 
apprehension of a breach of tiie peace arose. There the notice 
stated thai : ; 


“The seven persons headed by Nagi Reddi Konda Reddi the first accus- 
ed, a rich and influential resident of Kaluvoy, and others are addicted to 
crimes of violence involving a breach of the peace and threatened injury to 
the lives and property o: Several persons and there is an ANA A DAK 
of a breach of the peace.” 


The decision in a particular case must depend on the facts 
of the case and we are unable to agree that the absence of such 
particulars as these would necessarily vitiate the notice. In the 
first instance the particulars may not have been given- to the 
Magistrate, but nevertheless he may have been convinced that 
there was a likelihood of a breach of the peace, in which case 
it was his duty.to issue the notice. -The passing of an: order 
requiring security. will, of course, depend on the nature of the 
evidence given at the subsequent inquiry. EE 


In Maruthapaili Gounder v. Emperor®, Pandrang- Row, i 
accepted the proposition that it was necessary to state in the 
notice the likelihood of the commission in the near future of a 
particular breach of the peace or a wrongful act likely to lead 
to a breach of the peace. In Santhanaramaswami v. Emperors, 
King, J., considered that the notice in that case was wrong 
because neither time, nor place, nor any ‘indication of the 
‘identity of the persons alleged to have been threatened ‘had been 
given but, heré the learned Judge was insisting upon something 
“which the section does not insist upon. In Kumarappa Chettiar 
vy. Emperors, King, J., rightly observed that in order'io: justify 
an order under S. 107 it must be proved that the persons 
concerned are likely to break the peace. In Kalia Goundan, In 
re, Krishnan Pandalai, J., considered that 5. 112 requires the 
“Magistrate to give an “abstract of the facts” upon which he 
charges the persons proceeded against with being likely 10 





L (1917) LL.R. a Mad. 246. 
2, (1937) M.W.N. 48. 3. (1937) M.W. N. 885. 
4, (1937) M.W.N. 1072. °° a‘ 5. (1930) 59 M.L.J, 887. 
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commit a breach of the peace. If by an abstract is meant 
something mote than the substance of the information we do 
not agree. The learned Judge did not regard the notice in that 
case as being sufficient but this opinion is certainly to be 
doubted. It is, however, not necessary for the purposes of this 
case to discuss the facts of that case as the judgment does not 
appear to go beyond the other judgments to which reference 
lias been made. 


There is no doubt that action taken under S. 112 constitutes 


-a judicial act and therefore the Magistrate should not act 


arbitrarily. There must be information of a nature which 
convinces him tbat there is a likelihood of a breach of the peace. 
It is impossible to formulate a hard and fast rule with regard 
to the nature of the information on which a Magistrate should 
act. What is reasonably sufficient to satisfy a Magistrate must 
depend on the particular situation. The person who gives the 
information may not be in a position to give details, but the 
source of the information may be sufficient to convince the 
Magistrate that a breach of the peace is likely, and if he is 
convinced the law requires him to take action. We consider 
that Knox, J., aptly stated the position in Jagujt Rat v. 
Emperori, when he said — 


“As I read this section, there may be cases in which a Magistrate of the 
first class is merely informed that a person is likely to disturb the public 
tranquillity without any information being given as to his intent to do wrong- 


_iul acts. The Magistrate is responsible for the peace of the district. He 


acts upon this information and he is required to set forthin writing the 
substance of the information received In this case we are not told that the 
Magistrate has received any information of definite acts intended Apparently 
from the information he received he was satisfied that the persons 
concerning whom the information had been given were likely to commit some 
act which might occas‘on a breach of the peace. The reason given for this 
probability was that they were on terms of enmity with each other. Where 
the Magistrate can go into further particulars, he should certainly go into 
them. But it may well be that all the information he receives is that there 
will be a breach of the public peace, and if he considers that information to 
come from a reliable source, he has jurisdiction to make the order required 
by S. 112.” 


The High Court has undoubtedly power to quash proceed- 
ings where the notice issued does not comply with the require- 
ments of S. 112, but before doing so it must be satisfied that 
there has been a failure to comply. It must be remembered 
that the issue of the notice is merely a preliminary step and no 





- 1. (1918) 16 A.L.J, 567. a 
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order can be passed under S. 107 unless the inquiry which 
follows the issue of the notice shows that the laying of the 
information was justifed. The High Court can always interfere 
when the inquiry has not been held in accordance with the law 
ora wrong conclusion has been arrived at. Far too much stress 
has been laid in the past ori the wording of the notice and too 
little regard paid to the safeguards provided by the subsequent 
procedure. 


In the course of the arguments advanced on behalf of the 
petitioner several cases have been quoted which relate to action 
taken under S. 110. There are conflicting decisions on the 
question of what the notice in such a case should contain. It is, 
however, not necessary for us to discuss the cases relating to 
S. 110. S. 107 is a self-contained section and the Court is not 
required for the purposes of this petition to travel beyond the 
cases which have reference to that section. 


Now, applying the provisions of S. 112 to the notice issued 
in this case what is the position? The notice states that the 
petitioner is a leader of one of the rival factions in the village, 
that the feelings between the factions have become strained, that 
there is a likelihood of a breach of the peace in the village and 
that the petitioner is giving active support to the members of 
his faction to further their nefarious activities in the village. 
The nefarious activities referred to are known to the petitioner 
who has set them out in the affidavit which he has sworn and 
filed in support of his petition asking for the quashing of the 
proceedings. It is impossible in these circumstances tosay with 
reason that the substance of the information received by the 
Magistrate has not been set out and it is also impossible to say 
with reason that there is no case shown for inquiry under 
S. 107. We regard this notice as complying with the require- 
ments of the section, and therefore there is no foundation for 
the application to this Court to exercise its revisional powers. 


It follows that the petition must be dismissed and the Magistrate: 


will proceed with the inquiry in accordance with law. 
Kee? Reference answered, 


F.B. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LioneL Leaca, Chief 
Justice AND Mr, JUSTICE KRISHNASWAMI AIYANGAR, 


Manickavasaka Thevar and 

another _ .. Appellants* (Defendants) 

m ; 
Chidambaram Pillai .. Respondent (Plaintif). 

Madras Estates Land Act (I of 1908), S. 117—Provision whether 


obligatory or-directory—Tesi—Dtsregard of provisions as to sale—Effect— 
Absence of injury as result of irregularity—Effect. 


Whether the terms of a statute are to be regarded as imperative or 
directory only turns upon a correct appreciation of the scope of the Act itself 
and is not to be controlled by the consideration whether substantial injury 
has or has not resulted. 


Where the selling officer whose duty it was to fix the date of the a 
settle the proclamation and cause the sale to be proclaimed, disregarded the 
provisions of the statute and he did not pass a single order and the orders 
which the selling officer should have passed were passed by the Collector 
who had no authority it is not a mere irregularity and the sale cannot be 
regarded asa sale lawfully held under the Act. There is no provision in the 
Estates Land Act which is sifmilar, to O. 21, r. 90, Civil Procedure Code, 
which says that.a sale shall not be set aside as the result of irregularity or 
fraud unless the applicant has sustained substantial injury as the result. 


Kadtrvely Ambalam y. Alagappan AEE (1934) 40 L.W. 535, 
referred to. 


Appeal against the decree of the Geur of the Subordinate 
Judge of Tinnevelly in A. S. No. 61 of 1935, preferred against 
the decree of the Court of the District Munsif of Tenkasi in 
O. S. No. 373 of 1933, 


Nes: Rangaswami Aiyangar for Appellants.. ' 
- K. Venkateswaran for Respondent. ` 


- . The Court delivered the following 

Jupements. The Chief Justice.—This appeal arises out of 
a suit filed by the respondent in the Court of the District Munsif 
of Tenkasi for a decree setting aside a sale held under the Madras 
Estates Land Act, 1908, and for a declaration of his title. The 
land in suit fortned part of a mitta of which the second appel-. 
lant isthe mittadar. The ryot was‘one Namasivaya Moopanar 
who became insolvent in 1926. His insolvency, however, did not 
result in the disturbance of his possession. The Official Receiver 
took no steps to take over the land, nor even to notify the 
landlord of the ryot’s insolvency. Before the insolvency the 





*S. A. No. 23 of 1936 3rd October, 1939, 
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ryot had mortgaged the holding to the respondent, who brought 
a suit to enforce his mortgage and impleaded the Official 
Receiver as a defendant. A mortgage decree was obtained and 
on the 18th October, 1929, the property was sold in execution, 
the respondent being the auction-purchaser. He took possession 
of the property from the ryot on the 19th December, 1929. In 
1932 the second appellant instituted proceedings forthe recovery 
of the rent then due. The property was still registered in the 
name of Namasivaya Moopanar, who was made the respondent 
in the proceedings. The property was brought to sale on the 
15th October, 1932, and was purchased hy the first appellant. 


Tt will be convenient to interrupt the narrative here in 
order to refer to the relevant provisions of the Madras Estates 
Land Act, 1908. S. 112 provides that when the landholder to 
whom an arrear is due intends to avail himself of the powers 
given by S. 111 to sell the property, he shall serve on the 
defaulter through the Collector a written notice, stating the 
amount due for arrears, interest and costs, if any, the 
period for which and the holding in respect of which it is due, 
and informing him that if he does not pay the amount or file a 
suit before the Collector contesting the right of sale within 
30 days from the date of service of the notice, the holding or 
any part thereof specified in the notice will be sold. S. 113 
requires that intimation of the date of service shall forthwith 
be given to the landholder by post. S. 114 says that if the 
amount of the arrear is not paid and if no suit contesting the 
right of sale is instituted before the Collector within 30 days 
from the date of service of the notice, or if such suit has 
been decided against the defaulter, the landholder may apply 
to the Collector for sale. S. 115 provides that if no suit has 
been instituted the application for sale shall be made within 45 
days of the posting by the Collector of intimation of service 
under S. 113. No suit was filed by the defaulter and it is com- 
mon ground that the provisions of Ss. 112, 113, 114 and 115 so 
far as they were applicable were followed. S. 116 says that 
immediately on receipt of the application for sale the Collector 
shall appoint an officer to conduct the sale. 5S. 117 requires the 
selling officer by order (4) to fix a date for the sale, (1) to 
cause the sale to be proclaimed by beat of drum in the village 
in which the holding is situated, and (fti) to post a copy of his 
order in.some conspicuous place in the village. This section 
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clearly contemplates the selling officer settling the terms of the 
proclamation. 


In this case the Collector fixed the date for the sale, settled 
the terms of the sale proclamation and himself caused it to be 
proclaimed. He signed the sale proclamation as the selling 
officer, which he had no power to do as he was not the selling 
officer. The sale proclamation was settled on the 8th 
September, 1932, and was proclaimed by a process-server acting 
under his orders on the 14th September, 1932. By an order 
dated the 11th September, 1932, the Collector appointed a 
selling officer, but all that the selling officer did was to preside 
at the auction. The respondent’s case is that by reason of the 
non-compliance with the provisions of S. 117 the sale was 
unlawful. The District Munsif accepted this contention and 
decreed the suit. The decision was upheld on appeal by the 
Subordinate Judge. While admitting that there were the 
irregularities complained of by the respondent the appellants 
contend that the provisions of S. 117 of the Act are merely 
directory and that in as much as the disregard of them has 
resulted in no loss being suffered, the Court is not entitled to 
set aside the sale. 


It does not necessarily follow because imperative language 
is used in a section that a disregard of its provisions willrender 
action taken void. In the Liverpool’ Borough Bank v. Turner, 
Lord Campbell, L. C., said: 

“No universal rule can be laid down for the construction of statutes, as 
to: whether mandatory enactments shall be considered directory only or 
obligatory, with an implied nullification for disobedience. It is the duty of 
Courts of Justice totry to get at the real intention of the Legislature, by 
carefully attending to the whole scope of the statute to be construed.” 

The authorities were examined by Lord Penzance in 
Howard v. Bodingion® and he arrived at the same conclusion as 
Lord Campbell. Lord Penzance summed up the position in 
these words :— 


“I believe,'as far as any rule is concerned, you cannot safely go further 
than that in-each case you must look to the subject-matter; consider the 
importance of the provision that has been disregarded and the relation of 
that provision to the general object intended to be secured by the Act; and 
upon a review of the case in that aspect decide whether the matter is what is 
called imperative or only directory.” 


The. sections in the Madras Estates Land Act, 1908, to 
which I have referred state what should be done before a ryot’s 





J. (1861) 30 L.J. 379. 2. (1876) L.R..2 Pro. 203. 
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holding is sold for arrears of rent. In this case there was 
almost a complete disregard of the statute. The selling officer 
whose duty it was to fix the date of the sale, settle the procla- 
mation and cause the sale to be proclaimed did none of these 
things. He did not pass a single order. The orders which the 
selling officer should have passed were passed by the Collector, 
who had no authority. With such great disregard of what the 
legislature says shall be done by the selling officer we are unable 
to regard the disobedience as amounting to mere irregularity. 
We consider that in view of the degree of disobedience the sale 
cannot be regarded as a sale lawfully held under the Act. In 
Kadirvelu Ambalam v. Alagappan Ambalami, Krishnan 
Pandalai, J., also held that material irregularity deprived a sale 
of all validity. 

Our attention has been drawn to the proviso to O. 21, r. 90, 
Civil Procedure Code, which says that a sale shali not be set 
aside as the result of irregularity or fraud unless the applicant 
has sustained substantial injury as the result. There is no such 
provision under the Act which governs this case. Moreover, 
substantial injury would be done to the respondent if the sale 
were allowed to stand. He would lose all benefit from his 
mortgage decree. 


The appeal will be dismissed with costs. 


Krishnaswami Atyangar, J.—I entirely agree. The deci- 
sion of the question whether the terms of a statute are to be 
regarded as imperative or directory only turns upon a correct 
appreciation of the scope of the Act itself and is not to be 
controlled by the consideration whether substantial injury has 
or has not resulted. This is the true principle to be gathered 
‘from the judgments of Lord Campbell and Lord Penzance in 
the cases referred to by my Lard. The absence of any reference 
to the question of substantial injury is in my view significant 
and the inference is plain that neither of the Lord Chancel- 
lors (?) considered it to be an element which could affect the 
decision one way or the other. 


K. S. Appeal dismissed. 


1, (1934) 40 L.W. 535. °° 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.] 


PRESENT:—Lorp THANKERTON, LorD ROMER AND SIR 
GEORGE RANKIN, 


A. Ranganatham Chetti and others .. Appellants* 
v. 
M. Ethirajulu Nayudu .. Respondent. 


Madras City Tenants Protection Act (III of 1922), Ss.1 (3) and 2 (4)— 
Applicability—Lease for ten years from Ist October, 1912—New lease dated 
ist February, 1923, at increased reni for a term of ten years from 1st October, 
1922—If lessee entitled to the benefits of the Madras City Tenants Protection 
Act of 1922--Tenancy tf one created before the commencement of the Act— 
Lessee if a tenant continuing tn possession after the termination of a tenancy. 


By S. 1 (3) of the Madras City Tenants Protection Act, 1922, which 
came into force on 21st February, 1922, the Act is only to apply to tenancies 
created after the Act came into force. By S.2 (4) the word “tenant” is 
defined as including the persons who continue in possession after the termin- 
ation of the tenancy. 

Certain land in Madras was leased for 10 years from Ist October, 1912, 
Before the expiry of the lease, the lessor and lessee made an agreement for a 
fresh lease for 10 years at an increased rent. The formal lease for that 
period (expiring on 30th September, 1932) was executed on Ist February, 
1923, after thé City Tenants Protection Act had come into force. On’the 
lessee’s death in 1930, his sons became tenants in his place. When the lessor 
claimed surrender of possession of the land, the lessees claimed to be entitled 
to the benefits of the Act of 1922, and sought to compel the landlord to sell 
the land to him for a price to be fixed by the Court. 

Held, that the Act was not applicable, the lessees not being tenants 
continuing in possession without a tenancy title after the termination of the 
tenancy of 1912, such tenants alone being included in the words “persons who 
continue in possession after the termination of the tenancy” and the tenancy 
ending in September, 1932, being, notwithstanding physical continuity of 
possession of the land, a new tenancy created in September, 1922, that was, 
after the Act came into force and not a mere continuation of the tenancy 


created in 1922. l 
Appeal from a judgment and decree of the High Court, 
Madras (Beasley, C. J. and Cornish, J.) in its Civil Appellate 
Jurisdiction, dated 31st March, 1937, affirming a decree of the 
same Court in its original civil jurisdiction dated 8th October, 
1937. TT l 
The facts appear sufficiently from the judgment. 
C. S. Rewcastle, K. C. and P. V. Subba Rao for Appellants, 
W. W.K. Page for Respondent. 





* P. C. Appeal No. 6l of 1938. o, 3ist October, 1939, 
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31st October, 1939. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—This is an appeal from a judgment 
and decree of the High Court of Judicature at Madras, in its 
civil appellate jurisdiction, dated the 31st March, 1937, which 
affirmed a judgment and decree of that Court, in its ordinary 
original civil jurisdiction, dated the 8th October, 1936. 


In the suit, which was filed on the 25th January, 1933, 
the respondent, as plaintiff, seeks delivery of possession by the 
appellants of a plot of land in Muthiappan Street, George- 
town, Madras, and the superstructure thereon, mesne profits, 
and a declaration as to the amount payable to the appellants as 
the market value of the superstructure, in terms of a lease by 
the respondent to the appellants’ father and predecessor in title 
for a term of ten years, which expired on the 30th September, 
1932, 


The only question in the appeal is whether the appellants’ 
claim that the Madras City Tenants’ Protection Act, 1921 (Act 
111 of 1922) is applicable in the present case is well-founded. 
Both Courts below have rejected this contention. 


The respondent and his undivided brother, by lease dated 
the 18th October, 1912, leased the plot of land in suit to the ap- 
peliants’ father, for a period of ten years from the 1st October, 
1912, the tenant being at liberty to erect a superstructure on 
the land. - In fact there was already a superstructure thereon, 
erected by the previous lessee, from whom the appellants’ father 
had bought it shortly before obtaining his own lease. The 
appellants’ father improved the superstructure during his 
tenancy, and shortly before its expiry on the 30th September, 
1922, there were negotiations which resulted in an agreement 
by the respondent, who had become sole owner under a partition 
with his brother in 1917, to give a fresh lease at an increased 
rent, in order that further building operations should go on. 


On the Ist February, 1923, the formal lease was executed, 
under which the plot of land was leased to the appellants’ father 
for a term of ten years from the Ist October, 1922, at an 
increased rent of Rs. 100 per month, on the following recital :—- 

. “Whereas sometime prior to the expiry of the said lease the lessor 


agreed to grant the lessee a new lease of the said plot of land for a period of 
ten years commencing from the Ist October, 1922, upon terms and conditions 
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hereinafter appearing, and whereas the lessee has huilt on the said plot of 
land a substantial superstructure on the strength of the said agreement.” 


It was provided that the lessee should always and in any 
event be entitled to be paid the price of the superstructure built 
on the said plot of land before he surrendered possession of the 
land, either on the expiry of the lease thereby granted or any 
other future lease or at any time, and that the price should be 
fixed according to the market value of the buildings as at the 
time of ascertainment and payment. It appears that, on the 


strength of this agreement, the appellants’ father had demolished 


the existing building and erected a substantial structure. 


The appellants’ father died in 1930, and the appellants 
became the tenants under the lease, which expired according to 


“its terms. on the 30th. September, 1932. On the 9th October, 
‘1932, the respondent sent a notice to the appellants claiming 
‚surrender of possession and offering the present’ value of the 


superstructure as it existed at the commencement of the- lease, 


‘which was put by him at Rs. 3,000. On the 7th November, the 


appellants replied claiming the benefit of the Madras City 
Tenants’ Protection. Act, and disputing the valuation and the 


‘claim, and the present suit was thereafter filed by the respon- 
dent. It may be mentioned that the Trial Judge held, against 
‘the respondent, that under the lease the respondent was bound 
‘to pay the value of the superstructure as it existed at the expiry 
.of the lease, and that the respondent accepted that decision. 


The Madras City Tenants’ Protection Act came into force 
on the 21st Febuary, 1922, and by S. 1 (3) it is provided that 


‘the Act shall apply only to tenancies created before the com- 


mencement of the Act. Under S. 2 (4) “Tenant” is defined 
as meaning a tenant of land liable to pay rent on it, every other 
person deriving title from him, and includes persons who 


“continue in possession after the termination of the tenancy. The 


leading provision of the Act is to be found in S. 3, which 


provides :— 
“3, Every tenant shall on ejectment be entitled to be paid as compensa- 
tion the value of any building, which may have been erected by him, by any 


‘of his predecessors in interest, or by any person not in occupation at the 


time of the ejectment who derived title from either of them, and for which 
compensation has not already been paid. A tenant who is entitled to com- 
pensation for the value of any building shall also be paid the value of 
trees which may have been planted by him on the land.” 

Under S. 6 (1) a tenant who is entitled to compensation 


under S. 3, and against whom a suit in ejectment has been 
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instituted, may apply to the Court for an order that the 
landlord shall be directed to sell the land for a price to be fixed 
by the Court. The appellants made an application under this 
section. By S. 12 it is provided that nothing in any contract 
made by a tenant shall take away or limit his rights under this 
Act, provided that nothing cotained in the Act should affect 
any stipulations made by the tenant in writing registered as to 
the erection of buildings, in so far as they related to buildings 
erected after the date of the contract. 

Their Lordships are of opinion that the latter part of the 
definition of “tenant” in S. 2 (4) refers to persons who without 
a tenancy title continue in possession after the termination of 
the tenancy, and that the benefit of the remaining sections 
including S. 12, on which the appellants sought to rely, cannot 
be of avail to the appellants unless and until they have shown 
that the tenancy here in question was created before the 
commencement of the Act within the meaning of S. 1 (3). 


The appellants maintain that the tenancy which terminated 
on the 30th September, 1932, was created by the lease of 1912, 
the lease of 1923 being merely a continuation of the earlier 
lease, and they refer to the verbal agreement made before the 
expiry of the 1912 lease in support of this argument. But their 
Lordships are clearly of opinion that, though the physical 
possession was continuous, the possession from the Ist October, 
1922, was attributable to a new tenancy, which was formally 
embodied in the lease dated the Ist February, 1923, the 
increased rent thereby provided having been paid by them from 
the Ist October, 1922, in terms of the verbal agreement for a 
lease. Their Lordships, accordingly, concur in the view of both 
the Courts below, that the tenancy here in question was not 
created before the commencement of the Act, and that the Act 
does not apply. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs, and that the judgments 
appealed from should be affirmed. 

Solicitors for Appellants: T. L. Wilson & Co. 

Solicitors for Respondent: Lambert & White. 


ECC. KA 
KRS Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED Henry LIONEL Leaca, Chief 
Justice AND MR, JUSTICE KuNHI RAMAN. 


R. V. & Co. .. Petitioners* (Applicants) 
v. 

The Hindu Religious Endowments / 

” Board and others .. Respondents. 


Madras Hindu Religious Endowments Aci (H of 1927), Ss. 34 and 76—~ 
Lease of property of a non-excepted temple, under S.76 (1)—Cancellation by 
the Board in exercise of its powers under S. 34—If unlawful and to be 
quashed by writ of certiorari. 


Where a lease was lawfully sanctioned by the Committee, executed by 
the trustees and registered, the title of the lessee can” only be taken away 
from him under the procedure contemplated by sub-S. (2) of S. 76, namely, 
an application to the Court. S.76 must be regarded as an exception to S, 34. 
The action of the Board in taking steps with a view to the cancellation of 
such a lease under S. 34 is unlawful and proceedings must be quashed. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order calling for the records and the order in O. A. No. 121 
of 1939 on the file of the Hindu Religious Endowments Board, 
Madras and to quash the said proceedings by the issue of a writ 
of certiorari. 

Srinivasaraghavan and Thiagarajan for Petitioners. 

V. V. Chowdhury, M. Seshachalapathi, T. V. Ramah, 
K. Parasurama Aiyar and N. T. Raghunathan for Respondents, 


The Judgment of the Court was delivered by 


- The Chief Justice. —The petitioner has applied for the 
issue of a writ of certiorari with the view to the quashing of 


` the proceedings taken by the Hindu Religious Endowments 


Board for the cancellation of a lease granted to him by the 
trustee of the temple of Sri Adimooleswarar, Agaram, Chidam- 
baram Taluq, South Arcot District. Notice was issued to the 
Board and the Court has heard the arguments of the learned 
Advocates who have appeared for the respective parties. In 
August, 1938, the petitioner applied to the trustee of the temple 
for a lease for a term of 99 years of certain lands belonging to 
the temple. His intention was to utilize the lands for salt pans. 
The trustee granted the lease and it was registered on the 29th 
of August, but it had not been sanctioned by the South Arcot 


* C, M. P. No. 2002 of 1939. 28th August, 1939 
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Temple Committee and therefore admittedly it was invalid..On 
the 30th November, 1938, the matter of the lease was considered 
.by the Committee which resolved to cancel it, but decided to 
sanction a new lease for a period not exceeding 25 years. In 
pursuance of the resolution passed by the Committee the trustee 
granted a lease to the petitioner on the same terms as the 
cancelled lease, except that the period was reduced from 99 years 
to 25 years. The resolution of the Committee can only be 
read as sanctioning a lease on the same terms as the previous 
lease with this modification. 


In the neighbourhood of the land covered y the lease are 
salt pans owned bya salt contractor carrying on business under 
the style of Sri Sivananaintha Nadar and Company. The 
proprietor of this firm felt aggrieved at the granting of the 
lease to the petitioner and moved the Board to cancel it. The 
result was that the petitioner was called upon to show cause 
why his lease should not be cancelled. The decision of the 
Board was embodied in an order dated 5th April, 1939. The 
Board considered that the resolution of the Committee sanction- 
ing the lease was improper and not in accordance with the 
requirements of the law. The reasons for this opinion are 
stated and are these:—-The Committee had not shown why a 
lease for 25 years should be granted; when a lease is granted 
for more than five years S. 76 of the Madras Hindu Religious 
Endowments Act, 1926, requires it to be established that it is 
necessary or beneficial to the temple and this had not been done; 
the lease had been given privately and not as the result of 
public auction; the lease would not be beneficial to the temple 
and it.would change the character of the land, there being on it 
70 tamarind trees bearing fruit. The area covered by the lease 
is 24 acres. In pursuance of this order the Board called upon 
the Temple Committee to submit a report on the action taken 
by the Committee in sanctioning the lease. It is admitted that 
in passing these orders the Board purported to be exercising 
powers conferred upon it by S. 34 of the Act. The petitioner 
says that the section does not vest the Board with power to 
cancel the lease and that action with a view to its cancellation 
can only be taken under the provisions of 5,76, 

S. 34 of the Act reads as follows :— 


“1. The resolutions of a Committee shall be carried into effect by its 
President in whom the entire executive power of the Commitee shall, save 
as hereinafter provided, be vested, 
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(O26 (a)- All the.resolutions of a Committee anal be notified to the Board 

withintone week after they are passed. 

or bs hd). The Board: may call for any peters or - proceedings: or other: 
ument or paper from any Committee for the purpose of satisfying itself 
to the ‘correctness, regularity or propriety of any order or proceedings 

recorded Gr-passed by stich a Committee. 

20138 (a) The Board shall have the power of staying, for reasons to be 

recprdediby, it, the execution of any of the resolutions of the Committee and 

SEWA the same to the Committee for reconsideration, g 

= “(BYTE the Committee upon such reconsideration confirm the said 
SORTA, ‘the’ Board may, whenever it deems such step necessary in the 

eee of the temple affected or the proper management of the affairs of 

the Committee, modify or cancel the said resolutions.” 


sehope/46,is in these ‘terms :— 
517 1. No:exchange, sale or mortgage’and no lease for a term exceeding 


l SPETA of any immovable property belonging to any math or temple shall 


vali or operative unless it is necessary or beneficial to the math or temple 
ane is sanctioned by the Board in the case of maths and excepted temples 
and HY theCommittee in the case of other temples. 


siit“ Po (he trustee of the math or temple or any person haying ‘interest 
aid within ‘one. year of the date of the order of the Board or Committee 
un point sub- 9. (0), apply to the Court for modifying or cancelling such order. 


Fhe order of the. Board or Committee under sub-S. (1) when no 
asl fon is made under sub-S. (2) and the order of the Court when such 
afiflication'is made shall be final.” < : 

E vA Ke? témple ‘with which this application is concerned is a 
holékeepted temple and therefore the temple Committee had 


fui power under sub-S. (1) to sanction the lease. 


2} ji JBL Jo ; 
-arto „H he. learned Advocate for. the pelitioner contended that 


inasmuch a as the lease was lawfully sanctioned by the Committee, 
excited . py the trustee and registered, he has obtained a title 
which, gan only be taken away from him under the procedure 
contemplated by sub-S. (2) of S. 76, namely, an application to 
the ponit There can be no doubt that this contention is sound, 
unless. 5>. 76 must be read as being subject to S. 34. For the 
Board it i is said that S. 76 must be read as being subject to S. 34, 
because all the provisions of S. 34, except those of sub-S. (1) 

ere, added by a later Act, namely, the Madras Hindu 
Nas Endowments Act of 1930. 


onsThe rule of construction to be ali here was aed by 
Best, C. J., in Churchill v. Creasel: 


“The rule is, that where a general intention is expressed, and the act 
od ie a S 
SEE darz A 





(1828) 5 Bing. 177: 130 E.R. 1028. `. x 
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expresses also a particular intention incompatible with the general intention, 
the particular intention is to be considered in the nature of an exception,” 


There has been no modification of this rule by subsehuént 
decisions. Therefore S. 76 must be regarded as an-exteption 
to S. 34. I cannot accept the argument that the’ factythat 
sub-Ss. 2 and 3 of S. 34 were inserted later affects thesrnlé. 
No doubt it was the intention of the Legislature in amending 
S. 34 to invest the Board with large powers and it is the intention 
of the Act that the Board shall have powers of superintendence, 
but this does not mean that the Board has the power, to 
interfere with the rights of third parties. That is what the 
Board is contemplating doing here. The Board would have 
power to interfere with the resolution of the temple Committee 
before the resolution is carried inio effect and in some cases it 
‘may have power to interfere after the resolution.has been given 
effect to, but it has not got.the power to cancel a leasehus Fhe 
Legislature has placed the power of interference expressly (th 
the Court and if the action of the temple Committee in santeti 
the lease was improper the Court, and the Court alone «an 
interfere. The action of the Board in taking steps withaiview 
to the cancellation of the petitioner’s lease under S:\'\84%. 
unlawful and the proceedings musi be quashed. This’dods not 
mean that the Board will not be able to call for a reno PANG 
the temple Committee with a view to possible action,ginder 


S. 76, but it cannot cancel the lease as it obviously intends 
to do. . moteesarog 
“jro fy) 


I would add that the learned Advocate for the petitaofter 
appeared before the Board before the passing of thet ra oh 


=i O21 


5th April, 1939, and made representations which he has made 
to us to-day, but there is no reference in the ptoceedings toathis 
and action was taken by ihe Board in spite of the ee 


rae i WOE 
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t a ty- 2- dof, 29949 


The petitioner is entitled to his costs which will bibar 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LIONEL LEACH,. Chief 
Justice, MR. JUSTICE PANDRANG Row, Mr. JUSTICE ABDUR 


“RAHMAN, MR. Justice KrisHNASWAMI AIYANGAR AND MR. 


‘JUSTICE PATANJALI SASTRI. 


Minor C. R. Ramaswami Aiyangar, 
- represented by his mother and 
"> next friend Lakshmi Ammal .. Petitioner* (Plaintiff) 
a % v. = 
C. S. Rangachariar and others .. Respondents (Defen- 
dants 1 to 11 and 14 
to 26). 


Court-Fees Act (VII of 1870) (as amended in Madras), Ss.7 (tv) (b), 7 


‘(v) and Art. 17-B of Schedule [I—Joint Hindu family—Suit for partition— 


(1) - Prayers for partition and possession of plaintiff's share; (ii) Prayer for 
selling aside alienations in which possession had passed to altenees; (iii) 
Prayer for setting aside decrees to which plaintiff was eo nomine a party; (iv) 
Impugning debis and decrees to which plaintif was not a party; and 


‘(v) Prayer for appoiniment of interim recetver—Respective court-fees 


payable. 

A Hindu minor, through his mother as next friend, filed a suit for parti- 
tion against his father and three brothers impleading twenty-two strangers, 
either as alienees of family properties or as creditors of the family stating that 


‘the transactions were not binding on the family. The prayers were for (i) an 


account of the family properties; (46) the partition by metes and bounds and 
possession of plaintiffs share; (tii) the appointment of an interim receiver; 
(tv) costs of the suit; and (v) such further and necessary reliefs. The plain- 


-tiff valued his share of the family properties at Rs. 40,000 but stamped his 


plaint with acourt-fee of Rs. 100 under Art. 17-B of the Court-Fees Act (as 
amended in Madras). On the question as to the stamping of the plaint, 
-~ Held, that (1) i in respect of the general relief for partition and delivery 
to the plaintiff of his share if the words of S.7 (iv) (b) are to be given their 
ordinary meaning they cannot apply to a suit for partition by a member of a 
joint family who is still in joint possession. The only provision in the Court- 
Fees Act which is applicable is Art. 17-B of Schedule i and the plaint is 
correctly stamped with a court-fee of Rs. 100. 

Rangtah Chetty v. Subramonia Chetty, (1910) 21 M.L.J. 21 -(F.B.) 
(majority decision overruled). 

(2) With regard to the transactions which the plaintiff challenges(though 


he has not asked for specific reliefs in respect of them) he must pay court-fee 


in accordance with the relief he is actually seeking. The plaintiff is in effect 
asking in respect of alienations where possession has passed to the alienee 
that they be set aside and that he be placed in possession of his share of the 
property alienated and in respect of such transactions the plaintiff has to 





* C. R. P. No. 267 of 1936. 6th October, 1939. 
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stamp his relief in accordance with the provisions of S. 7 (v) of the Court- 
Fees Act. 

(3) lo respect of decrees passed against him in suits in which he had 
been eo nomine impleaded as a party he must pay the fee prescribed by S. 7 
(iv) (a). The plaintiff must be held to have impliedly asked for a cancellation 
of the decree passed against him and must accordingly stamp his plaint ad 
valorem on the amount of the decree and not merely on his share fraction as 
his liability is for the full amount though necessarily limited to the extent of 
his share in the joint family assets. It makes no difference that the plaintiff 
is a Minor or merely a junior member of the family. 

(4) (Abdur Rahman, J., dissenting )—As regards the other creditors 
impleaded, the plaintiff cannot be called upon to pay any additional court-fee 

in respect of the transactions challenged. It will be for the respective defen- 
dants to establish their right to rink as creditors when the account is taken, 
(Case-law discussed.) [Per Abdur Rahman, J.—The prayer for accounts 
must be taken to be equivalent to a prayer for declaration that the debts and 
alienations are not binding on the plaintiff anda prayer for declaration can- 
-~ not be regarded as either superfluous or ancillary. The plaintiff should be 
asked to pay court-fee as for simple declarations under Art. 17-A (4).] 

(5) Neither can the plaintiff be called upon to pay a separate court-fee 
in respect of his prayer for the appointment of a receiver“as the relief is 
entirely of an interlocutory character. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge of Kumbakonam 
dated Ist February, 1936, on the Check Slip of the Court-Fee 
Examiner No. 3, Part lI, dated 18th October, 1935. 


V. V. Srinivasa Atyangar, S. Ramanujachariar and V. R. 
- Venugopalan for Petitioner. 

The Government Pleader (B. Sitarama Rao), T.S. 
Venkatarama Aiyar, K, R. Rangaswami Aiyangar, R. Raja- 
gopala Aiyangar, S. Venkatesan and R. Viswanathan for 
Respondents. o ; 

The . facts necessary for the -report appear sufficiently 
from the judgment of his Lordship the Chief Justice. f 

This petition coming on for hearing on the 7th October, 
1938, the Court (Abdur Rahman, J.) made the following 


Orver.—Mr. V. V. Srinivasa Aiyangar appears on behalf 
of the petitioner and urges that since there is a considerable 
differences- of judicial opinion even in this presidency, it would 
be-better to refer it to a Bench. The respondent’s Counsel does 
not object to this course. “The Government Pleader has not 
been notified in the matter. Notice to the Government Pleader 
may be given. o 

If the Honourable the Chief Justice agrees, the matter may 
be placed before a Bench for final adjudication. 
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This petition coming on for hearing on 3rd March, 1939, 
the Court (The Chief Justice, Krishnaswam: Aiyangar and 
Somayya, JJ.) made the following 


OrpDER.—One of the points raised in this case 1s whether 
Art. 17-B of Schedule H or S. 7 (w) (b) of the Court-Fees 
Act applies. In Rangiah Chetty v. Subramanta Chetty), a Full 
Bench of this Court held (one Judge dissenting) that S. 7 (iv) 
(b) applies. There have been decisions on this question in 
other High Courts and there is a divergence of opinion. The 


other questions involved in the present case are also of import- 


ance and in order that the questions may be definitely settled so 
far as this Court is concerned we consider that the case should 
be placed before a Bench of five Judges. 


This petition coming on for final hearing in pursuance of 
the aforesaid order, the Court delivered the following 


JupcmMenTs. The Chief Justice.—This petition raises 
important questions with regard to the stamping of plaints in 
suits for the partition of estates of joint Hindu families. The 
petitioner is the minor son of a Hindu father. Through his 
mother as next friend he has filed a suit in the Court of the 
Subordinate Judge of ISumbakonam for partition of the family 
properties and for possession of his one-fifth share therein. He 
has joined as defendants his father, his three brothers, and 
twenty-two other persons. The stranger defendants are made 
parties either as alienees of family properties or as creditors of 
the family. In his plaint the plaintiff avers that the family.is 
one engaged merely in agriculture and that before the matters 
complained of, it had large cash resources. He alleges that his 
father has engaged in reckless speculation in land, in trade, and 
in litigation with the result that the cash resources have 
disappeared, the family properties have been sold or mortgaged 
and numerous debts contracted. The plaintiff says that his 
father’s transactions are not binding on the family, but he has 
not in terms asked for the setting aside of the alienations of 
family properties or for declarations that his father’s other 
transactions are unenforceable against the estate. His prayers 
are for (+) an account of the movable and immovable joint 


family properties, (ii) the partition by metes and bounds of his 


Rama Aa OTT 
-1, .(1910) 21 M.L,J. 21 (FB), 
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one-fifth share, (111) the appointment of a receiver to manage 
the properties and collect the rents and income till the disposal 
of the suit, (iv) the costs of the suit, and (v) such further and 
necessary reliefs as in the circumstances may be considered 
necessary and proper. He values his share of the family 
properties at Rs. 49,000 but has merely stamped his plaint with 
a court-fee of Rs. 100 under Art. 17-B of Schedule II of the 
Court-Fees Act as amended in Madras. 

On the filing of the plaint the Subordinate Judge called 
for a statement of the transactions which the plaintiff says are 
invalid as against the family and a statement was submitted. 
From this statement and the order of the Subordinate Judge 
with which this petition is concerned the following particulars 
have been extracted :— 





Person or persons 


Item | Nature of aliena-| Amount In whose alleged to have 


No tion or debt. Rs. favour. entered into the 
transaction or have 


beeu held liable. 








1. Simple mortgage | 45,000 5th defen-{ Ist defendant for 


dated 15—11— 1932, dant. himself and as mana- 
ger of the joint 
~ family. . 
2, aap e mo mortgage 7,600 6th and 7th| lst EA E 
dated defendants. pa 
3, IRAR a 3,297 8th defen- Do. 
dated 13—3-—1934. dant. 
4 (a) Usufructuary | 8;800 9th defen- Do. 
mortgage dated dant. 
23—1ż—1933. 
(b) Sale in Court a 9th defen- | (Not stated.) 
auction in O. S. dant. 
No. 15 of 1933, 5 
Sub-Court, Kum- 
bukonam. 
5. Promissory note, 4,000 10th defen-| Defendants 1 and 
dated 14—3— 1933. dant. 26. 
6. Charge decree} 26,000 llth defen-j ist defendant. 
debt in O S. No. 39 dant. 


of 1926 on the file 
of the Subordinate 
Judge’s Court, 


Kumbakonam 
fi Simple money 600 12th defen- | (Not stated.) 
decree debt in S.C. dant. 


No. 211 of Subor- | 
dinate Judge's oe 


Court. . 
8 Simple money 3,000 13th defen- | lst defendant. 


decree debt in O.S. dant. 
No. 42 of 1933 on 

the file of the Sub- 

ordinate Judge’s 

Court, Kumba- 

konam. 
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Item 
No. 


10. 


11. 
12, 


13. 


I4 


15. 


16.(a) 
(b) 


Nature of 
alienation or debt. 


Simple mone 
decree debt in O.S. 
No. 23 of 1933, 
Mayavaram Subor- 
dinate Judge’s 
Court. 

Simple money 
decree debt in O.S. 
No. 10 of 1933, 
Mayavaram Sub- 
ordinate Judge's 
Court. 

Sale dated 29th 


Simple money 
decree debt on the 
file of the Subor- 
dinate 


No. 298 of 1934, on 
the fije of the Dis- 
trict Munsif’s 
Court of Valangi- 
man. 
Sale 
Simple mone 
decree in 
No. 400 of 1933 of 
the Subordinate 


Judge’s Court, 
Kumbakonam. 
Simple mort- 


e. 
Simple mone 
decree debt in S.C. 
No. 375 of 1933 on 


| ithe file of the Sub- 


1/7, 


18, 


19. 


Judge’s 
Kumba- 


ordinate 
Court, 
konam. 

Simple money 
decree debt in S.C. 
No. 814 of 1933 on 
the file of the Sub- 
ordinate Judge’s 
Court, Kumba- 
konam. 

Simple monty 
decree debt in 
S. No. 66 of 1933 
on the file of 
the Subordinate 


Judge’s Court, 
Kumbakonam. 
Simple money 


debt. 


Amount In whose 
Rs. favour. 
6,343-7.8 14th defen- 
dant. 

6,000 Sth defen- 
dant. 
18,879-5-8 | 18th defen- 
dant. 

9,000 19th defen- 
dant. 

3,680 20th defen- 
ant. 

750 2ist defen- 
ant. 
675 22nd defen- 
dant, 
5,600 23rd defen- 
dant. 
978 is 
246 24th defen- 
dant. 
5,513-8-5 | 25th defen- 
ant. 
400 26th defen- 
dant. 


Person or persons 
alleged to have 
entered into the 
transaction or have 
been held liable. 


Defendants 1 to 4 
and plaintiff. 


Do. 


lst defendant. 


Do. 


(Not stated.) 


Ist defendant. 


ist defendant as 
manager. 
Ist defendant, 


Ist defendant, 


Defendants 1 to 4, 


(Not stated,) 
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It does not appear from the statement nor from the order 
of the Subordinate Judge why the 16th and the 17th defendants 
are made parties, though in the plaint it has been alleged that 
they are among the persons from whom the first defendant has 
borrowed. 

The Subordinate Judge has held that as the plaintiff 
himself is “constructively” a party to the mortgage for 
Rs. 45,000 he must pay in respect of this matter a court-fee in 
accordance with the ad valorem scale specified in Art. 1 of 
Schedule I of the Court-Fees Act. He has also held that the 
plaintiff is constructively a party to the transactions which are 
items 9, 10, 11, 13, 16 (a) and 18 in the above table and has 
directed the plaintiff to pay a court-fee in respect of these items 
also on the ad valorem scale. In the Subordinate Judge's 
opinion the plaintiff is not even constructively a party to the 
other transactions, but he has held that he should pay under 
Art. 17-A (1) of Schedule IT a court-fee of Rs. 100 in respect 
of each “for the relief of declaration.” The Subordinate Judge 
has also called upon the plaintiff to pay a Court-fee of Rs. 100 
under Art. 17-B of Schedule II because he has asked for the 
appointment of a receiver. The total amount payable by way 
of court-fees under this order is Rs. 6,324-9-0, The plaintiff 
contends that as he has not expressly asked for relief in respect 
of the transactions which he challenges he can only be called 
upon to pay a court-fee of Rs, 100 under the provisions of 
Art. 17-B of Schedule IL in respect of his prayer to be put in 
possession of his share in the estate. 

S. 17 of the Court-Fees Act provides that where a suit 
embraces two or more distinct subjects the plaint shall be 
chargeable with the aggregate amount of the fees to which the 
plaint in suits embracing separately each of such subjects would 
be liable under the Act. Before discussing the question of the 
stamping of the plaint in respect of the transactions which the 
plaintiff challenges it is necessary to decide under which provi- 
sion of the Act the plaint requires to be stamped in respect of 
the general relief for partition and delivery to the plaintiff of 
his share. The plaintiff’s contention that Art. 17-B of Schedule 
Il applies here is contrary to the majority decision of the Full 
Bench of this Court (White, C. J., Krishnaswami Aiyar and 
Ayling, JJ.) in Rangiah Chetty v. Subramania Chetty!. It was 
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there held by White, C. J. and Krishnaswami Aiyar, J., that a 
suit for partition of joint family property where the plaintiff is 
in joint possession with the other coparceners is governed - by 
S. 7, cl. (iv) (b) and that therefore the plaint in such a suit 
should be stamped ad valorem on the amount at which the relief 
sought is‘valued Ayling, J., dissented and held that the case 
fell within Art. 17 (vi) of Schedule II which is now Art. 17-B 
of the Madras Court-Fees (Amendment) Act, 1922. The 
latter Act made extensive amendments in the Court-Fees Act of 
1870 in certain other respects. The opinion of White, C. J. 


` and Krishnaswami Aiyar, J., is not shared by any other Indian 


High Court. The Calcutta High Courthas applied Art. 17 (vi) 
of Schedule Il. (See Kirty Churn Mitter v. Aunath Nath Deb}, 
Bidhata Roy v. Ram Charitra Roy2, Rajani Kanta Bag y. Raja- 
bala Dasi8 and Nandalal Mukherjee v. Kalipada Mukherjees.) 
The Allahabad and the Lahore High Courts are of the same 
opinion, (See Tara Chand Mukherjee v. Afzal Begs and Asa 
Ram v. Jagan Nath8.) The Bombay High Court has held that even 
where the plaintiff is in joint possession of the family property 
the provisions of S. 7 (v) should be applied. (Balwant Ganesh 
v. Nana Chintamoni and Dagdu v. Totaram8.) It is true that in 
Motibhar v. Haridoss®, S. 7 (iv) (b) was applied, but in Dagdu 
v. Totaram8, an attempt was made to distinguish the former 
decision and it cannot be regarded as representing the Bombay 
view. The question having been raised we must consider whether 
Rangiah Chetty v, Subramania Chetiy19, was correctly decided. 


S. 7 (tv) (b) says that suits to enforce the right to share 
in any property on the ground that it is joint family property 
shall be stamped according to the amount at which the relief 
sought is valued in the plaint. The reasons for the majority 
view in Rangiah Chetti v. Subramania Chetty! are to be found 
in the judgment of Krishnaswami Aiyar, J., in which White, 
C.J., concurred, The reasons given by Krishnaswami Aiyar, Tas 
can be shortly stated in this way. It would not be likely that 
the Legislature in enacling a measure with regard to court-fees 


t 





1. (1882) LL.R. 8 Cal. 757. 


2, (1907) 6 C.L J. 651. 3. (1924) LL.R. 52 Cal. 128. 
4. (1931) I.L.R. 59 Cal. 315. 5. (1911) LL.R. 34 All. 184. 
6. (1934) LL R. 15 Lah. 531 (F.B.). 7. (1893) LL.R. 18 Bom. 209. . 
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would have omitted to make specific provision for such a 
cominon form of suit as a suit for partition by a member of a 
joint Hindu family and the Privy Council had applied. a clause 
similarly worded in the Limitation Act of 1859 to such suits- 
The clause referred to in that Act is cl. 13 of S. 1, which fixed 
a period of twelve years for suits to enforce the right to share 
in any property movable or immovable on the ground that it is 
joint family property. Ayling, J., agreed with the opinion 
expressed in Dagdu v. Totarami, that a suit to recover by 
partition a definite and ascertained share of a specified property 
could not fall under S. 7 (iv) (b), but he did not accept the 
Bombay view that S. 7 (v) was the appropriate section. He 
accepted the decision in Kirty Churn Mitter v. Aunath Nath 
Deba, as embodying the correct view. In that case Garth, C. J., 
observed that it was impossible to say what would be the value 
to the plaintiff of the change in the nature of his property. A 
partition suit changes the form of enjoyment of the property. 
Instead of an undivided share the plaintiff claims a divided 
share. Ayling, J., agreed that it was impossible to estimate in 
money the value of such asuit. In this connection it may 
be mentioned that in Gill v. Varada Raghavayya3, Wallis, 
C. J. and Sadasiva Aiyar, J., held that a'suit for partition 
of immovable property by a person who alleged that he was in 
possession of it as co-tenant on behalf of himself and others 
was governed by Art. 17 (vi) of Schedule II (now 
Art. 17-B) because the value of the subject-matter was not 
capable of valuation. 


The Bombay High Court stands alone in its application of 
S. 7 (v). That section says that in suits for the possession of 
land, houses and gardens the stamp fee shall be paid according 
to the value of the subject-matter, and states. how that value 
shall be arrived at. In my opinion this sub-section cannot be 
deemed to apply to a partition suit where the plaintiff is in 
joint possession. A joint owner who is in possession does. not 
need to sue for possession. He has possession and the fact that 
his possession is shared by others does not affect the position. 
I consider that S. 7 (v) can only apply where the plaintiff is 
seeking relief in respect of immovable property when he is out 
of possession. 
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If S. 7 (v) is ruled out the only other provisions of the 
Court-Fees Act which call for consideration are S. 7 (tv) (b) 
and Art. 17-B of Schedule II. The language of S. 7 (tv) (8) 
is, however, incompatible with a claim for partition when the 
plaintiff is in joint possession, with the other members ofchis 
family. A suit to enforce a right to share in any property’ on 
the ground that it.is joint family property is a suit of a 
different nature from a suit to enforce the right to a share. 
Where the claim is to share, it implies that the plaintiff is not 


in possession; whereas a suit to obtain possession of a share is 


compatible with the plaintiff being in joint possession of the 
whole. 

With regard to the reasoning of Krishnaswami Aiyar, J., 
based on S. 1, cl. 13 of the Limitation Act of 1859, it falls to 
be observed that the wording of this clause was changed by the 
Limitation Act of 1871 and that the change has been main- 
tained in the Acts of 1877 and 1908. The corresponding 
Article to S. 1, cl. 13 of the Act of 1859 in the two later acts 
is Art.-127, which provides a period of limitation of twelve 
years in respect of a suit by a person excluded from joint 
family property to enforce a right to share therein. The 
article now clearly only refers to a suit by a person who is 
excluded from joint family property. Krishnaswami Aiyar, J., 
did not think that this amendment made any difference in the 
interpretation of the article, but in my opinion the alteration of 
the wording certainly robbed the argument of any force it 
might have had. As altered its applicability is expressly limited 
to a case where the member suing is not in joint possession. If 
the words of S. 7 (sv) (b) are to be given their ordinary 
meaning they cannot apply to a suit for partition by a member 
ofa joint family who is still in joint possession. It follows 
that I consider that the majority decision in Rangiah Chetty v. 
Subramania Chetty! is erroneous and should be overruled. In 
these circumstances the only provision in the Court-Fees Act 
which is applicable is Art. 17-B of Schedule II and in' stamp- 
ing his general relief under this provision the plaintiff acted 
rightly. = 


I am unable to accept the plaintiff’s contention that he 
should not be called upon to pay court-fees in respect of any of 
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the transactions which he challenges because he has not asked 
for specific relief in respect of them. His plaint challenges the 
validity of transactions entered into by his father as manager 
of the family, and particulars of these transactions have been 
supplied. The plaintif must pay court-fees in accordance with 
the relief which he is actually seeking. He cannot be allowed 
to evade payment by omitting to ask for relief when the success 
of his suit depends on relief being granted to him. The Court 
must look at the real nature of the suit and decide what the 
plaintiff is asking for. In this case he is asking for possession 
of his share in the estate to be calculated after certain transac- 
tions have been set aside. Mr. V. V. Srinivasa Aiyangar has 
rightly conceded that if it is necessary for the plaintiff to ask 
for relief in respect of any of the transactions he must pay 
extra court-fee. The plaintiff is in effect asking in respect of 
alienations where possession has passed to the alienees that they 
be set aside and that he be placed in possession of his share of 
the properties alienated. In respect of these transactions the 
plaintiff clearly has to stamp his relief in accordance with the 
provisions of S. 7 (v). This will apply to items Nos. 4, 11 and 
14 of the table set out above. 

In respect of decrees passed against him in suits in which 
he had been eo nomine impleaded as a party, it is plain that he 
must pay the fee prescribed by S. 7 (tv) (a). Such decrees 
bind him until set aside, and therefore he cannot seek to obtain 
a decision on the footing that his interest in the joint family 
property is not affected by them. It makes no difference that 
the plaintiff is a minor or merely a junior member of the 
family, as the considerations which apply to the decree of a 
competent Court once it is passed, are essentially different from 
those applicable to the transactions of a party. The plaintiff 
must be held to have impliedly asked for a cancellation of the 
decrees passed against him and must accordingly stamp his 
plaint ad valorem on the amount of the decrees and not merely 
on his share fraction, as his liability is for the full amount, 
though necessarily limited to the extent of his share in the joint 
family assets. These remarks apply to items Nos. 9 and 10 in 
the table. 


The other transactions of the first defendant, whether the 
plaintiff is made a party thereto or not, stand on a different 
footing. He is not bound under the substantive law by which 
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he is governed, to sue for a declaration or cancellation in respect 
of any of them. The legal position has been correctly explained 
in Unniv. Kunchi Ammal, in the following words which were 
taken from an unreported decision of this Court :— 


“If a person not having authority to execute a deed, or having such 
authority under certain circumstances which did not exist, executes a deed, it 
is not necessary for persons-who are not bound by it to sue to set it aside, for 
it cannot be used against them. They may treat it as non-existent and sue for 
their right as if it did not exist.” 


The same principle has been distinctly laid down by the 
Privy Council in Bijoy Gopal Mukerji v. Krishna Mahisht 
Debs®, where their Lordships point out the jural basis underlying 
such transactions. In that case the reversioner sued for a 
declaration that a lease granted by the widow of the last male 
owner was not binding on him and for khas possession. Tt was 
objected that the omission to set aside the lease by a suit 
instituted within the time limited by Art. 91 of the Indian 


. Limitation Act was fatal to the suit. The following observa- 


tions which are equally applicable to a father or manager of a 
joint family are apposite :— 


“A Hindu widow is not a tenant for life but is owner of her husband's 
property subject to certain restrictions on alienation and subject to its devol- 
ving upon her husband’s heirs upon her death. But she may alienate it subject 
to certain conditions being romplied with. Her alienation is not, therefore, 
absolutely void, but it is prima facie voidable at the election of the rever- 
sionary heir. He may think fit to affirm it, or he may at his pleasure treat it 
as anullity without the intervention of any Courts, and he shows his election 
to do the latter by commencing an action to recover possession of the 
property. There is, in fact, nothing for the Court either to set aside or cancel 
as a condition precedent to the right of action of the reversionary heir. It is 
true that the appellants prayed by their plant a declaration that the ijara was 
inoperative as against them as leading up to their prayer for delivery to 
them of khas possession. But it was not necessary for them to do so, and 
they might have merely claimed possession leaving it to the defendants to 
plead and (if they could) prove the circumstances which they relied on for 
showing that the ijara or any derivative dealings with the property were not 
in fact voidable but were binding on the reversionary heirs.” j 


In such cases even if the plaint contains a prayer for a 
declaration or cancellation, there is good reason for holding it 
to be one for a purely incidental, but unnecessary relief. As I 
have indicated there is no such prayer in the plaint, and.in the 


"light of the principles explained there is no justification for 


implying them and then demanding a fee for it. Nor can I see 
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any force in the argument that the position is altered by the 
joinder in the suit of the parties to the transactions who are 
interested in supporting them. Whether they are before the 
Court or not, the Court is bound as between the members of the 
family to decide which are the debts binding on the family, 
before directing a division. (Vide Venku Reddi v. Venku 
Reddi, and Sat Narain v. Sri Kishen Das®.) The presence of the 
third parties would no doubt invest the decision with a finality, 
but this is scarcely a ground for reading into the plaint a prayer 
which the member suing is not obliged to seek under the law in 
the face of the provision in O. 1, r. 10 (2) of the Civil 
Procedure Code, which permits the name of any person to be 
included in a suit, whose presence before the Court would 
enable it effectually and completely to adjudicate upon and 
settle all questions involved in the suit. I am unable therefore 
to appreciate the argument that by reason of his impleading the 
several creditors, the plaintiff must be deemed to have asked for 
declarations in respect of each of the transactions impugned, 
and inust pay a separate court-fee as regards each one of 
them. 

It follows that in my opinion the plaintiff cannot be called 
upon to pay any additional court-fee in respect of the transac- 
tions challenged other than the transactions described in items 
Nos. 4, 9, 10, 11 and 14. It will be for the respective defen- 
dants to establish their right to rank as creditors in the other 
transactions when the account is taken. Neither can the plaintiff 
be called upon to pay a separate court-fee in respect of his 
prayer for the appointment of a receiver. This relief is entirely 
of an interlocutory character. 

The record will be remitted to the trial Court and the 
plaintiff will be given an opportunity of stamping his plaint in 
accordance with this judgment. Notice of this petition was 
served on the Government Pleader but as the plaintiff has 
succeeded in part, there will be no order as to costs. 

Pandrang Row, J.—I agree with my Lord. 

Krishnaswami Atyangar, J.—1 concur in the opinion 
expressed by my Lord the Chief Justice. 

Patanjali Sastri, J—~I concur in the judgment just delivered 
by my Lord the Chief Justice. 
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2. (1936) 71 M.L.J. 812: L.R. 63 I.A. 384: LL.R. 17 Lah. 644 (P.C.), 
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Abdur Rahman, J.—I agree with my Lord the Chief Justice 
in regard to the conclusions at which he has arrived on the 
various questions involved in this revision except on one and 
would therefore give my reasons. : 


Three divergent views have been expressed by different 
High Courts in regard to the court-fee to be put ona plaint for 
partition of joint family property where the plaintiff ‘happens to 
be in joint possession of the same with his coparceners. The 
Calcutta and ‘Allahabad High Courts have consistently taken the 
view that the fee in such a case would have to be fixed under 
Art. 17 (vi) of Schedule II to the Court-Fees Act. (Vide Kirty 
Churn Mitter v. Aunath Nath Deb1, Bidhata Roy v. Ram 
Chartira Roy?, Rajani Kanta Bag v. Rajabala Dasi3, Nandalal 
Mukherjee v. Kalipada Mukherjee¢ and Tarachand Mukher- 
jee v. Afzal Begs.) The Lahore High Court was taking a 
different view before but has in a recent Full Bench case decided 
to fall in with the view of the Calcutta and the Allahabad 
Courts. (Vide dsa Ram v. Jagan Nath .) The Bombay High 


' Court has been, except in one case, Motibhat v. Haridoss? of 


opinion that inasmuch as a suit for partition involves a claim 
for possession, it should be governed by S. 7 (v) of the Act. 
The view adopted in this presidency after the Full Bench deci- 
sion in Rangiah Chetty v. Subramania Chetty’, has been that 
the fee was to be paid in accordance with the rule contained in 
S. 7 (iv) (b) of the Act. In view of this conflict of judicial 
opinion I referred the revision raising this and three other 
questions when it came up before me for an authoritative deci- 
sion by a larger Bench. It was placed before a Full Bench 
which decided to place this and other questions for a decision 
by five Judges and this Bench was constituted in consequence. 


The questions which arise for determination in this revision 
are: (a) What iS the requisite fee payable in cases where a 
plaintiff asks for partition of family property of which he is or 
claims to be in joint possession? (b) What would be the court- 
fee payable in respect of a property which a plaintiff has 
included in his suit for partition but which property has been 
alienated by a manager of the family and its possession has 


1 (1882) I.L.R. 8 Cal. 757. 2. (1907) 6 C.L.J. 651. 

“3. (1924) LLL.R. 52 Cal. 128. 4, (1931) LL.R. 59 Cal. 315. 

5. (1911) L.R 34 All, 184. 6. (1934) LL.R: 15 Lah. 531 (F.B.). 
7. (1896) LL.R. 22 Bom, 315. 8. (1910) 21 M.L). 21 (F.B,). 
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passed out of the family? (c) Whether it is incumbent upon the 
plaintiff, if he wishes to get rid of any decrees or alienations to 
which he was eo nomine a party, to sue for their cancellation. 
If so, what fee would he be liable to pay for that relief? (d) 
Was it essential for the plaintiff to sue for a declaration or can- 
cellation in regard to transactions (decrees or alienations) to 
which he had not been made a party? Or in other words, would 
he be justified in ignoring these transactions altogether and 
claiming partition although he impleads the decree-holder or the 
alienee, thus desiring to have a final adjudication as between 
him and them in regard to the binding character of the decrees 
or alienations? If he is not justified in ignoring these transac- 
tions and is bound to ask for a relief, what should he sue for 
and what is the requisite fee for that relief? 


As to the first question, it was conceded by the learned 
Judges of this Court whose decision prevailed in the Full Bench 
case Rangiah Chetty v. Subramanta Chetiyi, that the subject- 
matter in dispute which was nothing but a convenience sought 
by the plaintiff in the form of his enjoyment, was not capable 
of being estimated at a money value, They however declined 
to apply the provisions of Art. 17 (vw) to a suit of this nature 
as they found the second condition necessary for its application 
to he wanting. They felt that S. 7 (tv) (b) in termsapplied to 
a suit for partition even when the plaintiff claimed to be in joint 
possession of the family property and since the provisions of 
Art. 17 (vi) could not be attracted as long as a provision could 
be found in the Act for a suitof this kind, they held the above- 
stated article to be inapplicable. There is no doubt that if S. 7 
(tv) (b) applied to a suit of this nature, Art. 17 (vi) would 
have no application. But the question is if S. 7 (iv) (b) is 
applicable. It reads as follows :— 


_ “To enforce the right to share in any property on the ground that it is 
joint family property.” 


It has to be admitted that the language of this clause is 
clumsy and has now been repealed in Bengal where a new 
section has been enacted in its place which provides a fixed fee 
in suits for partition where the plaintiff is in joint possession of 
property. The same course has not been adopted in other 
provinces, although in the interests of the litigant publicit might 
have been properly so. Since the old section of the Act still 


1. (1910) 21 M.L.J. 21 (F.B.). 


F.B. 


Ramaswami 
Aiyangar 
Va 
Ranga- 
chariar. 


Abdur 
Rahman, J. 


F.B. 
Ramaswami 
Atyangar 
Vv. 
` Ranga- 
chariar. 


Abdur 


Rahman, J. 


46 THE MADRAS LAW JOURNAL -REFORTS. [1940 


exists on the statute book, we have to determine if this clause 
was rightly applied by the learned Judges of the Madras High 
Court to this class of cases. 


It might be stated at the outset that this sub-section is 
apparently applicable to persons who own joint family property, 
in the sense in which that expression is used in the Hindu Law 
and could not be applied to persons who are merely tenants-in- 
common. The only Lahore case which was brought to our 
notice in which the present section was extended to Muham- 
madans has been dissented from by a Full Bench of that Court. 
(Vide Asa Ram v. Jagan Nathi.) 


As for the words used in S. 7 (tv) (b), ordinarily the 
expression ‘to enforce the right to share’ would convey the 
meaning that the plaintiff wanted to enforce a right which he 
had been deprived from sharing and not that he wished to 
exercise a right which he had been enjoying although in a 
different form or manner. I am not at present considering 
cases where a person has not been permitted to enjoy even joint 
rights in the family property, or in other words where he has 
been ousted from joint enjoyment of the property, but only 
those in which he had been enjoying and in regard to which he 
wished to seek a partition, that is to say, where he wished to 
enjoy bis specitic share in the property separately after severing 
his rights from those of the other members of the coparcenary 
or joint family as the case may be. In the latter type of cases 
the plaintiff can only be said to have asked for a change in the 
mode of enjoyment and it would not be, to my mind, quite 
correct to say that in seeking this changed mode of enjoyment 
he was trying to enforce a right to share a joint property, a 
right which he had been enjoying heretofore without any 
hindrance by the other members. If a plaintiff has been in 
joint enjoyment and lie does not wish to continue to enjoy the 
property in that manner, all that he need ask for is, not posses- 
sion which is already with him, but partition, a relief for which 


“no provision has been specifically made in the Court-Fees Act. 


The language of the section, if construed grammatically, does 
not help us in arriving at the result that the provisions of the 
sub-section were meant tocover cases of partition at the instance 
of a person who had been in joint enjoyment of the family 





1. (1934) L.L.R. 15 Lah. 531 (F.B.). 
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property. Let me then examine the reasons given by the learned 
Judges in the Full Bench decision, Rangiah Chetty v. Subra- 
mania Chetiy,! for coming to the conclusion that this section 
was applicable in regard to suits of the nature mentioned there- 
in. The first reason given by them was that the language of the 
section if it was not construed in the manner suggested, would 
lead to the startling result, that while provision in regard to, 
what they call, rare cases (that is, cases where coparceners 
bring suits for joint possession after being excluded from the 
enjoyment of or for participation in the profits of the joint 
property) might be found to have been contained in this sub- 
section, no provision for common cases, that is, suits for parti- 
tion by coparceners in possession, would be found to have been 
made at all. This reasoning would not, with great deference to 
the learned Judges, justify us in bringing cases within the scope 
of this sub-section if they would not otherwise fall within it. 
Where has the very common case of a suit for partition of 
property owned jointly by a tenant-in-common been, one might 
well ask, provided under the Act? Is there any reason to hold 
that while cases of partition by tenants-in-common of property 
which cannot fall within the expression ‘joint family property’ 
should be held to fall under Art. 17 (vs) of Schedule II to the 
Act suits for partition by joint tenants should be deemed to 
come under this clause? I find none for drawing this distinction. 


The second reason given by the learned Judges was drawn 
by an analogy from the construction placed on similar words by 


their Lordships of the Judicial Committee and by the High . 


Courts in India occurring in Art. 127 of the Limitation Acts of 
1871, 1877 and 1908 or its corresponding provision in the earlier 
Limitation Act of 1859. (See Hart v. Marutt?, Nilo Ram- 
chandra v. Govind Ballals, Raghu Nath Bali v. Maharaj Balis 
and Pritht Pal v. Jowahir Singh’.) The words of that article 
in the first column in the present Limitation Act and in its pre- 
` decessor (Act XV of 1877) read as follows: 


“By a persou excluded from joint family property to enforce a right to 
share therein.” 


It is manifest from the language that this article was 
meant to apply to a person who was excluded from the joint 





1. (1910) 21 ML.J. 21 (F.B,). 
2, (1882) 1.L.R. 6 Bom. 741. 3, (1885) I.L.R. 10 Bom. 24, 
4, (1885) L.R. 12 L.A, 112: LL.R. 11 Cal. 777 (P.C). 
3. (1887) L.R. 14 LA. 37: LL.R, 14 Cal, 493 (P.C), 


F.B. 


ee aman 


Ramaswami 
Aiyangar 


48 THE MADRAS LAW JOURNAL REPORTS. [1940 


family property. The same language was employed in Act IX 
of 1871 with the difference that the “Hindu” was used instead 
of the word ‘person’. : This would-be of no consequence. In all 
these Acts of Limitation the period of limitation was to begin 
from the date when the exclusion became known to the plaintiff. 
As for Act XIV of 1859, S. 1, cl. 13 contained a provision for 
suits “to enforce the right to share in any property, movable or 
immovable, on the ground that it is joint family property”. The 
period prescribed was twelve years and it was to.run from the 
death of the person from whom the property alleged to he 
joint was said to have descended. or [rom the date of the last, 
payment to the plaintiff or any person through whom he claimed 
by. the person who was in possession or enjoyment-:of such 
properly on the ground of such alleged share. It would thus be 
seen that it applied only to persons who:were not in joint enjoy- 
ment of the property which was claimed to have descended. to 
them from the deceased or to those who did not get their shares 
of income from the persons who were actually in possession. 
The provisions contained in the various Limitation Acts were 
thus not applicable to persons who were in joint enjoyment of 
the property but to those only who had been excluded. from. its 
enjoyment either actually or by non-payment of any income on 
account of their share. There would have been no difficulty if, 
in applying the analogy of the construction placed on-the words 
of the Limitation Acts to the language enployed in S..Z (40) (b) 
of the Court-Fees Act, the same assumption of exclusion. could 


, be'made here as well; but unfortunately it is not.so. It was 


taken to cover cases where. the plaintiff had been in joint 
enjoyment of family property. If an excluded person wishes 
to enforce his right against a person in possession, he would 
necessarily. have to establish it before he can be permitted to 
enforce it and in attempting to enforce his right to share a 
property, when the right is one of joint enjoyment he must 
confine his claims to share its enjoyment and cannot ask. for its 
actual participation by getting a share or a slice out of the joint 
property. It would therefore seem to follow that the- demand 
for a share was not contemplated or in any case covered by this 
sub-section. : 


These were the only two reasons given by the kamed 
Judges in Goming to the corielasion ihat: S. 7 (iv) (0) applied 
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to a suit for partition by a member of a joint Hindu family in 
respect of property of which he had been in joint possession 
with the other members. The other reasons given by them were 
advanced really to repel the arguments put before them to show 
that the section was inapplicable. Stress was laid by the 
Counsel who appeared in the case on the facts that the clause 
uses the verb ‘to share’ and not the noun ‘share’ and on the use 
of the words ‘on the ground that it is joint family property’. 
They were repelled by Krishnaswami Atyar, J., who wrote the 
leading judgment in the Full Bench case, on the ground that the 
use of the verb instead of the noun was justified as ‘uatil parti- 
tion no member of a joint Hindu family is entitled to 
a definite portion of the family estate’. As for the 
use of the expression “on the ground that it is joint family 
property’, it was met by saying that the words could not be 
construed to mean “on the ground that it is property of a 
continuing joint family.” It may be true that if a person has 
not communicated his intention to sever himself from a joint 
Hindu family before he files a suit for partition he would be a 
member of a joint Hindu family at the time when the suit is 
instituted. But the moment the plaint is actually presented by 
him or on his behalf a disruption of the joint family comes into 
effect and what the plaintiff would be entitled to, and that is 
plainly the object of his suit which is one for partition, is a 
share in the joint family property. He cannot, after a severance 
has taken place, ask to share the joint family property but only 
for a share in that property. It goes without saying that as 
soon as a severanice in status takes place in the eye of law, the 
property does not retain the character, which it had before 
partition, of joint family property. Hence in a suit for parti- 
tion the property, although undivided, cannot continue to be 
described to be that of a joint family. It would be thus clear 
that in a suit for partition—whatever be the plaintiff’s status 
before suit—his share must be held to be definite after its 
institution and he must be held to be claiming a share in the 
property which was once joint family property and not to share 
the property on the ground that it is joint family property. : I 
am therefore of opinion that S. 7 (iv) (b) could not be held to 
apply to a suit for partition instituted by a member of a joint 
Hindu family against the other members when the former was 


in joint enjoyment of the property. : 
f. 


E.B. 
= - 
Ramaswami 
Atyangar 
v 


Ranga- 
-chartar. 
Abdur 
Rahman, J. 


F.B. 
Ramaswami 
Aiyangar 
v 


. Ranga- 
chariar, 


Abdur 


Rahman, J. 


50 THE MADRAS LAW JOURNAL REPORTS. [1940 


‘The question then is whether S. 7 (v) as ‘held by the 
Bombay High Court in Balwant Ganesh v. Nana Chintamon) 
and Dagdu v. Totaram®, is applicable to the facts of this case. 
The facts have not been very clearly stated in these cases and it 
is not possible to say whether the plaintiffs were in joint posses- 
sion of the property on the dates on which those suits were 
instituted. If they were in possession or claimed to be so we 
would have to say, with very great respect to the learned Judgés 
who decided those cases, that sufficient weight was not given by 
them to that fact. If a plaintiff is required’in cases where he 
has been in joint enjoyment of property to pay court-fee as he 
would be when ‘suing for possession, it would follow that his 
joint possession of the property which he has had at the time of 
the suit has been wholly ignored and at all events regarded-of 
no consequence or value. If the view was taken in cases even 
when the plaintif was in joint enjoyment, it cannot. be 
supported. If the plaintiffs were on the other hand out of 
possession on the date on which they had filed these suits, they 
were rightly required to pay a court-fee under S. 7 (v). f 

S. 7 (iv) (b) and S. 7 (v) have been found to be inapplic- 
able: There is no other provision in the Court-Fees Act which 
would cover suits of this nature. If the convenience which the 
plaintiff desires in having his share partitioned is incapable of 
being-estimated at a money value, as it undoubtedly is the only 
article applicable to a suit of this kind would be Art. 17 (vt) 
or Art. 17 (b) as enacted in Madras: 


The second question presents no difficulty. If the plaintiff 
was not in possession, either actual or constructive, of the 
property at the time when he instituted, the suit, the provisions 
cantained in S. 7 (v) of the Court-Fees Act would apply and 
he .would have to pay court-fee in accordance with rules 
contained therein. Of course it is the allegation of. the plaintiff 
himself which j is material in this respect. But the plaintiff On 
his own showing was not in possession of some of the proper- 
ties such as those which were sold or given under a usufructuary | 
mortgage., l x 


. As. for the third Na a perusal. gi iie plaint would 
aa that the plaintiff, after referring fo a large number of 
transactions in paragraphs 6, 7 and 8 of the plaint and after 





~ 


1, (1893) I L.R. 18 Bom. 209. 2, (1909) LR. 33 Bom, 658: 
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alleging that the debts contracted by the first defendant, who was 
the plaintiff’s father, were wholly for speculative objects and 
that the family enjoyed no benefit at all fromthe debts borrowed 
by him, asserted in paragraph 13 of the plaint that the aliena- 
tions made by him in favour of defendants were null and void 
and did not bind the plaintiff’s share in the joint family 
property. The plaintiff was ordered by the trial Court to 
furnish a statement of the various transactions which he wished 
to impugn and this was submitted by him. A perusal of this 
statement shows that he has impugned decrees for money to 
which he was a party and certain alienations of joint property 
some of which have passed out of the family’s possession. It 
has not been shown in this statement whether the mortgages 
executed by defendant 1 as a father or manager of the family 
describe the plaintiff eo nomine to be a party to those documents. 
But the lower Court holds that he was made a party to some of 
them. The mortgagees, the decree-holders and the creditors 
have been impleaded as parties to the suit and although the 
plaintiff has asked for mo specific relief and has contented 
himself with the prayer that an account of the movable and 
immovable joint family properties be. taken yet it is obvious, 
that if the Court must have regard to the substance of the thing 
and not to the mere form in which the relief has been prayed 
for the plaintiff must be, in formulating his relief in that manner, 
taken to have asked for the questions of the binding nature of 
these alienations, decrees and debts to be adjudicated finally in 
this suit. If the plaintiff was eo nomine a party to the decrees 
as he is shown to be or any of the mortgages it would be incum- 
bent upon him to ask the Court to go into the question whether 
they were binding on him. Unless that is done the Court would 
be fully justified in assuming a decree to have been rightly 
passed against the plaintiff or an alienation to have been prima 
facie properly effected on his behalf by his father. I am not 
concerned just now with any question of burden of proof and 
consider it to be irrelevant for this purpose. If the plaintiff 
wishes to get rid of the decrees or alienations to which he was 


made a party, he must ask for a specific relief in regard to these 


transactions. The question then is as to what that relief should 
be. Not only has a cancellation of the whole of the decree or 
document been provided for in S. 7 (iw) (a) (Madras Amend- 


ment) of the Court-Fees Act but the amendment covers cases 
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where a plaintiff wishes to have a part of the decree or other > 
document cancelled. In the presence of this provision, it is 
impossible to come to any conclusion other than that the plaintiff 
must sue in such cases for cancellation and pay a court-fee in 
accordance with the rule contained in S. 7 (w) (a) of the 
Court-Fees Act. 


The last question to be decided is in respect of transac- 
tions or decrees to which the plaintiff was not co nomine a 
party. It has been argued and not without some force that the 
plaintiff may well ignore decrees passed against or instrument 
executed by a member of the family even though that member 
be his own father and manager of joint family and that he could 
ask for a partition of the property without having any regard to 
such alienations and could insist that no funds need be reserved 
at the time of partition for payment to such decree-holders. 
The argument would have been unassailable if the plaintiff had 
not impleaded such alienees or creditors in the suit and had not 
asked for a decree for accounts, The course adopted by him 
suggests that he wanted the Court to go into these questions and 
adjudicate.on them once and for all. If the plaintiff desired 
the Court to go into these questions and prayed for a relief 
which must in the circumstances be taken to be as tantamount 
to asking for an adjudication of the questions relating to his 
liability for the decrees passed against his father or to the 
binding nature of the alienation of family property; there is no 
reason why he—the plaintiff should not pay a court-fee in 
regard to them. He may not have been liable to pay any court- 
fee if such an objection was raised by one of the defendants 
and the Court had impleaded a creditor or an alienee at the 
defendant’s suggestion and had gone into that question or even 
when he, that is, the plaintiff himself had impugned a debt ora 
transaction but had not impleaded the creditor or the alienee. ` 
These can be explained however on different grounds. In the 
first case the plaintiff cannot be held liable to pay as the matter 
would have to be gone into at the instance of the defendant and 
in the second case, the matter would be decided as between the 
parties to the partition suit only. Naturally the alienee or the 
creditor would not be bound by that decision in that case and 
cannot take advantage of it even if it is settled in his’ favour 
although in his absence. In such cases the plaintiff cannot be 
said to have asked for any final adjudication of these questions 
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except for purposes of partition and is not liable to pay the 
court-fee for anything else except for that suit. But when he 
-does ask for this adjudication either expressly or in such a 
‘manner that he must be deemed to have asked for these questions 
to be gone into and finally decided, there is no reason why he 
Should not be required to pay for the.relief which he has asked 
to be given to him. The plaintiff’s allegations that the aliena- 
tions or debts were not binding on him made against the parties 
whom he had impleaded as defendants can only be attributed to 
his desire to have final adjudication of these questions as 
between him and them. In view of these assertions, his prayer 
for accounts must be taken to be equivalent of a prayer for 
declaration that these debts and alienations were not binding on 
thé plaintiff. A prayer for declaration cannot be, and I say so 
‘with great deference, regarded under the circumstances as either 
superiluous or even ancillary. A suit for partition in which the 
‘plaintiff wants an adjudication against a creditor or an alienee 
comprises two causes of actions and although permitted by 
procedure to be included in one suit, it covers two distinct 
subject-matters, both of which should be paid for. The fact 
that two periods of limitation are applicable to these causes of 
action would show that both of them are not only separate but 
independent. It is unnecessary to say what the result would 
have been if no such prayer had been made by him at all in the 
plaint although it is quite possible to conceive that in the 
absence of an express prayer by him, he might have been taken 
to have done so and the court-fee demanded as if that prayer 
had been made by him. In the circumstances of this case he 
should in my opinion be asked to pay court-fee as for simple 
declarations under Art. 17 (a) (i). The prayer for partition 
cannot in my opinion be considered to be one for consequential 
relief as the relief for partition cannot be said to directly flow 
‘from the declaration although it may be that in the event of 
such a declaration being granted his share may be augmented 
to a certain extent. It must not be overlooked that the plaintiff’s 
prayer for the declaration is against the creditors or the alienees 
while the relief for partition is being asked for by the plaintiff 
mot against them, that is, the creditors or the alienees but 
against his co-sharers.. -| Pe he. aioe See, nce hak 
ba. En aa aa naga aaa aa a ag, neon’ BUKO GIO e GAR part. 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR ALFRED HENRY LioNEL Leacu, Chief 


Justice, Mr. Justice KrisHNASWAMI AIYANGAR AND 


Mr, JUSTICE SOMAYYA. 


Ramasubramanya Pattar .. Appellani* ( Respondent- 
Defendant) 
v. 
 Karimbil Pati and others .. Respondents (Petitioners- 
Plaintiffs). 


Civil Procedure Code (V of 1908), O. 20, r. 12, sub-cl, (3)—"A pplication” 
in sub-cl, (3) meaning of—Whether governed by Art, 181, Limitation Act (IX 
of 1908) ~ Intention of-rule-making authority in amending rules. 

The word ‘application’ in sub-r. (3) of r. 12, O. 20 should be read as 
meaning a' motion entirely free from the mischief of Art, 181 of the Limita- 
tion Act. 


Where ina suit`for recovery of possession of several items of im- 
movable property and for payment of mesne profits, by a decree of 1927 
the trial Court dismissed the suit, but on appeal, the trial Court by an order 
of 1930 having been directed in respect of an item of the properties to hold 
an enqury as to past and future mesne profits, the respondents applied to 
the trial Court to ascertain the mesne profits and the trial Court having 
done so, the appellants appealed to the first appellate Court raising the 
question of the application being barred by limitation under Art. 181 of the 


-Limitation Act, 


Held, that in adding the sub-cl. (3) to r. 12 the rule-making authority had 
not in mind an application falling within Art. 181; because, in the first place, 
it would be contrary to provisions of sub-r. (2) of O. 20, r. 12.. Secondly, it 
would put the litigant successful inthe appellate Court ina worse position 
than a successful party in the Court of first instance. The intention of the 
addition of the sub-clause must be to obviate, the necessity of the decree- 
holder having to move the appellate Court to passa final decree after an 
inquiry into mesne profits made by the Court of first instance at the direction 


-of the appellate Court. 


Timmaraju v. Narasimharaju, (1927) 54 M.L.J. 665 and Rama Rao v. 
Sreeramamurtht, (1936) 71 M L.J. 388, dissented from. 

Lachmi Narain Marwari v. Balnakund Marwari, (1924) 47 M.L.J. 441; 
L.R. 51 L.A. 321: I L.R. 4 Pat. 61 (P.C.), relied on, 

Observations made drawing attention of the Rule Committee to sub-r.(3) 
with a view to its being framed in a manner which will leave no scope, for 
misunderstanding. 


Appeal against the decree of the District Court of South 


-Kanara in A. S. No. 327 of 1934 preferred against the order 
of the Court of the District Munsif of Kasargod dated Ist 


mbadal 





* S, A. No. 149 of 1936, | : . 20th October, 1939. 


I: HE MADRAS LAW JOURNAL -REPORTS. 55 


November, 1934 and made in R. I. A. No. 554 of 1934 in 
O. S. No. 364 of 1926. 


- P. Govinda Menon for Appellant. 
K. Vittal Rao for Respondents. 


The judgment of the Court was delivered by 

The Chief Justice.—-In 1926 the respondents filed a suit in 
the Court of the District Munsif of Kasargod for- the recovery 
of possession of several items of immovable property and for 
the payment of mesne. profits. By a decree dated 2nd 
December, 1927, the District Munsif dismissed the suit. An 
appeal was then filed to the Court of the District Judge of 
South Kanara. : The District Judge held that the respondents 
were entitled to recover possession of one of. the items of 
property. In respect of that item he directed the trial Court 
to hold-an inquiry as to past and future mesne profits and to 
pass a decree accordingly. The order of the District Judge 
was on the 6th November, 1930.. On the 30th March, 1934, the 
respondents applied to the trial. ‘Court to ascertain, the mesne 
profits form 31st October, 1925, the date on which the appellant 
becarae ‘possessed of the property, to 23rd May, 1932, when he 
surrendered ‘possession to the respondents in pursuarice of the 
decree of -the District’ Court. The District Munsif held an 
inquiry and found that there was due to the respondents 
Rs. 1,173-4-7, which he directed the appellant to pay-to them. 
‘The appellant filed an appeal before the District Judge and 
urged that the ‘application was barred under Art. 181 of 
Schedule II of Indian Limitation Act. The District Judge 
rejected the contention raised by the appellant that the applica- 
tion was barred by the law of Limitation. The contention was 
that, inasmuch as more than three years had elapsed between 
the date of the District Court’s decree and the date of the filing 
‘of the application, Art. 181 of the Limitation Act applied. The 
‘District: Munsif’s finding on the amount of imesne profits 
was confirmed and the appeal dismissed. This second appeal 
is the result “and it has been placed before this Full Bench as 
there i is-a conflict of authority. — -a i 


es Oe T: 12 c as it appears | in the Code of Civil Procedure 
of as follows: 
“(1Y Where a suit is for the recovery of possession of imimovable 
property and for rent or mesne profits, the Court:may pass a decree— 
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cı °-(a) for the possession of the property; 


(b) for the rent or mesne profits which have accrued on the property 
during a period prior to the institution of the suit or directing an inquiry as 
to such rent or mesne profits; ; 


(e) directing an inquiry as to rent or mesne profits from the institution 
of the suit until— : 


(1) the delivery of possession to the decree-holder, 
.. (ii) the relinquishment of possession by the judgment-debtor with 
notice to the decree-holder through the Court, or 

Cii) the expiration of three years from the date of the decree, 
whichever event first occurs. 

(2) Where an inquiry is directed under cl. (b) or cl. (c) a final decree in 

‘respect of the-rent or mesne profits shall be passed in accordance with the 
result of such inquiry.” 


¿ . In 1911 this Court added to r. 12 a third sub- rule which 
is in these terms :— 

“Where an appellate Court directs such an inquiry, it may direct the 
‘Court of First Instance to make the inquiry; and in every case the Court of 
First Instance shall, on the application of the decree-holder, inquire and pass 
the final decree.” 

It is said that as the result of the addition of sub-r. (3) it 
is now obligatory on a decree-holder to file an application asking 
for an inquiry into mesne profits and for the passing of a final 
‘decree, and that Art., 181 of the Limitation Act requires such 
an application to be made within three years of the preliminary 
decree, 


stin Tamin v. Narasimharaju!, Jackson and Srinivasa 
“Aiyangar, JJ., expressed divergent opinions on this question. 
‘The: facts there were these: A decree for possession with 
mesne profits was passed on 3rd February, 1919, by an appellate 
Court. On the 30th November, 1971, the plaintiff applied: to 
the trial Court for an order determining the mesne profits. He 
paid batta, but service of the notice was not effected, and, on 
his failure to pay additional batta, the application was dismissed. 
On the 6th December, 1922, more than three years after the 
date of the appellate Court’s decree, he applied again for an 
inquiry into the question of the amount of the mesne profits. 
Jackson, J., was of the opinion that the application of the 6th 
December, 1922, was an application within the scope of Art. 181 
of the Limitation Act and having been filed three years after the 
decree,- was time barred, but he considered that the plaintiff 
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could rely on his application of 30th November, 1921, on the 
‘ground that the Court should not have dismissed that application 
unless in doing so it expressly stated that it was acting in 
accordance with the inherent powers reserved by S. 151 of the 
Code of Civil Procedure. Srinivasa Aiyangar, J., agreed that 
the application was not barred by the law of limitation, but 
based his decision on firmer ground, namely, that the suit must 
be regarded as pending until a final decree was passed. He 
considered that the rule-making authority intended by adding 
sub-r, (3) to r. 12 that the inquiry should always be ordered on 
the application of the decree-holder for the ascertainment of 
mesne profits, but he was not satisfied that the language of the 
sub-rule was sufficiently apt for that purpose. In other words 
asthe rule stood an application could be made for the ascertain- 
ment of mesne profits at any time before the passing of the 
final decree because the suit was pending until a final decree was 
passed. 

In Rama Rao v. Sreeramamurthi, Beasley, C. J. and 
Stodart, J., accepted the opinion expressed by Jackson, J., in 
Timmaraju v. Narasimharaju2, that where an application is filed 
for the ascertainment of mesne profits it falls within Art. 18lof 
the Limitation Act. Beasley, C. J. and Stodart, J., delivered 
separate judgments, and although in the judgment of the learned 
Chief Justice no reference is made to the question, inasmuch as 
in his judgment Stodart, J., said, “We are clearly of the opinion 
that Art, 181 applies” it must be taken that the learned Chief 
Justice concurred in the decision of Stodart, J., on the point. 


In the course of the arguments in the present case the 
Court has been informed that no other High Court has made 
the addition which this Court has made to r. 12.. The High 
Courts which have considered the question of the wording of 
r. 12 as it stands in the Code have decided that the rule does 
not contemplate an application being made for the ascertainment 
of mesne profits and if an application is made it is not an appli- 
cation governed by Art. 181 as it cannot be regarded as an 
application in execution, but as a part of the suit itself. (See 
Harakhpan Missir v. Jagdeo Missir8, Bhatu Ram Modi v., Fogal 
Ramai, Kumar Kamakhya Narayan Singh v. Aklo Singh, 





1, (1936) 71 M L.J. 388. 2. (1927) 54 M L.J. 665. 
3. (1924) I.L.R. 4 Pat. 57. - 4. (1925) LL R. 5 Pat. 223, 
5:- (1928) LL.R. 8 Pat, 482. 
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‘Shankar Appaji v. Gangaram Bapuji! and Narain Das v. Bhag- 


watt Prasad.) It has not been suggested that these decisions 


Have misconstrued r. 12 as it stands.in the Code, nor could it 
“with reason be suggested. R. 12 unamended provides that 


‘where an order-is passed directing an inquiry as to mesne profits 


a final decree shall be passed in accordance with the result of 


such inquiry. The fact that the decree-holder thinks it advisable 
to move the Court to commence the inquiry does not mean :that 
he-is making an application within the purview of Art. 181. 
‘Whenever he moves the Court, the Court is bound by the rule 


to inquire and grant the decree-holder a final decree. In such 
‘circumstances the application is merely in the nature-of a 
remainder of what is still to be done. 


Now does the addition of sub-r. (3) make any giere 


‘For the appellant it is said that the words “in every case the 


Court of First Instance shall, on the application of -the decree- 
holder, inquire and pass a final decree” have the effect of 
making ah application necessary even where there has been no 
appeal. This direction obviously cannot apply in a case where 
the appellate Court has decided. to conduct the inquiry itself. 


‘Sub-r. (3) does not say that the appellate Court shall remand 


the case to the trial Court; it says that it may do so. “It may 
‘very ‘well be that the appellate Court considers that the inquiry 
should take place under its own immediate supervision and ‘if it 
does so obviously an ‘application to the Court of First Instance 
for an inquiry and the passing of a final decreé will-not lie. 
The words “and in every case the Court of First Instance’ shall, 
on the application of the decree-holder, inquire and pass a final 
decree” must necessarily be subject to this limitation, rr especiike 
of any other limitation. ; 
I cannot. be persuaded to think .that in adding this clause 
the rule-making authority. had in mind an application falling 
swithin Art. 181. In the first place, it would be contrary .to the 
-provisions of sub-r..(2). In the second place, it would put the 
‘litigant who is successful in ‘the appellate Court in a-worse 
position than a successful litigant in the Court of First Instance. 
‘Srinivasa Aiyangar, J., in Timmaraju.v.. Narasimharaju3 
thought ‘that the rule-making authority had in aia: ‘an. os 


hath terete eg ramban 
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tion to which Art. 181 applied, though as the result of the use 
of inappropriate words it had not carried its intention into 
effect. The intention must be gathered from the words used, 
and reading r. 12 as it stands amended it seems to me that the 
intention was to obviate the necessity of the decree-holder 
having to move the appellate Court to pass a final decree after 
an inquiry into mesne profits made by the Court of First 
Instance at the direction of the appellate Court. Certainly 
sub-r. (3) might have been more happily expressed, but 1 am 
not prepared to read the word “application’’ as meaning an 
application falling within Art. 181. Before the addition to the 
rule was made a person who obtained a preliminary decree, 
whether in the trial Court or on appeal, had the right to a final 
decree on mesne profits being ascertained, irrespective of time. 
Totake away a right the words used for the purpose must leave 
no doubt as to the intention. That is certainly not the case 
here, and I consider that the word “application” in sub-r. (3) 
should be read as meaning a motion entirely free from the 
mischief of Art. 181. ; 
On an appellate Court directing a Court of First Instance 
to make an inquiry into mesne profits the proper course for the 
Court of First Instance to adopt on receipt of the record from 
the appellate Court is to fix a date for the appearance of the 
parties. If the decree-holder does not appear the Court of First 
Instance has no right to pass a final decree depriving him of the 
mesne profits awarded by the appellate decree, but should 
adjourn the matter sine die, a course which the Privy Council 
approved of in Lachm: Narain Marwari v. Balmakund 
Marwarti. In that case the Patna High Court on appeal made 
an order for a partition upon certain terms and remitted the 
case to the Court below for disposal under the decree. The 
plaintiff did not appear on the date fixed by the Subordinate 
Judge and the suit was dismissed. Their Lordships pointed out 
that the plaintiff was put into an intolerable position, not being 
able to go on with his suit and yet not in a position to bring a 
fresh suit. Their Lordships were fully sensible of the necessity 
of leaving Judges in India with ample power of discipline, and 
means to check neglect and delay, but they said that a proper 
order in a case like the one before them would be an order 
adjourning the proceedings sine die with liberty to the plaintiff 


1, (1924) 47 M.LJ. 441: L.R 51 I.A. 321: LL R. 4 Pat. 61(P.C.), - 
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‘to restore the suit to the list on payment of all costs and court- 
‘fees (if any) thrown away. I do not read sub-r. (3) as an 
attempt to place a suit in which there has been a decree for 
possession with mesne profits to be ascertained on a different 
‘basis.- At the same time I éonsider that the attention of the 
‘Rule Committee should be called to sub-r. (3) with a view to 
its being framed in a manner which will leave no scope for any 
misunderstanding. 

The appeal fails and is dismissed with costs. 

ALC. Reference answered and appeal dismissed. 
IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR, JUSTICE WADSWORTH.. 


Preji Bhagavat Satru (djed) 





, and another .. Appellants*, (Defendant 
awe gee IG and his L. R.) 
Sie Greas A 
Saridey Lakshmikantam .. Respondent (Plaintiff). 


: Hindu Law—Maintenance—Permanently kept concubine—Right to main- 
tenance—If affected by non-exislence of children 

-Practice—Remanding a case merely to give opportunity io both parties to 
adduce evidence which ought to have been adduced at the trial—Propriety, 


mea 


JA permanently kept concubine of a Hindu may be entitled to maintenance 
even though she is childless ` 
~ Obiter dictum of Spencer, J , in Rama Raja Thevar y. Papammal, a. 
49 M.L.J. 348: 1L.R 48 Mad. 805 at 810, not followed. A 

. Texts and authorities discussed. 


z - Asa general rule it istundesirable to remand a case merely in Pea " 
give an opportunity to both parties to adduce evidence which might and ought 

to haye been put before the trial Court; and there is.a clear danger that such 
a remand order may in-effect be an invitation to perjury. Where however 
there was no evidence as to the assets and liabilities of the estate of the 
deceased paramour, a remand for taking further evidence as to the quantum 
ot the assets and liabilities of the estate was not improper. 


Appeal against the order of the. Court of the Subordinate 
Judge of Ellore dated 19th September, 1935, and made in A. S. 
No. 102 of 1933. preferred against the decree dated 4th July, 
1932, and made in O. S. No. 731 of 1929, District Munsif's 
Court, Tanuku. NAN a. 

„V. Govindarajachart, K. ` Kameswara Rao and B.S. 
Pa dakan a for Appellants. . a B 
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P. Somasundaram and S. Ramamurthi for “Respondents. 
“The Court delivered the following 


JUDGMENT.—This appeal raises a question regarding the 
right of the permanently kept concubine of a deceased Hindu 


to claim maintenance when she has not had a child by the 


deceased. It is a question upon which authority is meagre. 
The only definite pronouncement is contained in an obtter 
dictum of Spencer, J., at page 810 in the case of Rama Raja 


Thevar v. Papammal'. The learned Judge was dealing with a 


case of a claim by a concubine who in fact had a daughter by 
her deceased paramour. In laying down the conditions upon 
which a concubine may be entitled to maintenance he observes: 


“Another condition that has been put onthe right of a concubine to be 


maintained is that she should be the mother of illegitimate children,” 
quoting as authorities the case of Khemkor w. Umia- 


shankar? and Strange’s Hindu Law, Chapter 8, p. 174. The 


other learned Judge while agreeing generally with the conclusion 
of Spencer, J., says nothing about the question whether the 
right of maintenance depends upon the existence of children by 


the concubine. Turning to the authorities for this pronounce- 


ment I find that the case of Khemkor v. Umtashankar®, does 
not lay down any rule that a concubine who has no children is 
disentitled to maintenance. The judgment is very short and the 
essential point is found in one sentence which is: 


“We also agree with the Judge in thinking that as the mother of the 


illegitimate children of Ranchor, thatis, as his concubine, she 1s entitled to 
maintenance.” 


The judgment quotes as authority Strange’s Hindu Law, 
and West and Bubler. This passage may well be an indication. 
that the essential criterion is not whether the claimant is the 
mother of illegitimate children but whether she was a regularly, 


kept concubine of the deceased. When we turn to the passage 
in Strange, Vol. I, page 174 we find the learned author after 


referring to the rights of illegitimate children to maintenance’ 
adds the sentence “the mothers of such children also have a like. 


claim.” ‘The contrary proposition that concubines who are not 
the mothers of illegitimate children have no claim to mainten- 


ance is not stated. I have not been able to verify the passage. 


in 1 the old edition of ce and Pihler quoted by the learned 
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Sanu Chief Justice in.Khemkor’s casei. Turning to the original texts 
ae 7 the Mitakshara upon which the right of a concubine to main- 
SEITE enance is built, we find very little assistance. Chapter II, S. 1, 
paragraph 27 contains the following: 
“Tt is said by Katyayana ‘heirless property goes to the King deducting 
however a subsistence for the females,” 
Then in paragraph 28: 
“This relates to women kept in concubinage, for the term employed is 
‘females’ (yoshid). The text of Narada likewise relates to concubines.” 
There is nothing in these texts to indicate that the question. 
whether or not a concubine has children has any bearing on her 
right to maintenance. The learned editor of the latest edition 
of.Mayne’s Hindu Law p. 824 points out the lack of authority 
for the pronouncement of Spencer, J., to which I have referred 
and expresses the opinion that a barren concubine is entitled to. 
maintenance just as much as a barren widow. . In the case of 
Bat Nagubai v. Bai Monghibai®, the Privy Council had occasion 
to deal at length with the question of the right of a concubine 
to maintenance, particularly with reference to what is required 
to bring a concubine within the category of avarudha siri,. 
That was a case in which the woman in question had a child and 
their Lordships do not consider whether the right of mainten- 
ance is or is not affected by the existence or absence of children. 
But they do lay-down that a woman may be an avarudha siri 
under modern conditions even if she is not living with the 
family of her paramour, thus overruling one of the conditions 
which Spencer, J., accepts as necessary to support the claim of 
a concubine to maintenance. The argument from silence is, of 
course, dangerous, but it may be remarked that the judgment. 
contains no reference to any limitation of the right to mainten- 
ance to concubines who have children. It seems to me with 
great respect that the proposition laid down in the obster dictum > 
of Spencer, J., is one which has been constructed on an erroneous - 
inference ‘from the sentence in Strange’s Hindu Law and the- 
sentence in Khemkor’s case! to which I have referred, that it is 
unsupported by any text and that it cannot be held to be authori-. 
tative. . There is no apparent logical or moral basis for the 
alleged rule and it has not been shown to have the support of 
custom.- “1 therefore come tothe conclusion that a permanently - 
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kept concubine of a Hindu may bè entitled to maintenance even -> 
though she is childless. This disposes of the main question in’ 


the present appeal. 


The subsidiary question relates to the propriety of the order 
ofremand. Thelearned District Munsif did record a finding as 
to the proper rate of maintenance when holding that the plaintiff 
was not ‘énlitled to maintenance at all. He records however 
that there is practically no evidence-regarding the income of the 
estate of the deceased paramour of the plaintiff. When hearing 
the appeal the learned Subordinate Judge found that the plaintiff 
was entitled to maintenance and having regard to the fact that 
the plaintiff had got a decree in a connected suit for a certain 
debt due from the estate of the deceased and that there was 


another claim for maintenance against the same estate brought. 


by a widow of the deceased which had been remanded for taking 
further evidence as to the quantum of the assets and liabilities 
of the estate, the learned Subordinate Judge came to the conclu- 
sion that it was desirable to remand this suit also for further 
evidence on the same point, the evidence in both suits to be taken 
in common. The parties agreed to the latter course. But it is 


contended in appeal that there was no justification for the: 


remand having regard to the fact that the amount of mainten- 
ance had already been decided on the evidence available by the 
trial Judge. With some hesitation I come to the conclusion that 
there are no sufficient grounds for interfering with the remand 
order. As a general rule it is undesirable to remand a case 
merely in order to give an opportunity to both parties to adduce 
evidence which might and ought to have been put before the trial 
Court; and there is a clear danger that such a remand order 
may in effect be an invitation to perjury. But in the circum- 
stances of the present case there was something to be said for 
thé remand. The claim for maintenance of the plaintiff and 
the claim for maintenance of the widow in the connected suit 
both had to be borne by the estate of the deceased which also 
had to meet the decree in the present appellant’s other suit. In 
order to arrive at the correct rate of maintenance to the widow 
and to the concubine it was desirable to consider both clainis 
with reference to the available assets and the demands legiti- 
mately made upon such assets. From this point’ of view. there 
is-a good-deal to be said for deciding the two maintenance 
claims contemporaneously after a full enquiry regarding the 
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available assets. I do not therefore think it necessary to 
interfere with the order of remand and I uphold the learned 
Subordinate Judge’s view as to the legality of the plaintiff’s- 
claim for maintenance. 

In the result therefore the appeal is dismissed with costs. 

Leave to appeal granted. 

K.S. Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
PRESENT :~~LORD THANKERTON, SIR GEORGE RANKIN AND 
Sir PHILIP MACDONELL. 


Errol Mackay ànd others .. Appellanis* 
Y. 
Oswald Forbes .. Respondent. 6 


Government of India Act (1935), S. 205—Case raising interprelatson of 
Order-in-Council made under Government of India Act, 1935—Consideration 
under S. 205 of the Governmeni of India Act, 1935, as to certificate for appeal 
to Federal Court not mentioned tn decree of High Court or in the certificate 
for leave to appeal to Privy Council—Appeal to Privy Council—-Whether 
competent. | , 

S, 205 of the Government of India Act imposes on the High Court the 
duty in every case of considering and determining as part of its decree, 
whether to give or withhold a certificate of fitness for appeal to the Federal 
Court. That determination whether it involves the granting or withholding 
of a certificate should be recorded not only for the information of the parties 
but also for that of the Federal Court or the Board with regard to their 
jurisdiction to entertain an appeal. A suit was instituted in which an ordet 
was sought for appointment of the Official Trustee of Bengal to be trustee of 
a deceased man’s estate under S. 10 of the Official Trustees Act, 1913, whic 
Act was amended by the Government of India (Adaptation of Indian fon | 
Order, 1937, made by virtue of S. 293 of the Government of India Act, 1935. 
Neither from the judgment of the appellate Bench dealing with the suit, nor 
from the order of the High Court Bench which certified the case as fit for 
appeal to His Majesty was there any indication whether the Court had 
considered S. 205 of the Act of 1935. The appeal having come before the 
Privy Council a preliminary objection was raised that it was incompetent. 


Held, that the appeal to His Majesty was incompetent in the absence of a 
granting or withholding by the High Court of a certificate with reference to 
S, 205 of the Act of 1935, but that the appellant should be at liberty, if the 
High Court should subsequently make an order withholding a certificate 
under the section to apply to His Majesty in Council to have the appeal to 


His Majesty restored. 
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Appeal from a judgment of the High Court at Fort William 
in Bengal, in its Appellate Jurisdiction dated 11th April, 1938 
(Costello and Lort-Williams, JJ.) in part reversing a decision 
of Panckridge, J., dated 22nd July, 1937. 


The facts are fully stated in the judgment of the Board. 


Nissim for Respondent.—It is submitted, by way of preliminary 
objection to this appeal, that it is not competent. The question at 
issue involves the interpretation of an Order in Council made 
under the Government of India Act, 1935, S. 205 of which in such 
a case imposes a statutory duty on the High Court to decide whether 
or not to grant a certificate of fitness for appeal to the Federal 
Court. It is submitted that the High Court has omitted to fulfil 
its statutory duty inasmuch as it has given no indication of whether 
or not it has considered S. 205. Had it considered the matter it 
must have held that the case was one to which the section applied, 
and it would have given a certificate for appeal to the Federal 
Court. l 

L. P. E. Pugh, K.C. and W. K. Page for Appellants.—There 
is no necessity for the High Court to give its reasons for granting 
or withholding a certificate under S, 205. The Court’s duty is 
to consider that question, and it must be presumed to have done its 
duty and duly considered it. The respondent might-prove that the 
Court had not considered the question, but there is nothing on the 
record to show that that is the case. Accordingly this appeal 
should be allowed to proceed, 


10th November, 1939. Their Lordships’ judgment was 
delivered by 


Lorp THANKERTON.—This is an appeal from a judgment 
and order of the High Court of Judicature at Fort William in 
Bengal, in its civil appellate jurisdiction, dated the 11th April, 
1938, which allowed in part the appeal of the present respondent 
from the judgment and order of the said High Court, in its 
original jurisdiction, made by Panckridge, J.,on the 22nd July, 
1937. 


The respondent raises a preliminary point as to the juris- 
diction of this Board to entertain this appeal in view of the 
provisions of S. 205 of the Government of India Act, 1935, 
which provides as follows :— 

“205—(1) An appeal shall lie to the Federal Court from any judgment, 
decree or final order of a High Court in British India, if the High Court 
certifies that the case involves a substantial question of law as to the 


nterpretation of this Act or any Order-in-Council made thereunder, and it 
shall be the duty of every High Court in British India to consider in every 
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case whether or not any such question is involved and of its own motion to 
give or withhold a certificate accordingly. 


“ (2) Where such a certificate is given, any party in the case may appeal 
to the Federal Court on the ground that any such question as aforesaid has 
been wrongly decided, and on any ground on which that party could have 
appealed without special leave to His Majesty in Council if no such certificate 
had been given, and, with the Jeave of the Federal Court, on any other 
ground, and no direct appeal shall he to His Majesty in Council, either with 
or without special leave.” 


This section imposes on the High Court the duty of con- 
sidering and determining in every case, as part of its judgment, 
decree or final order, the giving or withholding of the certificate. 
On such determination the jurisdiction to entertain an appeal 
from such judgment, decree or final order depends, and, 
manifestly, such determination, whether it involves the granting 
or withholding of a certificate, should be recorded, not only for 
the information of the parties, but—a matter of equal importance 
—also for the certification of this Board and the Federal Court 
as to their jurisdiction to entertain an appeal. No such record 
appears in the present case, nor is there anything to suggest 
that the matter was considered by the High Court Bench which 
delivered the judgment and order of the 11th April, 1938. The 
same is true of the High Court Bench which certified this case 
as a fit one for appeal to His Majesty in Council on the 15th 
June, 1938, and which was differently constituted. But, as 
their Lordships have already indicated, the statutory duty fell 
to be discharged by the Bench which delivered the judgment 
and order of the 11th April, 1938. 


In the present suit the appellants seek an order for appoint- 
ment of the Official Trustee of Bengal to be trustee of the estate 
of one Alexander John Forbes deceased under the provisions of 
S. 10 of the Official Trustees Act (Act II of 1913), or, 
alternatively, for appointment of the said Official Trustee under 
5.35 of the Indian Trustees Act, 1866. The estate of the 
deceased consisted partly of immovable property situate 
outside the Division of Bengal. 


The Official Trustees Act, 1913, was amended by the 
Government of India (Adaptation of Indian Laws) Order, 
1937, which was made by virtue of S. 293 of the Government 
of. India Act, 1935, and came into force on the Ist April, 1937. 
The present writ of summons was taken out on the 5th May, 
1937. Panckridgé,. Jaawho made the order of the 22nd July, 
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1937, did not consider the Order in Council of 1937, but it was 
fully considered by the Appellate Bench (Costello and Lort- 
Williams, JJ.), and it will be sufficient to quote some short 
passages from their judgment :— 


“We are quite satisfied that had the attention of the learned Judge been 
drawn to the alteration effected by means of the Order-in-Council his 
decision would in all probability have been otherwise than what it was. . . 
The question whether the Court can appoint the Official Trustee of Bengal 
as trustee over properties outside the Province seems to depend upon the 
provisions of S. 3 as amended by the Order-in-Council and S. 10 of the 
Official Trustees Act. . . . In other words, we think that under the 
provisions of the Actas it now stands this Court is not entitled to stretch its 
arms, if I may use the expression, beyond the territorial limits of its jurisdic- 
tion. The result is that we think that the order made by Mr. Justice 
Panckridge cannot stand inso far as itrelates to any property not lying or 
not situate within the territorial jurisdiction of the Court. Mr. Banerji 
sought to argue that there is ample power in the Court under the general 
provisions of the Indian Trustees Act. I do not think it necessary to consider 
that aspect of the matter. This petition was essentially and primarily 
concerned with the appointment of the Official Trustee as such and the 
matter is one which quite clearly falls to be decided under the provisions of 
the Official Trustees Act and that Act alone.” 

S. 205 of the Government of India Act is.not referred to 
in the judgment. Counsel for the appellants suggested that the 
Court may have considered this section and decided to withhold 
a certificate, though that decision is not expressed. The 
passages quoted above make this unlikely and in the absence of 
a certificate their Lordships think that the appeal should be 
dismissed with costs. If, however, the High Court should 
hereafter make an order withholding a certificate under S. 205, 
the appellants are to be at liberty to apply to His Majesty in 
Council to have the present appeal restored. Their eae 


will humbly advise His, Majesty accordingly. 

With’ reference to the costs of a petition by the respondent 
which by the Board’s order of the |8th May, 1939, were directed 
to be paid by him in any event, these will be taxed‘and set off 
against the costs that the appellants are by this judgment eee 
to pay: l 

Solicitors for Appellants: Morgan, Price, Mf arley and Rugg. 

Solicitors for Respondent: Ashurst, M orris and Crisp & Co. 

ARSC Cis © _. Appeal dismissed, 
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PRIVY COUNCIL. 
[On appeal from the Court of Appeal at Johore Bahru. ] 


PRESENT :—Lorp THANKERTON, Lorp FAIRFIELD AND 
Lorp SALVESEN. 


S. R. M. S. Chethambaram Chettiar and 


another E .. Appellants" 
v. 
Loo Thon Poo and another .. Respondents. 


Interest—Transaction tn which interest charged on interest—Existence of 
ample security—If transaction unfair and open to objection—24 per cent 
interest on secured debit—Presumption that it is unfair under Usurious Loans 
Act UV of 1937), S. 3. 

Where in the suit transactions of loan and charge the interest charged 
was 24per cent. per annum and such interest charged at that rate was on 
each transaction capitalised and made payable by monthly instalments and the 
transactions were attacked as unfair under the Usurious Loans Act, 


Held, where a loan has been incurred for interest and this interest is 
added to the amount agreed to be due when a new transaction is agreed 
between the parties which includes the payment of interest as an acknowledged 
debt this is not in principle open to any sound objection. 

Lyle v. Chappell, (1932) 1 K.B. 691 at 706 and Paton v. The Inland 
Revenue Commissioners, (1938) A.C. 341 at 348, approved. 

The charge of 24 per cent. interest per annum should be presumed to be 
unfair and should be reduced to 15 per cent. compound interest. 

Consolidated appeals from the decision of the Court of 
Appeal at Johore reversing the decision of the trial Judge 
Mr. Justice Mills. 

; 12th October, 1939. Their Lordships’ judgment was 
delivered by 

Lord FarrFieLp.—This is a consolidated appeal from the 
decision of the Court of Appeal at Johore Bahru in the State of 
Johore reversing the decision of the Trial Judge, Mr. Justice 
Mills. l 
It may be convenient to say at once that their Lordships 
are satisfed that the judgment of the Trial Judge was wrong, 
that its reversal by the Court of Appeal was right and ought to 
be affirmed, except in one respect which will be dealt with later 
in this judgment. 

It will save their Lordships the trouble of stating the names 
of appellants: and respondents, where they differ, if they refer 
to the appellants collectively as the moneylenders and the. 
respondents as the borrowers. i ; 


SET een 


* P, C. Appeal No. 76 of 1938. ; 12th October, 1939, 
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By originating summonses dated 23rd November, 1936, 
the moneylenders made application to the Court of the Judge at 
Johore Bahru for an order for the borrowers to show cause 
why the several rubber estates which had been charged to the 
moneylenders by certain instruments of charge should not be 
sold at public auction, subject to the terms stated in each 
summons. 


The borrowers by their affidavit in answer asked the Court 
to say that the several transactions to which the originating 
summonses related were usurious and unfair, and that the 
interest charged was excessive; they also complained that 
compound interest was charged although there was ample 
security and they asked for an order that the transactions should 
be re-opened under the Usurious Loans Enactment. 

The borrowers also complained that their signatures to the 
charges were obtained by undue influence. As this claim was 
abandoned when the case came before the Court of Appeal it is 
unnecessary for their Lordships to say anything about it. The 
loans and charges with which the present appeal is concerned 
are identified in the evidence by the letters (e), (n) and (r). 
The borrowers also appealed with regard to loans identified by 
letters (0), ($) and (q). It was agreed that the loans identified 
by the letters (o), ($) and (q) should stand or fall by the 
decision in this appeal with reference to the transactions 
identified by the letters (e), (n) and (r). 

By the Usurious Loans Statute in force at the date of each 
of the impeached transactions it was provided as follows :— 


“ (1) where, in any proceeding to which this Enactment applies, whether 
ex parte or otherwise, the Court has reason to believe (a) that the interest is 


excessive and (b) that the transaction was between the parties thereto “ 


substantially unfair, the Court may exercise all or any of the following 
powers i=- 

(1) reopen the transactions, take an account between the parties and 
relieve the debtor of all liability in respect of excessive interest. 

(2) notwithstanding any agreement purporting to close previous 
dealings and to create a new obligation, re-open any account already taken 
between them, and relieve the debtor of all liability in respect of any 
excessive interest and if anything has been paid or allowed to account in 
respect of such liability, order the creditor to repay any sum which it 
considers to be repayable.” 


In all the transactions of loan and charge which fall to be 
considered in the present appeal the interest charged was 24 per 
cent. Such interest charged at that rate was on each transaction 
capitalised and made payable by monthly instalments, 
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The only evidence before the Trial Judge which affects the 
question whether 24 per cent. was or was not excessive and 
unfair as between the parties consisted of (1) the affidavit of 
Loo Thon Poo, one of the borrowers, (2) the affidavit of 
Vaithyalingham, the valuer, which was not contradicted by any 
affidavit on the part of the moneylenders, and (3) the affidavit 
of Cheong Hock Chye which also was unchallenged by any 
affidavit in opposition. In the last-mentioned affidavit, it was 
stated by the deponent that in the case of trust securities where 
a loan is not permissible if it exceeds two-thirds of the value of 
the property charged as at the date of the loan, the rate of 
interest charged varied from 6 to 9 per cent. simple interest, 
but was never more than 9 per cent. In the case of other 
securities it is stated in this. affidavit that interest charged had 
been a little more but not very much more than 9 per cent., both 
in Singapore and the State of Johore. The facts stated in this 
affidavit were not challenged by any affidavit in opposition filed 
by or in behalf of the moneylenders. If this evidence be accepted 
the inference is plain that where the security is not a trust 
security the interest usually charged on a fully secured loan in 
the State of Johore had only been a little in excess of 9 per 
cent. All the loans and charges with which this appeal is 
concerned, namely, (e), (m) and (r), were amply secured by 
charges on rubber estates which had been well looked after and 
kept in good order. 

In their Lordships’ opinion the Trial cre was wrong in 
concluding that the charge of 24 per cent. interest was not 
unreasonable and excessive and was not unfair as between the 
parties. They agree with the Court of Appeal that his decision 


‘in this respect was-wrong and that the Court of Appeal was 


right in reversing it. Their Lordships have come to this 
conclusion for the following reasons :— 

(1) The Trial Judge was wrong in treating the reported 
decisions of the Courts of Johore and India as evidence of the 
facts and inferences of fact stated in these reports. . 

(2) The learned Judge failed: to give effect to the 
unchallenged evidence of Cheong Hock Chye as regards the rate 
of retest usually charged in the state of Johore. 

| (3), The learned-Judge failed to attach sufficient weight 
to the consideration ee in all cases the ia were amply 
secured. . i.” .. ni o ies ue 
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(4) In considering whether the several transactions 
with which the proceedings before the Trial Judge were concern- 
ed were substantially unfair between the parties the Trial Judge 
failed to consider and give effect to the fact that in all these 
_ transactions the contract containe:. a very harsh term giving 
power to the moneylenders to enforce payment of the loan and 
interest, if any instalment became due and unpaid. 


Their Lordships are accordingly of opinion that the judg- 
ment of the Court of Appeal was right, except in so far as it 
required the interest throughout to be reckoned as simple 
interest. 


Their Lordships also think it right to make some observa- 
tions on one of the passages contained in the judgment of the 
Court of Appeal. In the second paragraph of page 55 of the 
record the Acting Chief Justice in delivering the oral judgment 
of the Court of Appeal said: 

“ Before us Counsel agreed that in Johore 18 per cent. was in the past 
quite a common rate of interest on charges, but now by Enactment No. 4 of 
1937, which came into force on the 16th March, 1937, S.3 of the Usurious 
Loans Enactment, it is provided that until the contrary is proved, if the 
interest exceeds 12 per cent. per annum in the case of secured, and 18 per 


cent. per annum on unsecured loans, the Court shall presume that the interest 
charged is excessive and the transaction substantially unfair.” 


Before the Trial Judge the borrowers’ Counsel said: “We 
submit to 18 per cent. because it is the highest allowed but the 
Court may think it too much.” It seems probable that the 
Counsel for the borrowers in the Court of Appeal meant no 
more than what he had stated in the argument before the Trial 
Judge. Even if this be an incorrect interpretation of what 
Counsel said in the Court of Appeal it does not follow that 
because 18 per cent. had been in the past quite acommon rate of 
interest on charges it could not be regarded as excessive and 
unfair, itis not unusual for borrowers to submit toa rate of 
interest which is excessive and unfair rather than run the risks 
of litigation, including it may be the risk of having to incur the 
expense of an appeal to His Majesty in Council. If by the 
words quoted above the Court of Appeal meant that the enact- 
ment of 1937 should be used to construe the earlier enactment 
they were certainly wrong, but they may merely have meant to 
use the later statute as some evidence that 24 per cent. was con- 
sidered excessive by a representative section of the Protectorate, 
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in which case their observations quoted above would not be 
liable to serious criticism. 


Their Lordships ought now to consider the evidence relat- 
ing to the several loans and charges with which this appeal is 
concerned in order to determine on which of these transactions . 
the question arises whether the charge of compound interest, 
that is to say interest on interest, ought to be allowed. In the 
case of the transaction of loan and charge identified as (e) the 


‘amount of cash paid to the borrowers by the moneylenders was 


£3,000, the capitalised interest was £600 payable by monthly 
instalments. No part of the capital or capitalised interest on this 
loan was paid by the borrowers. These sums, whether capital or 
interest, were included in loan (f) and again in loan (g); and 
in loan (nm) a balance of interest on (e) was included as still 
undischarged. The evidence relating to all transactions by way 
of loan and charge are conveniently summarised in exhibit C, 
Schedule A, which is to be found on pages 88 and 89 of the 
record. No. 5 in this schedule -relates to transaction (e), 
No. 11 relates to transactions (1), (m) and (n) and No. 12 to 
transactions (0), (P), (q) and (r). It is clear that transactions 
(1), (m) and (n), and (0), (~), (q) and (r) included interest 
charged on interest. 

Their Lordships are of opinion where a loan has been 
incurred for interest and this interest is added to the amount 
agreed to be due when a new transaction is agreed between the 
parties which includes the payment of interest as an acknow- 
ledged debt this is not in principle open to any sound objection. 
Asone member of this Board, when sitting in the Court of 
Appeal, pointed out in the case of Lyle v. Chappelli, it ought 
not to make any difference to the validity of a transaction by 
way of a renewal of a loan, whether the parties go through the 
form of payment by the borrower of the whole amount due and 
a re-lending of the same amount by the moneylender, or the 
transaction is carried out without any such payment by treating 
the amount of principal and interest still due as a debt acknow- 
ledged by the borrower together with an undertaking by the 
borrower to pay the amount of the agreed debt. ; 

That this view is right in principle is confirmed by the 
following passage in the speech of Lord Atkin in Paton v. The 





1. (1932) 1 K.B. 691 at 706 


ii] RHE MADRAS SLAW JOURNAL :QEPORTS. ¥3 


inland ‘Revenue (Commissioners!, wherehis Lordship -usedithese 
words in relation:to a case ‘jnvolving six monthly settlements: 


“H you settle that is agree the, balance at the.end .pf six months; there is 
nothing to;prevent.your:making afresh start with the total, debt which mo 
doubt includes interest and agreeing to forbear from sying for ,the „whole 
debt ata rate of interest meantime.” 


‘heir'Lordships do not fail to bear in mind that ‘English 
decisions are not-binding either’in fact or in-law on a question 
arising:in an.appeal,from a judgment in the State of Johore. 
Nevertheless, the-reasoning.of judges in the -—English:Courts 
may prove’helpful in solving a similar problem arising ‘in that 
State. ,It,is-only in this sense that their Lordships ,rely,in, the 
authorities referred to above. 

The „appellants cited the decision of Channell, `J., ‘in 
-Carringtons -Lid.w. Smith? in support of their appeal, and the 
qualified approval.of:that decision by the Court of Appeal in 
‘Reading Trust.and Spero. It is apparent ‘from ‘the judgment 
afLord:Fairfield (then Lord Justice Greer) and from that of 
Lord Justice-Slesser,, that: Channell, J., was right in .taking, into 
aecount‘the ‘fact :that-a-avilling and intelligent iborrower shad 
agreed to the interest charged, but that this was only, one of-the 
cjreumstances to. be ‘taken into account and was,not of , itself 
conclusive. 


Their Lordships arenot satisfied by the .evidence in the 
present rease ‘that the-borrowers ‘fully understood „what they 
were agreeing to, amd in any casetheir Lordships are. of. opinion 
they ought not to disturb the finding of the Court of Appeal 
that I5 per cent. ‘interest was the right‘interest to allow under 
all the circumstances proved at the trial. 


Their, Lordships.are of opinion that the order of the Court 
of Appeal in so far as,it relates to the three transactions ‘(e), 
(n) and (r) with which alone this appeal is concerned, should 
be affirmed. The order.made by the Court of Appeal was as 
follows :— 

“ These appeals coming on for hearing this 5th day of April, 1937, before 
the’ Honourable Mr. Justice Howes, Acting “C:J‘S:S. ~The -Honourable Mr. 
Justicet Horne and the Honourable(Mr.: Justice Laville in the presence -of the 
Honourable. Dato -Roland ,Braddel;and Mr. S5. C. Goho of Connsel for the 
Appellants-Chargors and the Honourable Mr. R. Williamson and Mr. M. V. 
Pillai of Còunsel for the Respondents-Chargees and all parties having agreed 
to hear both appeals as one appeal, upon reading the Memorandumo frAppeal 
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. filed herein and what was alleged by Counsel it is ordered that the appeal do 


stand for judgment and this appeal standing for judgment this 1st day 
of May, 1937, in the presence of Mr. S.C. Gobo and Mr. C G. Toh of 
Counsel for the Appellants-Chargors and Mr, M. V. Pillai of Counsel 
for the Respondents-Charges and THIS COURT being of tbe opinion 
that interest charged by the Chargees in respect of the advances made 
to the Chargors herein was excessive and usurious under all the cir- 
cumstances of the case and also being of the opinion that the judgment 
of the trial Judge dated the 28th of January, 1937, given herein was wrong 
doth hereby allow this appeal and set aside the Order of the trial Judge 
mentioned above and dothdeclare thatall the transactions and accounts 
whatsoever, arising as from the 18th June, 1927, Between the Chargors 
(Appellants) and the Chargees (Respondents) ought to be re-opened and set 
aside, and that the Chargors (Appellants) ought to be relieved from payment 
of any sum in excess of the sums actually advanced by the Chargees to the 
said Chargors and interest thereon at the rate of 15 percent. per annum 
simple interest; and that if any excess has been paid by the Chargors, the 
Chargees ought to repay the same to the Chargors; and the Court does order 
and judge the same accordingly. And it is ordered that the following 
account be taken, that is to say, an account of all sums actually advanced by 
the Chargees to or for the use of the Chargorson and: from the 18th- June, 
1927, and of all sums received by the Chargees from the Chargors in respect 
of any such advance, and that on taking such account the Chargors be charged 
with interest at the rate of 15 per cent. per annum (simple interest) on 
the sums from time to time owing to the Chargees; and that the balance due 
from either party to the other be certified. And if any sum is found due to be 
paid by the Chargors to the Chargees such sums shall stand charged upon the 
lands of the Chargors now charged to the Chargee, in the same proportion as 
the amounts now charged on the said lands are distributed thereon, and such 
sums shall carry interest at the rate of 12 per cent. per annum until 
payment, And if the amount so certified and the interest due thereon is not 
paid on or before the 31st July, 1937, the said lands shall be sold by public 
auction, under the direction of the Court, with liberty to apply for such direc- 
tion as may be necessary. 


Their Lordships are only concerned with the loans and 
charges identified by the letters (e), (n) and (7); so far-as 
these transactions are concerned their Lordships are of opinion 
that the order of the Court of Appeal should be affirmed, 
but varied by striking out the words “simple interest”. 
This will have the effect of making the charge of 15 per cent. 
payable on the sums from time to time acknowledged to be 
owing by the borrowers to the lenders and will thus be allowing 
interest on interest contrary to the views expressed by the 
Courtof Appeal in their judgment, and their Lordships will 
‘humbly advise His Majesty that the appeal should be dismissed 
‘subject to the variation with regard to interest already 
mentioned. - 
~~ With ‘regard to the costs, their Lordships are of opinitn 
that the costs of the appeal to His Majesty will be reasonably 
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met by an order allowing the respondents nine-tenths of their P.O. 
costs, and their Lordships will advise His Majesty accordingly. Chetham- 
"Chettiar 
“K.S. Appeal dismissed: Ta *' 
arr Thon Poo. 
PRIVY COUNCIL. Lord 
[On appeal from the High Court of Judicature at ‘ Fairfield. ' 


Fort William in Bengal.} 
PRESENT :——LORD MACMILLAN, SIR GEORGE RANKIN AND 
Mr, M. R. JAYAKAR. i 


Probodh Kumar Das and others .. Abppellants* - i 
UY l 
The Dantmara Tea Co., Ltd. and others .. Respondents. 
Transfer of Property Act (IV of 1882), S. 53-A-—Contract of sale with-. P.C. 


aeee 


Probodh 
Kumar Das 


out conveyance—Payment of an instalment and taking possession by assignee. 
of contract—Subsequent duly registered sale deed by original vendor in 


favour of stranger—Suit by transferee in possession for aeriana tay that i 
subsequent transferee had no title to the þroperty—Maintainability - "` Dantmara 
A company bought an estate at auction but obtained’ no conveyance ‘of. eae 


it to themselves, and then by letters of offer and acceptance agreed to sell the 
estate to R who paid the first instalment of the price and entered into posses- 
sion. In 1934 the company executed a deed, which was duly regisferedr 
assigning the estate tp the, defendants. That deed recited that & had failed 
to complete his contract of sale in respect of the property. Qn the same date, 
a deed of sale of the property, duly registered, was also executed in favour 
of the defendants, The plaintiffs, persons claiming title through R, having 
brought an action for a declaration that the defendants had no title to ttie 
estate as against the plaintiffs. 

Held, the right conferred by S. 53-A of the Transfer of Property Act i is 
a rigtt available only to a defendant to protect his possession, and it confers 
no right of action on a transferee in possession under an av a 
contract of sale and that the suit was not maintainable. 


Appeal from a judgment of the High Court at Fort William. 
in Bengal, dated 18th August, 1936 (Mitter and Ghose, JJ.), 
reversing a judgment of the Second Additional Subordinate 
Judge, Chittagong, dated 31st January, 1935. 

The facts and arguments appear sufficiently: from the judgment. 

Sir Thomas Strangman K. C. and C. Bagram for Appellants. — 

A.M. Dunne, K.C. and J. M. Pringle for the Dantmara Co. 

L. P. E. Pugh, K. C. and J: M. Pringle for other Respondents. 

10th October, 1939. Their Lordships’ judgment _ was 
delivered by 

Lorn MACMILLAN.— This appeal relates to a tea garden in 
the district of Chittagong, known as the eee Tea — Macan 
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whith‘at oie time-belongéd:to) the: Kaiyacherra Tea: Company. 
Limited. Fhe estate was: mortgaged to- Messrs: Gillanderg;. 
Arbuthnot & Co. of Calcutta who in 1930 obtained an order 
for the compulsory winding-up of the Tea Company. There- 
after the estate was put up to auction by the liquidators and 
purchased by Messrs. Gillanders, Arbuthnot & Co. Without 
obtaining: any conveyance ir their favour Messre:: Gillanders, 
Arbuthnot & Co. on: 10th- October, 1931,,by an interchange of 
letters-of- offer and- acceptance- agreed: to sell the estate. to’ one 
S. N. Roy, who paid the first instalment of the’ price and’ 
entered- into possession. No conveyance was ever executed. int 
pursuance of this contract of sale but the plaintiffs. in the present 
suit, now the-appellants, claim to-have acquired at least: in panti 
the: purchaser’s-rights:under it. ‘Theestate has-been the subject 
of a-complicated'series‘of transactions which'it is fórtúnately' 
nut ri¥vessary to detail for the purpose of deciding tHe only 
question argued before their. Lordships. These transactions are 
fisl'y: settoutiin the judgments-of the Subordinate: Judge: andithe 
Hipi Court atid’ account for the: varitd assortment of dbfer- 
dants to the suit. 

The first defendants: and‘ resporidents,. the: Dantmura Tea 
Cothyarly, Limited to: whim: dlone it is necessary to refer; 
claim: on the. other hand to be the proprietors of. the: estate 
under (19) a duly registered: deediof assignment in: thein favoun 
by the partners of Messrs. Gillanders, Arbuthinot & Co., dated 
Tst- June, 1934, which narrates inter alia-the failure of S.N. Roy 
te complete the contract of sale of 10th October, 1931, and 
(2) a duly registered deed'of sale, also dated Ist’ June, 1934, 
by tHe Kaiyauherra Tea: Company, Limited, and the liquidators 
of thiat*coripany dnd! by the partners of Messrs. Gillanders, 
Arbuthnot & Co: 

The position actordingly is that the plaintiffs have no title 
to tlie dstite' of which they are at least partly in possession, 
but rely ow the contract’ of sale of 10th October, 1931, while 
the’ défetidarity, the Dantmara Tea Company, Limited, have a 
duly completed’ title to the estate but are not in possession-of it. 

The real bone of contention between the parties.is.the: 
right -to the export quota under the India Tea- Control Act 
(XXIV of 1933), which was passed inter alia: to regulate the 
export-of tea- from India, By S: bof that Act ut Indiam Tea 
Licerivitig’ Coritnittée was set up and: under other provisions of 


Tf}: THB: MADRAS: LAW: JOURNAL- RERORTS.. WT 


the:Act iť was entrusted: with the task of: determining the: totalt 
quantity of teas. termed: the “export. quotay” which the owner. of 
each tea’ estate should-be-permitted:to-export;,,and: of. issuing. 
export licences. These: quotatrights are assignable and:are of: 
obvious value. The licensing Committeein 1933-34 issued: the: 
export. quota-rights for the. Kaiyacherra estate tothe. plaintiffs 
or to them and S: N. Roy. In 1934-35 the. Committee, having, 
become. aware that the title to the estate was in-dispute,, declined: 
to-issue arly export quota rights in respect of it. Subsequent 
to. the execution and registration of the conveyance of the estate 
to. the-defendants,, the Dantmara Tea Company,. Limited,. the. 
Licensing Committee. have recognised them as: entitled to the 
export quota.rights oftthe estate. Thus. the plaintiffs. have in, 
part at least. possession of the estate but have no export quota. 
rights, while.the defendants, the Dantmara: Tea Company,. Limi- 
ted, hold. the. export quota rights of the estate but have not. 
possession of. it, l 

It isin these circumstances: that the plaintiffs: brought the 
present suit in. which they seek to: have it.declared'that the 
Dantmara Tea Company, Limited, and. others-have no right or 
title to the estate.-and-are debarred: from-enforcing any right to 
the estate,. including the right: to-sell tea. under the export quota 
allotted to-it or to transfer the quotatrigHts-to-any. person: They’ 
also seek. an-injunction. 

The defendants. challenged: the right of: the plaintiffs to 
bring the suit and maintained that they had no title to sue: The 
Subordinate Judge rejected’ this plea and decided generally in 
favour of the plaintiffs but.on appeal. the learned Judges of the. 
High Court were of opinion that the suit was not maintainable 
and dismissed it. 

It was conceded. by the appellants: at their Lordships’ bar. 
that, apart from S. 53-A which was: added by amendment ini 
1929 to the Transfer of Property: Act, 1882, they had no: casei. 
But they contended that, notwithstanding that they had: noti 
chosen:to sue. for specific performance of the contract of 10th 
October, 1931, and notwithstanding that they had taken no steps: 
to complete their title, they’ were. nevertheless: entitled. under 
S. 53-A actively to assert the rights of a proprietor in virtue of 
the contract of [Oth October, 1931, and their possession. 

The position of the law under the Transfer of Property 
Act, 1884; before: the addition to it of: &. 53-A has on more 
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than one occasion been expounded by their Lordships and 
reference may be made to the case of Pir Bakhsh v. Mahomed 
Tahari, where the subject was fully discussed, It is clear that 
the appellants were well-advised in conceding that if they could 
not invoke S, 53-A they were out of Court. 


In their Lordships’ opinion the amendment of the law effect- 
ed by the enactment of S. 53-A conferred no right of action on a 
transferee in possession under an unregistered contract of sale. 
Their Lordships agree with the view expressed by Mr. Justice 
Mitter in the High Court that “the right conferred by 5. 53-A» 
is a right available only to the defendant to protect his posses- 


3? 


' sion.” They note. that this was also the view of their late 


distinguished colleague, Sir Dinshah Mullah, as stated in the 
second edition of his treatise on the Transfer of Property Act 
at p. 262. The section is so framed as to impose a statutory- 
bar-on the transferor: it confers no active title on-the transferee. 
Indeed, any other reading of it would make a serious inroad on 
the whole scheme òf the Transfer of Property Act. 


It was suggested that by obtaining the export quota-rights 
from the Licensing Committee the Dantmara Tea Company, 
Limited, as persons claiming -under -the -transferors; ` were 
enforcing a right in respect of the property against the appellants- 
as persons claiming under the transferee, and could be enjoined 
at the appellants’ instance from so doing, but in their Lordships’ 
view there has been no enforcement within the meaning of ne 
section. of any right against the appellants. 


Their Lordships will accordingly humbly advise “His 
Majesty that the appeal be dismissed. Separate printed cases 
were presented on behalf of the respondents, the Dantmara Tea 
Company, Limited, and the respondents, the Chandranagar Tea 
Company, Limited, who claimed to have acquired an interest in 
the estate, and were separately represented at their Lordships’ 
bar, but the appellants will pay Wi one- set 0f costs to the 
respondents. < 
. . Solicitors for Appellants: C Gaga, ‘Ormond and 
Maddox. : 

Solicitors for Respondents: T., L. Wilson & Co. 


RCC «s Appeal dismissed. 
K. S. 
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[FULL BENCH]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR, ALFRED HENRY LIONEL LeacH, Chief 
Justice, Mr. JUSTICE KRISHNASWAMI AIYANGAR, AND MR. 
Justice PATANJALI SASTRI. 


Sivaprasad Sowcar .. Appeliani* (Plaintif) 
l v. 
Sekharamantri Narasimhamurthi 
and others - <. Respondents Dalang. 


Survey and Boundaries Act (IV of 1897), Ss. 11, 12,13 & 14—Efeci of 
Survey Officer's decision— Adverse possession of unsuccessful party whether 
affected by decision of Survey Officer—Computation of period of 12 years 
for limitation, how calculated in the circumsitances—Limitation Act (IX 
of` 1908), Art. 144. 

An order of the Survey Officer under S. 11 or of the Appellate authority 
under S. 12 of the Survey and Boundaries Act (IV of 1897) in itself has not 
the effect of causing a break in the continuity of the adverse possession held 
by.the unsuccessful party so as:to preclude his making use of his prior 
Possession to make up the period of twelve years required by the Limitation 
Act to complete his title. 

Pogaru Ramamurtht v. Sri Rajah Mirja Sri Pnshavati Alaka N arayana 
Gajapathriaju Maharaju Manya Sultan Bahadur, (1932) 64 M.L. J. 364: 
I.L.R. 56 Mad. 366; Penumatche Seetharamaraju v. Kalidindi Narayanarayu, 
(1934) 40 L.W. 536 and Tallapargada A ichutharamayya Vv. anan S oorap- 
poyya, €1938) 2-M.L.J. 894, overruled. 

‘Case-law discussed. 


Per Krishnaswams Atyangar, 'J.—It is difficult to support a view of the 
law which attributes to the decision of a Survey authority, a higher efficacy 
than that which is annexed to the decision of a Civil Court of competent 
jurisdiction as per Subbiah Pandaram v. Muhammad Mustapha‘ Maracayar, 
(1923) 45 M.L.J. 588: L.R. 50 LA. 295: LL.R.46 Mad. 751 (P.C.). To have 
this consequence, language in the Act must be much more clear than an at 
present existing. 


- -Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam in A. S. No. 203 of 1934 preferred 
against the decree of the Court of © the District Munsif of 
Vizagapatam i in O. S. No. 174 of 1931. 

Bey. Ramanarasu for. Appellant. 


Y. Suryanarayana for Respondents. 
This second appeal coming on for hearing on 13th March, 
1939, the Court (Krishnaswami Atyangar, J.) made the following 


| Orper.— The effect of the decision of a Survey Officer on the 


running of adverse possession is a matter on which judicial opinion , 


ely 


é oS, A, No. 863 of 1935. > i “tith October, 1939 and ` 
Seti es Bae. Ee 2 ` 24th November, 1939, - 
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has not been uniform. iI -weuld rather that the second appeal is 
heard “‘by.a Bench of two ‘Judges, after-obtaining ithe, orders-of -the 
Chief Justice. 


This second appeal coming on for hearing on 2nd May, 1939, 
the Court (Krishnaswami Aiyangar and S omayya, TT.) délivered 
the following judgment referring the case to-a ‘Full ‘Bench; 


The judgment of-the’Court was delivered by 


Krishnaswamt Aryangar, J—The plaintiff is the appellant. 
The property in dispute is a house in Wilipuram, a suburb of 
Vizagapatam. The -original -owner:.was one Sékharamantri 
Appalaswamj,-the father of-the first. defendant ini the-spit.and the 
«first rrespondentrin:the-second. appeal. -Sekharamantri Appalaswami 
was, indebted: tothe: father-of-respondents 2 tot5, one:Kanti Mahanti 
“Appalanarasayya. Por. the-recovery. of the debt, K. Appalanarasayya 
instituted a suit against Appalaswami, and in execution-of-the-decree 
cobtdined+therein- purchased. the. suit house.on /th January, 1916, and 
‘obtained a sale certificate on 2nd ‘July, 1920. ‘hough -he:thus 
obtained a perfect title to-the house, he never-reduced-it-to-possession 
éither’by process in execution or otherwise. ‘S. ‘Appalaswathi “and 
after him’ his son the first respondent’ have-continued in undisturbed 
„possession of the house. „By the date of the suit, they had’ been in 
„possession for .over, fifteen years, a period stifficiently long .to give 
them a ,preseriptive title. under Art. 144, 0f the Indian ‘Limitation 
-Act.against,&. Appalanarasayya or any, one-claiming under. him, or 

indeed against all the world. The, plaintiff derives his:title to .the 
suit house from K.:Appalanarasayya. He had advanced. money on 
a.mortgage of the house to the latter. On that mortgage the plaintiff 
instituted.a suit and obtained.a decree. In executien.the plaintiff 
‘himself purchased the house.on.6th September, 1929, anda sale 
„certificate was -issued .to him on 1th October, s1929. :Resisted in 
«obtaming -possession by -the first ‘defendant, the -fled can application 
rto.remove’the-obstruction but: the application: was: dismissed. Within 
one year of this adverse order, the plaintiff instituted . the: present 
ssusit to set-aside the order, and to recover:possession; df:the house. 
The claun is resisted bythe first- defendant, on. the, ground that; the 
.appellant’s title assuming he had a good title: has heen lost by adverse 
possession. Seeing that on the findings of the Courts ‘Below the 
first respondent and his “father ‘have “been ‘in continueus “and 
exclusive adverse possession -of tthe .property, sthe «appellant 
would prima facie be barred. Acting on-this.view.the Courts below 
have. dismissed the. suit, overruling .a contention of the appellant 
-advanced with the object of getting over the“bar df*limitation, 

‘To appreciate that contention a few facts are necessary. In 
+1929. there, was'a Lown Survey of Vizagapatam and: ‘its.stbutbs, i in 
one df whith namély Allipuram, we have said that the suit-house’is 
situate. The site af,the house was demarcated.as No. 967 belonging 
to K,-Appalanarasayya, who as we have already mentioned, had 
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purchased the property in Court auction in 1916, and had accord- 
ingly a perfectly good title at the time. This survey number as 
well as certain others formed the subject-matter of a survey dispute 
as shown by the order dated 29th November, 1922, of the appellate 
survey authority in land complaint Appeal No. 126 F.B. It may at 
this stage be mentioned that the survey was conducted under the 
provisions of the Survey and Boundaries Act (1V of 1897). It 
is found from the appellate order aforesaid that the appellant was 
one Mantri Lakshminarasimham. There were four respondents 
and two of them were K. Appalanarasayya and S. Appalaswami. 
It looks as if Survey No. 967 was claimed bythe appellant as 
against K. Appalanarasayya and it does not appear that there was 
any dispute between K. Appalanarasayya and S. Appalaswami 
inter se as regards the suit house. The former produced his sale 
certificate of 1920, and on its strength he was recognised as ihe 
owner, and registered as such. The latter whose adverse possession 
was at the time only six years old could not with any chance of 
success object to the title of the former and for that reason 
apparently, acquiesced in the decision without raising any objection 
then or thereafter either within the time limited by S. 13 of the Act 
even afterwards. The survey order accordingly became final under 
S. 12 (3) and conclusive under S. 13. 


It is contended for the appellant that the survey decision by 
reason of its statutory attributes has the effect of dissipating and 
putting an end to the prior title, if any, in the unsuccessful party, 
inclusive of such growing but immature right arising out of a 
possession for less than the statutory period. There can be no 
doubt, that such a possession is not to be treated as carrying no 
legal consequence, as the law invests the possessor with certain 
limited rights not only as against a stranger but even against the 
true owner. On the argument of the appellant the period of adverse 
possession prior to the order must be ignored altogether, and is not 
to be tacked on to the later period. The order of the survey 
authority, it is urged, has the effect in law of interrupting the 
continuity of the possession, and creating or recognising on its 
date a complete title, which can only be displaced by,aifresh period 
of adverse possession for the statutory period to be counted from 
the date of the order. This is a question on which there has been 
a divergence of judicial opinion due to a decision of a Division 
Bench in Azhagaperumal Pillai v. Rasa Psllati, which strikes a note, 
it seems to us, different from that involved or expressed in the other 
cases of this Court including the Full Bench decision in Muthirulands 
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Poosart v. Sethuram Aiyari. We shall revert to this question a 
little later. 


It is to be observed that the finality attached by S. 12 (3) of 
the Act to a survey officer’s decision, is a finality only for the 
purposes of the survey operations and the survey records compiled 
as a result of those operations. It has no further efficacy, and 
does not affect title, in particular: Vide Chinna Venkatrayadu v. 
Ramamurth®. But the provisions of S. 13 have a more far 
reaching effect and it is settled that if a case fell within the section, 
and the suit contemplated by it is not instituted within the time 
limited, the survey order becomes decisive of even a question of 
title. But to have this consequence it must be clearly shown that 
the conditions of the section have been fully satisfied. In the 
present case we are of opinion that they are satisfied. | 


S. 13 is as follows :— 


“Any party toa boundary dispute before-the Survey Officer, and any 
party to an appeal preferred under S. 12 or to whom notice of such appeal 
is given, and any person claiming under any such party, deeming himself 
aggrieved by the order of the Survey Officer, or by the decision of the 
appellate authority as the case may be, may, subject to the provisions of 
Parts II and III of the Indian Limitation Act, 1877, institute, within the 
period of one year from the date of such order or decision, a suit to establish 
the right which he claims in respect of the boundary of the property survey- 
ed: provided that, subject to the result of such suit, if any, such order or 
decision shall be conclusive as between the parties to the dispute or to the 
appeal, including those to whom notice of such appeal has been given, and 
those claiming under such parties or any of them ” 


The section makes it obligatory on the following descriptions 
of persons who deem themselves aggrieved by the order, to institute 
a suit within the period of one year to establish their claim on pain 
of being for ever precluded from agitating it by suit or otherwise. 
They are :— 

(+) A party to a boundary dispute, 

(it) A party to an appeal preferred under S. 12, and 

(iii) A person though not impleaded as a party to the appeal has yet 
had notice of the appeal served on him. 

The effect of the section is to treat class (441) as on the same 
footing as class (11), as service of the notice of appeal makes them 
in fact, though not in form, parties to the appeal. If we refer to 
S. 12, it is clear a right of appeal is conferred on a registered 
holder the boundaries of whose holding is affected by the order of 
the survey officer. If the boundary is disputed before the officer, 
the order settling the dispute is made conclusive as between the 
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disputants by force of S. 13 unless challenged by suit. Even where 
no dispute had been brought up before the officer and the officer 
had merely directed the boundary to be laid down as pointed out 
by the registered holder or his agent, a right of appeal is given to a 
neighbouring holder on the issue of the notification contemplated 
by S. 11 (4). In this case, notice is directed by S. 12 (1) (c) to 
issue “to all registered holders, the boundaries of whose holdings 
may be affected by the proceedings in appeal.” Both classes of 
persons, namely those originally impleaded by the appellant, and 
those others to whom notice is issued by reason of the fact that 
the boundaries of their holdings may be affected by the result of 
the appeal, are bound by the order passed by the appellate 
authority. This is the language of S. 13. 


In the present case, both K. Appalanarasayya and S. Appala- 
swami were made parties to the appeal at the outset and we must 
presume that notice went to the latter in the appeal, and he was 
aware of the proceedings when they went on, and of the result 
after they ended. It is clear that the interests of these two 
individuals conflicted, as Appalaswami was holding possession 
adversely to K. Appalanarasayya, though it is equally clear that 
no actual conflict or dispute between them was brought up for 
determination by the appellate authority. On the contrary it is 
the claim of the appellant alone who apparently set up a right as 
against K. Appalanarasayya or perhaps even against all the respon- 
dents asa body, that was determined by the order. If the rule 
of res judicata as between co-defendants, is to be applied, we 
should be inclined to hold that the order in question cannot be 
taken to have conclusively determined the question of title as 
between the two respondents namely K. Appalanarasayya and 
S. Appalaswami as the adjudication on the point was not necessary 
for giving relief to the appellant. None of the respondents had a 
case which can be said to have been commonto him and the 
appellant, so that the decision could be said to have settled a dispute 
latent at least in character as between the respondents though it did 
not come up in a practical form before the survey authority. Even 
apart from this consideration it seems to us that we shall not be 
warranted in applying the rule of res judicaia to the decision of a 
survey authority under the Act especially after the pronouncement 
on the point by the Privy Council in Radhakrishna Aiyar v, 
Sundaraswamierl, where their Lordships cited with approval the 
following passage in the judgment of the High Court, namely: 


“ The answer is that the general doctrine of res judicata is not in ques- 
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tion, but the euplicanion of the special rule stated in S, 52 (3), Estates Land 
Acts 

The EAA of the section has therefore to be construed 
without reference to the body of rules, evolved in relation to the 


‘doctrine of res judicata as applied to the decision of,a Civil Court. 


From this standpoint it is only necessary to enquire whether 
K. Appalanarasayya and S. Appalaswami were parties to the 
appeal within S, 13, and not whether there was any active contest 
between them. Once itis shown, as it has been shown in this case, 
that S. Appalaswami was a party, the order 1s conclusive against 
him even though he had not actively resisted K. Appalanarasayya’s 
claim. There is no hardship or injustice involved in this view. 
being accepted. For it is difficult to unagine that a person being a 
party to the appeal and not realizing the nature or the consequence 
ofa decision, if it went against him. If in spite of this knowledge, 
he chooses to kéep quiet without questioning it by suit, he must 
take the consequence for which he alone is responsible. 


It therefore becomes necessary .to decide for the disposal of 
this second appeal the question to which we have adverted above. | 
It will be enough to refer to three decisions of this Court to 
indicate: the reason which has prompted us to refer the considera- 
tion of the question to a Full Bench. We may at once say that 
our inclination is to interpret the Full Bench decision in M uthiru- 
lands Poosari v. Sethuram Aiyarl, in favour of the appellant, that 
is to say, in support of the view that the adverse possession of the 
unsuccessful claimant during the. period anterior to the decision of 
the survey authority is to beignored as of no legal consequence. 
In the case before the Full Bench, the plaintiffs whose title to the 
property in dispute had been established by a decree of the Civil 
Court in. 1900 continued in undisturbed possession till 1913 when 
on account of the defendants attempting to interfere with their 
possession they instituted the suit for an injunction against them.. 
It appeared that sometime belween 1904 and 1906 in the course of 
asurvey conducted under the Act, the survey officer had passed an 
order demarcating the land as belonging to the defendant’s father 
in spite of the plaintiff’s opposition. The possession of the pro- 
perty however continued with the plaintiffs undisturbed by the 
defendants notwithstanding the survey order. The District Judge 
reversed the judgment of the District Munsif who had decided in 
favour., of the defendants and held, following Krishnamma v. 
Achayya?, that the plaintiffs, were entitled to succeed as the 
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demarcation of boundaries by the survey officer did not interfere 
with plaintiffs’ continued enjoyment from even before the date of 
the order. A second appeal was preferred and came before 
Phillips and Seshagiri Aiyar, JJ., who considered it -necessary to 
refer the following question to the Full Bench namely: 

“ When a plaintiff’s claim has been disallowed under the Surveys’ and 
Boundaries Act IV of 1897, but he has been in possession ,of the property, 


does the decision of the survey officer operate as res JI aka a in a subsequent 
suit for possession P”. 


This reference was rendered necessary as in the view of the 
referring Judges the decision in Krishnamma v. Achayyal, was 
felt to be of doubtful authority. In his order of reference, 
Phillips, J., expressed his, inability to accept the contention based 
on this decision,.that the plaintiffs’ title could be supported on the 
strength of their adverse possession. If their possession both 
prior and subsequent to the survey order were taken into account, 
it was for more than the required duration, and the argument 
would have prevailed. But the learned Judge was of opinion that 
such addition was not permissible, as the survey officer’s order had 
the effect of interrupting the continuity of the possession which 
the plaintiffs had held. The other referring Judge, Seshagiri 
Aiyar, J., appears to have shared the same opinion as in any 
other view it is not possible to understand his observation that the 
defendants acquired a title to the property on the date of ihe 
Survey officer's demarcation. The italics are ours and the words 
italicized involve the proposition that ‘the survey order had the 
effect of creating a new tille requiring to be displaced by a suffi- 
cient period of adverse possession to commence after its date. 

The question propounded for answer by the Full Bench did 
not in terms expressly refer to the point adverted to above. None 
the Jess it is clear that the prior possession of the unsuccessful 
party which had continued undisturbed even after the order was 
obviously the ground of the doubt which called for solution. The 
answer was given by Wallis, C.J., on behalf of the Full Bench i ina 
somewhat terse statement that the order 

“if not reviewed by the appellate authority or questioned by suit as 
provided in the section was conclusive as to the rightsof the parties, and 


none the less so because the unsuccessful party who was in possession at the 
date of the order was not subsequently ousted from possession.” 


There is no specific mention here of the effect of the survey 
order on the running of adverse. possession, but it is equally certain 
that there is nothing to suggest a dissent from the opinion of the 
referring Judges. The continuance of the possession in the unstc- 
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cessful party was held not to affect the conclusiveness of the order 
against him. When the second appeal came again before the 
Division Bench after the return of the answer by the Full Bench, 
the Court reversed the judgment of the District Judge, and negativ- 
ed the claim of the plaintiffs. This result could have been arrived 
at only on the footing that the Full Bench had sanctioned the view 
of the referring Judges, vis., that the survey officer’s order brought 
about a break in the continuity of the adverse possession which 
should therefore be dated as from the date of the order and not 
earlier. It was in this sense Devadoss, J. understood the principle 
underlying the section, as interpreted by the Full Bench, and we 
think there is a great deal of force in it as the opposite view would 
tend to detract from the conclusiveness of the order, enacted by the 
section. His judgment was, however, upset on appeal under the 
Letters Patent, by a Bench of two Judges, Reilly and Anantha- 
krishna Ayyar, JJ. who took a different view of the ruling, suppor- 
ting themselves by a pronouncement of Ramesam, J. in Kuppu- 
swami v. Venkataswamil, and also by an unreported decision of 
Benson and Krishnaswami Ayyar, JJ. in S. A. No. 1102 of 1909. 
They observed: 

“Neither the decision of the survey officer, nor the planting of stones in 
accordance with it in proceedings under the Act tpso facto dispossesses any 
party, nor could it make a legal break in existing possession so as to render 
ineffective for purposes of limitation any adverse possession running at its 
date.” 

To our mind it appears, if we may say so with respect, that 
this expression of opinion is contrary to the view of the Full Bench, 
whatever merit there may be in the reason addyced by the Court, 
namely, that it would be very extraordinary if the survey officer’s 
decision could have an effect denied to the decision of a Civil Court 
as in Subbayya Pandaram v. Mohammad Mustapha Maracayar?, 
and Singaravelu Mudaliar v. Chokkalinga Mudalars. 

In a later decision reported in Ramamurtht v. Gajapati 
Raju, the view which prevailed in Azhagaperumal Pillat v. Rasa 
Piilaié, was not accepted. The matter first came before Spencer, J. 
sitting as a single Judge in Second Appeal, from whose decision a 
Letters Patent Appeal was preferred which came up before a Divi- 
sion Bench composed of Waller and Pandalai, JJ. who differed. 
The main question on which the difference of opinion arose was as 
to what should be considered as a boundary dispute within the 
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meaning of the Act. With reference to the point now under con- 
sideration after referring to the Full Bench decision, Waller, J. 
expressed himself emphatically as follows:— 

“The referring Judges in that case were definitely of opinion that the 
decision of the survey officer made a break in the adverse possession and that 
the period before the decision could not be tacked on to the period after it, 
so as to make the adverse possession continuous. And the Full Bench did 
not dissent from their opinion.” 

Pandalai, J. favoured the other view, accepted in Azhagaperu- 
mal Pillai v. Rasa Pillai, holding that a survey officer’s decision as 
to boundary does not have the legal effect of terminating the 
possession of the man who was in possession or of breaking the 
running of his possession for purposes of limitation. On a refer- 
ence toa third Judge, Wallace, J. endorsed the opinion of Waller, 
J.in preference to that of Pandalai, J. and animadverted on the 
contrary decision of the Division Bench, as not in accordance with 
the effect of the Full Bench ruling which according to him, 

“held that the decision of a survey officer isa decision that the success- 
ful party is in possession even though the unsuccessful party was really in 
possession, and that the decision estops the unsuccessful party from urging 
later on that he was in possession.” 

An attempt at reconciliation of the conflicting views has been 
made by Wadsworth, J. in Achutharamayya v. Soorappayya? in 
which he has also endeavoured to support the decision in Azhaga- 
perumal Pillai v. Rasa Pillail, by suggesting that the survey officer 
in that case had not determined any question .of possession. 
According to the learned Judge, the survey officer’s decision can be 
regarded as final only to the extent to which it purports to decide 
the rights of the parties, the governing factor being the actual 
decision. On this view it will be necessary in every case to enquire 
whether the decision of the survey officer was based on possession 
oron title. If it is based on an adverse finding against the title of 
the unsuccessful party on a mere consideration of the documentary 
evidence of ownership, that finding should not according to the 
learned Judge, stand in the way of his adding up his possession 
anterior as well as posterior, so as to make up the period required 
by the Limitation Act for a prescriptive title. With very great 
respect, we feel that the survey officer is not called upon to give an 
express decision qn either title or possession. The Court is merely 
called upon to interpret the conclusiveness attributed to a demarca- 
tion of boundary by an officer charged with the duty of deciding a 
question of boundary only. An analysis of the basis of his 
decision, leading to a difference in the effect of the decision on the 
rights of the parties does not appear to be warranted by anything 
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in the language of'the section. We regret to say that we are not 
convinced of thé correctness of the reasoning either on ‘which the 
learned Judge has supported the decision in Azhagaperumal Psllas 
vi Rasa Pillaji, as not being really inconsistent with the ‘Full 
Bench ruling. However. that may be, we think that the timé has 
arrived for the conflict of opinion noticed above being resolved by 
a reference to the Full Bench of the following question: 

“Whether the orderof a survey officer under S. 11, or of the: appellate 
authority under S. 12 of the Madras Act IV of 1897 has the effect of causing 
a break as on the date of the order, in the continuity of the adverse posses- 
sion held by the unsuccessful party, so as to preclude his making use of the 


period of his prior possession to make up the period of twelve years required 
by the Limitation Act to,perfect a title by adverse possession?” f 


(This second- appeal. came on again for hearing, before 
the Full Bench, as constituted above.) 7 


The Court delivered the following 


JUuDGMENTS.: The Chief Tustice.—A person anil Kanti- 
mahanti Appalanarasayya obtained a decree against one Sekhara- 
mantri Appalaswami and in execution of that decree attached 
jmmoveable próperty belonging to the latter in Allipuram, a 
suburb of Vizagapatam. The property was sold at a Court 
auction on the 7th January, 1916, and the decree-holder became 
the purchaser, the sale.certificate being issued to him on the 2nd 
July, 1920. .Appalanarasayya took no steps to gain possession 
6f-the property which remained with the judgment-debtor. -: In 
the year 1922, a resurvey of -all the properties lying within the 
boundaries of Vizagapatam took place. The property Which 
was the’ subject'of the Court auction was registered as Survey 
No. 967. - Notwithstanding that Appalanarasayya had made no: 
attempt’ to obtain possession of this property he claimed it as 
his, and although the survey officer’s order has not been produced. 
it would appear that he was registered as the owner and that 
Appalaswami as the owner. of an adjoining area marked as 
Survey No. 999. -The Court has been given to understand that 
before the sale Appalaswami was the owner of both the areas. 
The Survey Officer’s order was passed under the provisions of 
of S. 11 of the Madras Survey and Boundaries Act, 1897. -An 
appeal from the order was -preferred. under the provisions of 
S. 12 of the Act and: the appellate authority passed an order in 
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these terms :— 


“The complaint in respect of S. Nos. 967 and 999 relate to wrong 
registration and as such does not fall within the scope of the Boundary 
Dispute Act, IV of 1897. The present registry in the names of Kantimabanti 


Appalanarasayya and Sekhara Mahanti Appalaswami, respectively is 
confirmed ” 


It is common ground that there was no dispute as to the 
boundaries of the respective properties. The only dispute was 
whether Appalanarasayya or Appalaswami’s name should be 
registered as the owner of Survey No. 967. | 


In 1926, Appalanarasayya mortgaged Survey No. 967 to 
the appellant in the appeal out of which this reference arises. 
The appellant filed O. S. No. 299 of 1927 of the Court of the 
District Munsif of Vizagapatam to enforce his mortgage. He 
obtained a decree and the property was sold by the Court on the 
6th July, 1929, the purchaser being the appellant to whom a sale 
certificate was granted on the 10th October, 1929. Appalaswami, 
who was in possession and had rémained in possession through- 
out, refused to deliver the property to the appellant and 
Appalaswami’s possession having been established, the appellant’s 
application was dismissed. Within one year of the order of 
dismissal the appellant instituted the present suit in the Court 
of the District Munsif of Vizagapatam for a decree for posses- 


sion. Atthe date of the suit, Appalaswami had been in adverse 
possession of the property continuously for fifteen years, unless 
the orders passed under the Madras Survey and Boundaries Act 
1897 operated to create in lawa break. The District Munsif 
dismissed the suit holding that the orders passed in the survey 
proceedings did not disturb the continuity of Appalaswami’s 
possession. On appeal the Subordinate Judge concurred in 
this decision. A second appeal was then filed to this Court 
and came before Krishnaswami Aiyangar and Somayya, JJ. In 
view of the conflict which exists in the authorities the learned 
Judges have referred the following question to a Full Bench :— 


“ Whether the order of a survey officer under S. 11, or of the appellate 
authority under S. 12 of the Madras Act IV of 1897 has the effect of causing 
a break as on the date of the order, in the continuity of the adverse posses- 
sion held by the unsuccessful party, so as to preclude his making use of the 
period of his prior possession to make up the period of twelve years required 
by the Limitation Act to petfect a title by adverse possession?” 


This Bench has been constituted to answer the question. 


Before turning to the authorities it is necessary to examine 


in some detail the provisions of the Madras Survey and 
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Boundaries Act, 1597, That Act has been replaced by the 
Madras Survey and Boundaries Act, 1923, but as the survey 
proceedings took place under the old Act regard can only be 
had to the provisions of the former Act. I may in passing 
mention that so far as this case is concerned there is. no 
material difference between the two Acts. The Act of 1897 
was an Act relating to survey of lands and settlement of 
boundary disputes and its provisions can only have application 
to such matters. S.11 (1) provided that if, at the time of 
survey, a boundary was undisputed the survey officer might 
order that the boundary should be laid down as pointed out by 
the registered holder or his agent. Sub-S. (2) said that if the 
the registered holder was not present, or if the boundary was 
disputed, the survey officer should order it to be laid down, as 
nearly as might be, in accordance with the village records, or as 
ascertained from the village officers and from such other evid- 
ence as the survey officer might be able to procure. Sub-S. (3) 
said that the order passed by the survey officer in the case of 
any dispute under sub-S. (2) should be recorded in writing and 
the purport thereof communicated forthwith to the parties to 
the dispute a copy of the order being furnished to them on 
their application and at their cost. Sub-S. (4) said that when 
the survey of a village or other defined local area forming part 
of the land under survey had been completed in accordance 
with the orders passed under sub-Ss. (1), (2) and (3) the 
survey officer should notify the fact as soon as practicable 
thereafter. S.12 provided for appeals against orders under 
S. 11. Sub-S. (3) of that section said that the order of the 
survey officer, or, in the event of an appeal being filed, the 
decision of the appellate authority should be final, and there 
should be no further appeal from such decision. But S. 13 
allowed the matter to be carried further by a suit. It said 
that any party to a boundary dispute before the survey officer, 
and any party to an appeal preferred under S. 12 or to whom 
notice of such appeal was given, and any person claiming under 
any such party, who deemed himself aggrieved by the order of 
the survey officer or by the decision of the appellate authority, 
as the case might be, might subject to the provisions of the 
Indian Limitation Act, institute within a period of one year 
from the date of such order or decision, a suit to establish the 


right which he claimed “in respect of the boundary of the pro- 
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perty surveyed,” provided that, subject to the result of the suit, 
if any, the order or decision should be conclusive. To this 
section was added an explanation in these words: 

“Where parties litigate bona fide in respect of boundaries of property 
claimed in common for themselves and others, all persons interested in such 
boundary dispute shall, for the purpose of this section, be deemed to claim 
under the parties so litigating.” ; 

There was no provision in the Act for the decision of any 
question of title unless it was in respect of land involved in a 
boundary dispute. If there was a boundary dispute the Act 
provided the machinery for its settlement and the survey 
officer’s order demarcating the boundaries was final subject to 
an appeal under S. 12 or to the decision in a suit under S. 13. 
When it was a matter of a boundary dispute the survey officer 
had to decide where the boundarv should lie and if he decided 
that the piece of land in dispute fell within the boundary of 
one of the opposing parties his order did affect the title to that 
particular piece of land. Where there was no boundary dispute, 
but in making the survey the survey officer found that two per- 
sons were claiming title to the same holding, he would for the 
purposes of the register have to decide whose name should be 
inserted therein as the owner, but this in itself did not mean 
that the Act empowered the survey officer, or the appellate 
authority to decide who was in law entitled to the property 
under survey. I can find no provision in the Act which can be 
read as operating in such circumstances to prevent A, when B 
had been registered as the owner of a holding, from instituting 
a suit in a Court of competent jurisdiction to establish his 
title as the true owner. 


In Kuppuswami v. Venkataswamti, Coutts Trotter and 
Ramesam, JJ. held that where the survey officer had found that 
the plaintiffs were in possession and no suit had been filed under 
S. 13 of the Act of 1897, the plaintiffs were entitled to a decree 
for possession, even though the defendants had as a matter of 
fact been in possession for over the statutory period of twelve 
years, part of which was before and the remainder was subse- 
quent to the decision of the survey officer. Coutts Trotter, J. 
had no doubt that the survey officer's order was wrong, but he 
considered that the case’ was governed by the decision of the 
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Full Bench of this Court in Muthammal v. The Secretary of 
State for Indial. I am unable to share the’ opinion ‘that the 
Full Bench decision had application. In the Full Bench case 
Wallis, C.J. and Ayling and Seshagiri Ayyar, JJ. applied the 
doctrine of res judicata in these circumstances. “A -boundary 
settlerhent officer had decided under the Boundaries Act of 1860 
that certain land did not fall within the boundaries of a mitta 
and had never formed part of the mitta. No suit was’brought 
by the mittadar to contest this finding under S. 25 of the Act. 
The Full Bench considered that the ground of the decision ‘as 
well as the actual decision was res judicata in a stibsequent 
suit instituted by the mittadar to recover the lands as having 
formed part of the mitta`or in the alternative for 4 deduction 
of the peshkush of the mitta. This dispute can only’be regar- 
ded as a boundary dispute and the décision of the Full Bench ‘is 
not in poiht in the present case, nor was it’ iri point in Kuppu- 
swami v. Venkataswamis. The Privy Council‘in Radhakrishna 
{yer v. Sundaraswamuer8, held in a case arising out of the 
Madras Estates Land Act of: 1908 that the’doctrine of res 
judicata did not-apply to a suit under that Act although the 
Board ‘recognised ‘that a‘statute might embody a special rule, 
which operated as a bar to the same question being, reagitated 
in subsequent proceedings, and some day Muthammal vy. The 
Secretary of State for Indial, may have to be reconsideréd ‘in 
the light’ of the ruling of the Privy Council in the case under 
the Madras Estates Land Act, ‘but it is not necessary to ‘dwell 
on the question here. Before leaving Kuppuswami v. Veneata- 
swami2, I may mention that in his judgment in that case 
Ramesam, J., indicated that in his opinion 'the decision in 
Muthirulands Poosart v. Sethuram Aityar4 to which 1 shall 
next refer did not prevent a plea of adverse possession being 
oe subsequent to the decision of the survey officer. 


` In Muthirulandi Poosart v. Sethuram Aiyars, Wallis, C. ie 
and Ayling and Kumaraswami Sastri, JJ, held thaf an order 
passed by a survey officer under S. 11 of the Act of 1897 on a 
dispute arising between two parties with regard to the boundary 
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ofa certain property was conclusive as to the rights of the 
parties if not set aside either on appeal or by a suit brought 
within one year, and it was none the less so,because the 
unsuccessful party who was in possession on the date of the 
order was not subsequently ousted from possession. The dispute 
merely related to the boundary of the two holdings and there- 
fore fell within the four corners of the Act. The statement 
that the decision was none the less conclusive as to the rights 
of the parties, because the unsuccessful party who was in 
possession at the date of the order was not subsequently ousted 
from possession carried the decision no further. The Court 
was not considering whether one of the parties had obtained a 
title to an area by adverse possession. 

In my opinion the correct view of the scope of the Act 
was taken by Reilly and Ananthakrishna Aivar, JJ., in Ashaga- 
perumal Pillai v. Rasa Pulani There it was said that the 
decision of a survey officer for the planting of stones for the 
demarcation of the boundary does not ipso facto dispossess any 
party, nor make any legal break in existing possession so as to 
render ineffective for purposes of limitation any adverse 
possession running at the date of the decision. In that case it 
was argued that the judgment in Muthiruland: Poosari v. 
Sethuram Atyar® ran contrary, but this argument was rejected 
by the learned judges and the opinion of Ramesam, J., in 
Kuppuswamt v. Venkataswanu8s was accepted as supporting 
their decision. 

There are two cases which conflict with the decision in 
Aghagaperumal Pillai v. Rasa Pillatit. The first is Ramamurit 
v. Gajapatirajus and the second is Seetharamaraju v. Narayana- 
-yaju5. In the first case in the course of a survey, a dispute 
arose whether a certain field lying wholly within the boundaries 
-of a zamindari should be demarcated as an inam or as part 
of the ryoti land of the zamindari. The zamindar claimed 
the land as_ryoti land and the inamdar as mirasi inam. 
‘The survey officer demarcated the land as his mirasi inam, 
and his decision was upheld on appeal. The zamindar did 
not file a suit under S. 13 of the Act but in a suit brought 
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subsequently by the inamdar against the zamindar the question 
of title was raised: The appeal was heard by Waller and., 
Krishnan Pandalai, JJ. Waller, J. was of the opinion -that 
the dispute was a boundary dispute within the meaning of the 
Act, that the survey officer had jurisdiction to decide the dispute 
and that as the zamindar did not file a suit within.a year under 
S. 13 to get the decision set aside, it had conclusively decided 
that the land was government service inam and not part of the 
zamindari. Pandalai, J. held that the Act did not preclude the 
institution of the suit. He observed: 


“In my opinion when two pedple dispute title to an ascertained and 
definite piece of land or to subordinate interests therein, the dispute cannot in 
any proper sense be described as a boundary dispute though, as` a result of 
the disputed title being settled, the boundaries of the property of one or 
other of the disputants may be accordingly shifted. If there was a real 
botndary dispute, I can understand that a question of title depending solely 
on the boundary may become ‘concluded as a necessary logical consequence 
but not.by virtue of the Act. But if there was no such dispute, it cannot be 
inferentially introduced into a dispute about title and then held to be inferen- 
tially decided under the Act so that the question of title becomes concluded 
by a further inference. There was, in my opinion, no boundary dispute in 
the proper sense before the Assistant Superintendent of Survey, and his 
order, Exs. G and XXIII, being one on a matter beyond his jurisdiction 
could not become conclusive under the Madras Survey and Boundaries Act.” 

As the result of the disagreement the appeal was referred 
to a third Judge, Wallace J. who agreed with Waller J. Wal- 
lace, J. refused to accept the argument that there could not be a 
boundary dispute unless there was a dispute between two estates 
or between Government and an estate regarding the physical 
boundary of some piece of land contiguous to both, that is, a 
dispute as to “when, where and how” the boundary between 
both should run, but that if the dispute involved on one side or 
the other the whole of the contestant’s property there could not 
be any boundary dispute, because the boundary of the disputed 
portion was not itself in dispute. The learned Judge said that 
he could see no principle in such a contention. I cannot agree. 
In my opinion the judgments of Wallace and Waller, JJ. are 
contrary to the scheme and the provisions of the Act. The Act 
was never intended to vest in the survey officer or in the 
appellate authority power io decide a pure question of title 
when the boundaries were accepted by both sides, which was 
the case in Ramamuriht v. Gajapatiraju}. 
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The decision in Seetharamaraju v. Narayanarajul, was 
given by Butler, J..who followed Ramamurthi v. Gajapatirasu®. 
These two cases, therefore, stand or fall together. 

The only other case whieh calls for mention is Achutha- 
yamayya v. Soorappayyas. There, Wadsworth J. endeavoured 
to reconcile the two conflicting views but I consider that they 
are too divergent for reconciliation. The learned Judge read the 
judgment of the Full Bench in Muthiruland: Poosart v. Sethu- 
ram Aryar4, as laying down the rule that the survey officer's 
decision under S. 11 of the Act of 1897 is conclusive as to the 
rights of the parties, but he said that it was apparent that the 
survey officer’s decision could only be final to the extent to 
which itpurported to decide those rights. If the survey officer 
decided that the unsuccessful claimant was not in possession, 
the learned Judge considered that it would not be open to the 
unsuccessful claimant to contend that he had acquired a title 
by adverse possession. On the other hand if the survey officer 
merely on a consideration of the documentary evidence of 
ownership gave an adverse finding regarding title, Wadsworth, 
J. saw no reason why that finding should bar the unsuccessful 
claimant from contending in subsequent proceedings that at the 
time of the survey oihcer’s order he had trespassed successfully 
on the land in question and that his unlawful possession con- 
tinued and was openly hostile to the real owner, taking into 
consideration possession before and after the survey officer’s 
order. The governing factor was what the survey officer 
actually decided; the unsuccessful claimant could not go behind 
that. I have already indicated what my reading of the Act 
is and I cannot regard these statements of Wadsworth, J. as 
embodying a correct interpretation of the law. 


The answer which I give to the reference is that an order 
of the survey officer under S. 11, or of the appellate authority 
under 5, 12 of the Act, in itself had not the effect of causing a 
break in the continuity of the adverse possession held by the 
unsuccessful party so as to preclude his making use of the 
period of his prior possession to make up the period of twelve 
years required by the Limitation Act to complete his title. If 
the unsuccessful party remained in adverse possession of the 
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disputed area for over twelve years his title was good irrespec- 
tive of any order passed under the Act. As my learned 
brothers are in agreement with mie the majority decision in 
Ramamurthi v. Gajapatirajul, and the decision of Butler, J. 
in Seetharamaraju v. Narayanaraju®, must be overruled. It 
follows that the observations of Wadsworth, J. in Achutha- 
ramayya v. Soorappayyas, which are in conflict with the answer 
given to the reference should also be disregarded. 

The.costs of the reference will be made costs in the appeal. 

Krishnaswami Aiyangar, J.:—Aiter the fuller and more 
elaborate discussion of the question before the Bench as now 
constituted, I feel that the opinion expressed by my Lord is the 
better and sounder one. In the orde? of reference I had 
expressed an inclination in favour of the other view which on 
further consideration, I agree is not maintainable on general 
principles no less than on the language of the statute. It is 
difficult to support a view of the law which attributes to the 
decision of a survey authority, a higher efficacy than that which 
is annexed to the decision of a Civil Court of competent juris- 
diction as per Subbayya Pandaram v. Mahammad Mustapha 
Maracayar4. To have this consequence, language must be much 
more clear than what we have. I may add that my former inclina- 
tion towards the opposite construction was in a large measure 
the outcome of the limitation imposed on me as a member of a 
Division Bench, bound by the opinions expressed by other 
benches and the legal consequences which might be regarded as 
flowing out of them. I now feel no doubt that the correct 
decision is the one, now given expression to by my Lord, and 
I have no hesitation in preferring it to the other. 

Patanjali Sastri, J.:—I agree with the a of my 
Lord and have nothing material to add. 

(This Second Appeal coming for final hearing, after the 
expression of the above opinion of the Full Bench, the Court 
delivered the following judgment) :— 

The judgment of. the Court was delivered by 

Krishnaswamt Aiyangar, J.:—In view of the answer given 
by the Full Bench, this Second Appeal is dismissed with costs 





of the first respondent. Reference answered. 
K. Ci : : ay Appe al dismissed. 
(4932) 64 M.L., 361: ILR Aor 
2. (1934) 401 938) 2 M,L a 904, 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. | 
PRESENT :—LorpD THANKERTON, LORD ROMER AND SIR 
GEORGE RANKIN, 


Jadunath Roy and others .. Appellants* 
v. 
Parameswar Mullick and others ` .. Respondents. 


Mortgage—Morigage of undivided share of immovable properiy by a 
Hindu under Dayabhaga—Morigagor dying intesiate—Equity of redemption 
vesting in mortgagor's son subject to charge for maintenance of mortgagor's 
widow and unmarried daughter—Partition susi after final decree on mort- 
gage—Purchase by morigagees in execution of morigage decree—Morigagees 
if successors in title to mortgagor's heir—Partition decree charging morigaged 
properties for maintenance—Effect on mortgagee purchasers’ righis—Mort- 
gagee—How far necessary party to partition susi, 


A Hindu governed by the Dayabhaga mortgaged his undivided share of 
certain immovable property and died intestate leaving a widow, a daughter, 
and a son, B, the latter being liable to maintain the two former out of any 
properties devolving on him as the mortgagor's heir. The mortgagees having 
obtained a final decree of sale, themselves purchased the property at a time 
when, in a partition suit in respect of the estate of which the mortgaged 
properties were part, a decree had been passed allotting his share to B in 
severalty subject to his mother’s and sister’s maintenance charge. An applica- 
tion made on 12th April, 1930, by the mortgagees, after the sale, to be made 
parties to the partition suit was dismissed by the Subordinate Judge, on the 
ground that such a step was then unnecessary but on 14th July, 1930, the 
Division Bench on appeal ordered that the mortgagees should be added as 
parties "as from 12th April, 1930, the proceedings taken before the said 12th 
April, 1930, being binding upon them just as much as they would be binding 
upon their predecessor in interest”. The Commissioners of partition having 
in 1934 allotted certain of the properties forming part of B’s 1/8 share to the 
mortgagees, but subject to a charge for the maintenance of the mortgagor’s 
widow and daughter, the mortgagees successfully objected to the charge 
before the Subordinate Judge, but the High Court on appeal ordered the 
properties in question to be so charged, and settled the final partition decree 
accordingly, the Court acting on the strength of the order of the Division 
Bench of 14th July, 1930. 

Held, (a) that the mortgagees, having purchased the 1/8 share free from 
encumbrances, acquired both the title of a mortgagee and the equity of 
redemption, with the result that they were not mere successors of B as seller 
of the equity of redemption, for they had an interest as complete owners 
which he had never possessed, that it was accordingly at no time correct or 
sufficient to regard Bas the mortgagees’ “predecessor in title”, and that 
therefore no decision charging B’s interest had any bearing on the mort- 
gagees’ rights either before or after the execution sale; (6) that the partition 
suit became defective as regarded the 1/8 share as a result of the execution 
sale, there being no longer before the Court any party with an interest in it; 


* P. C. Appeal No. 79 of 1938. l 30th October, 1939. 
Bengal Appeal No. 22 of 1937. 
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(c) that the order of 14th July, 1930, accordingly need not be construed 
contrary to the rights of the parties, as holding that after the execution sale 
the widow and daughter had the same rights against the purchasing mort- 
gagees as they had had against B's interest in the equity of redemption; and 
accordingly (d) that the mortgagees took the 1/8 share free from the 
maintenance charges in question. 
How far mortgagees are necessary parties to partition suits discussed. 

Appeal’ from a décree of the High Court, Fort William, 
Bengal, dated 8th January, 1937 (S. N. Guha and Bartley, JJ.) 
modifying the final decree passed in a partition suit by the 
second Court of the Subordinate a 24 parganas, on 12th 
May, 1934. 


- The facts are fully set out in the judgment. 
| L. P. E. Pugh, K. C. and W. Wallach for Appellants-—It 

is submitted that there has been a fundamental misconception here 
in purporting to derive the appellants’ rights in the property in 
question from Biswanath instead of from the mortgagor, Bhuban 
Mohan, who is the appellants’ real and only predecessor in title. 
The mortgagors have acquired by purchase an indefeasible title in 
the properties now alloited to them, and it cannot be.that those 
properties should be charged for a maintenance allowance which is 
the independent responsibility of Biswanath. The appellants have 
not come by an interest which was now chargeable with the 
maintenance of the widow and daughter. What they have 
succeeded to is the interest of Bhuban Mohan—-an interest in 
connection with which there can never have been any talk of the 
maintenance charge in question. The interest which they acquired 
is accordingly free from the charge which it has been sought to put 
upon it, 

There was no appearance by or on behalf of the respondents. 

30th October, 1939. Their Potos judgment was 
delivered by 

SIR GEORGE RANKIN.—By three English mortgages executed 
in 1923 and 1924 one Bhuban Mohan Mullick (a Hindu governed 
by the Dayabhaga) mortgaged to appellant No. 1 and the father 
of the other four appellants his one-eighth share in certain 
immovable property. The capital sums secured amounted to 
Rs. 2,35,000. On 24th April, 1925, he died intestate, leaving 
him surviving a widow Sm. Annabati Dassi, a minor son 
Biswanath and an unmarried daughter Sm. Parbati Dassi (also. 
a married daughter who need not here be further mentioned). 
By the decree under appeal, which is dated 28th January, 1937, 
it has been held by the High Court at Fort William in Bengal 
that the maintenance of the widow and unmarried daughter is a 
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charge upon the interest of the mortgagees under the mortgages. 
This conclusion is prima facie opposed to the rights of the 
parties; indeed it does not in the end appear to have been 
doubted by the Courts in India that while the ladies would have 
a claim to a charge upon any property coming to Biswanath as 
heir to his father, the interest of the father’s mortgagees was 
not such property and is not liable upon the death of the 
mortgagor to be burdened with the maintenance of his widow 
or daughter. In order to trace the steps by which a contrary 
result has been arrived at by the High Court it will clearly be 
important to bear in mind throughout that the appellant’s 
mortgages were all taken from Bhuban Mohan in his lifetime 
and not from his son after his death. 


The appellants brought a suit upon their mortgages in the 
High Court on 7th June, 1926, impleading Biswanath. They 
obtained a preliminary decree on 12th January, 1928, and a final 
decree for sale on 21st January, 1929. On lith January, 1930, 
they purchased the mortgaged property at the execution sale 
and obtained a sale certificate on 19th February, 1930, in respect 
thereof. 


On 30th August, 1929--some seven months after final 
decree and some five months before the execution sale—the 
partition suit, out of which the present appeal arises was brought 
in the Court of the Subordinate Judge, 24 Parganas. The 
one-eigth share which Bhuban Mohan had mortgaged was his 
share in certain properties which had belonged to his grandfather 
Kunja Bihari Mullick. Kunja had died in 1899 leaving a will 
whereby, after giving certain pecuniary legacies, he directed 
that the residue of his estate should go in equal shares to his 
three sons and a grandson by a deceased son. His fourth son 
was Pulin Behari, who died intestate on 28th December, 1919, 
leaving him surviving two sons, Bhuban Mohan and another. 
Hence Bhuban Mohan had a one-eighth share in a number of 
properties which had belonged to his grandfather and by the 
mortgages of 1923 and 1924 he had incumbered his share in 
some (not all) of these properties. The partition suit was 
brought by Murari Mohan, a son of Kunja’s eldest son. 
Biswanath was impleaded as defendant No. 6, Annabati, his 
mother, and Parbati, his sister, were defendants 13 and 15 
respectively. The appellants were not made parties to the suit. 
By a written statement filed on behalf of Biswanath, Parbati 
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and the widow, it was submitted that Biswanath’s one-eighth 
share should be allotted to him subject to the claim of his 
mother and sister for maintenance. On Ist October, 1929, a 
preliminary decree for partition was pronounced declaring the 
share of Biswanath to be “one-eighth subject to the charge for 
maintenance and other expenses of his mother, defendant No. 13 
and marriage expenses and maintenance of hisunmarried sister, 
defendant No. 15.” Neither in the pleadings nor in the decree 
was any mention made of the mortgages to the appellants nor 
was any decision given with respect to the appellants’ rights. 
The direction to the commissioners of partition was a general 
direction to make the valuation and allotments of the properties 
“according to the aforesaid shares,” though in the case of some 
of the shares other than Biswanath’s the decree provided for 
the maintenance of females being charged not on all the 
property allotted to each particular share but only on a sufficient 
part thereof. 


On 12th December, 1929 (before the execution sale), and 
also on 14th January, 1930 (after the sale but before con- 
firmation), the appellants applied to the Subordinate Judge 
that they might be made parties to the partition suit. By orders 
dated 29th January and 12th April, 1930, the Subordinate 
Judge refused their request on the ground that it was not 
necessary at that stage to make them parties; but he directed the 
commissioners of partition to hear the appellants’ submissions. 
This order was challenged in the High Court and on 14th July, 
1930, a Division Bench of the High Court set it aside 
directing that the present appellants should be added as parties 
to the suit “as from 12th April, 1930, on which date their 
application was rejected, the proceedings taken before the said 
12th April, 1930, being binding upon them just as much as they 
would be binding upon .their predecessor in interest.” The 
Subordinate Judge having amended the plaint on 12th September, 
1930, in accordance with this decision, the appellants (now 
defendants Nos. 17 to 21) on 17th September, applied to him 
to set aside’or amend the preliminary decree in so far as it 
declared charges upon the shate of Biswanath in favour of his 
mother and sister. This application was by order dated 23rd 
February, 1931, refused on the ground that by virtue of the 
High Court’s decision “the decree that was passed on Ist 
October, 1929, is as binding upon them as upon their predecessor 
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in interest and it is clearly not open to them to challenge any- 
thing that was done in relation to the proceedings in Court 
prior to the 12th April last.” The argument of the appellants’ 
pleader, “that it is not the defendant No. 6 who should really 
be treated as their predecessor in interest,” was repelled on the 
ground that it was contrary to the language of the appellants’ 
previous petitions, and the appellants were reproached for 
seeking to evade the express terms of the High Court’s judg- 
ment. On 3lst July, 1931, the appellants applied for separate 
allotment of their share to them and this was granted (21st 
November, 1931) without discussing the question of the charges 
in favour of Biswanath’s mother and sister. The commissioners 
of partition on 17th January, 1934, made their final report 
allotting certain properties to the appellants but directing that 
these should remain charged as a security for the payment of 
the maintenance and other expenses of defendants 13 and 15. 
The appellants having objected to this direction, their objections 
were heard and were allowed by order dated 8th May, 1934. 
This order was not passed by the same learned Judge who had 
previously dealt with the case but by his successor (Babu Kali 
Prasanna Bagchi). After pointing out that the claim of the 
ladies to have priority over the appellants was untenable in law 
by reason that the mortgages had been granted by Bhuban 
Mohan in his lifetime and not by Biswanath after his father’s 
death, the learned Subordinate Judge noticed that this question 
had not been argued or considered by the High Court, and 
concluded that no order had been passed in the matter. He did 
not think that the appellants were entitled to an order setting 
aside the preliminary decree and he regarded their previous 
application to that effect as ill-advised and rightly rejected. 
“But,” he said, “a partition suit in which a preliminary decree 
has been passed is still a pending suit and the rights of the 
parties who are added after the preliminary decree have to be 
adjusted at the time of the final decree. The defendants Nos. 17 
to 21 cannot ask for setting aside the preliminary decree but 
they can reasonably claim that at the time of the final decree 
they should get an allottment as purchasers and their rights 
should be adjusted.” Accordingly he ordered that the properties 
allotted to Biswanath and those only should stand charged with 
the maintenance of his mother and sister, and not the properties 


allotted to the appellants. A final decree for partition was 
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passed on the 12th May, 1934, in accordance with this direction. 
From this final decree, Biswanath, his mother and his sister on 
28th June, 1935, appealed to the High Court, whose decree is 
dated 28th January, 1937. The view taken by the learned Judges 
was that “by virtue of the order of this Court passed on 14th 
July, 1930, the preliminary decree in the suit for partition 
passed on Ist October, 1929, would not be allowed to be altered 
or modified in any wayin the present proceedings for partition.” 
They agreed with the views expressed in the order dated 23rd 
February, 1921, by the learned Subordinate Judge (Babu D. L. 
Sen Gupta) who had dealt with the application of 17th September, 
1930, to set aside or modify the preliminary decree, and 
considered that the appellants were seeking to nullify the effect 
of a decision inter partes by the High Court. 


The final decree for partition as settled by the High Court 
is now before their Lordships on appeal but the appeal appears 
to turn solely on the High Court’s order of 14th July, 1930—a 
reported decision (Jadunath Roy v. Murari Mohan Mullick!) 
which must necessarily have effect upon the procedure adopted 
in partition cases by the Courts of the province and elsewhere. 
It is unfortunate that no appearance has been made by the 
respondentsand no argument heard on their behalf with reference 
to that decision, but their Lordships cannot omit to examine it. 


A. partition necessarily affects the interest of a mortgagee 
of an undivided share, since after the partition his security is 
upon the divided share or the separate allotment. For this 
reason some High Courts in India would appear to join such 
mortgagees as parties to the suit as a matter of course, and by 
some English authorities [cf. Daniels Chancery Practice (8th 
ed.) p. 198] the practice is considered to be that while a mort- 
gagee upon the whole estate is not a necessary party a mortgagee 
of one of the undivided portions would be a necessary party 


[ef. Swan v. Swan? and Sinclair v. Jamesa] The practice in 


Bengal follows the lines laid down by Sir Arthur Wilson in 
1880 in- the case of Mohindro Bhoosun v. Soshee Bhoosun4, 
where a person having a disputed claim to be a mortgagee from 
the plaintiff in a partition suit applied to be joined. In refusing 





1. (1930) 35 C.W.N. 296. 
2. (1819) 8 Price 518: 146 E.R. 1281. 


_ 73, (1894) L.R: 3 Ch. 554. 4, (1880) I.L.R.5 Cal. 882, 
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the application Sir Arthur Wilson said — ° 


“The question as between the plaintiff and the defendant is who is 
entitled to the property in dispute? To determine that question it is not 
necessary that the mortgagees should appear; they will not be bound by any 
finding come to in their absence. In case of a decree for partition being 
made the mortgagees should have leave to cotne in and attend the partition 
proceedings.” 


In 1894 Sale J. in Khetterpal Sritiruino v, Khelal Kristo 
Bhuttacharjee1, stated the practice succinctly: “A mortgagee is 
not a necessary party to a partition suit but he may and fre- 
quently does obtain leave to attend the proceedings as a quasi- 
party.” The mortgagee of an undivided share might be preju- 
diced if that share did not receive a proper allotment- in 
severalty, and itis for the benefit of all other persons interested 
in the joint property that such a mortgagee should be bound by 
the allotment. Hence it will in general meet the case if he is 
allowed to attend and be heard at that stage at which the 
making of a proper allotment is effected, just as in other types 
of case a person interested only in the result of a particular 
account may be allowed to attend at the taking of that account, 
especially if it be in the interests of others that he should not 
thereafter dispute the result. It is a fundamental condition of 
this practice in partition cases in Bengal that the extent of the 
share should not be in dispute; on that assumption an important 
advantage of the practice is that it lightens the partition suit by 
avoiding the necessity of deciding as to the existence and 
validity of the mortgages claimed over the undivided shares. 


So far as regards the application made and decided in the 
present case before the execution sale had been confirmed, it is 
not necessary to examine or criticise the order of the learned 
Subordinate Judge. He may have been right in applying the 
ordinary practice and he had a discretion in the matter. But if 
he was right, he was right entirely because it was not necessary 
in order to safeguard the appellants’ interests that they should 
be made parties, because without being parties to the suit they 
could be heard by the commissioners of partition on the question 
of the allotment proper to be made to answer the one-eighth 
share over which they claimed to have security, and because as 
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to all else, in “Sir Arthur Wilson’s words, “they will not be 
bound by any finding come to in their absence.” 


The learned Subordinate Judge’s order of 12th April, 1930, 
is however in a very different position. The effect of the sale 
under the mortgage decree was to divest Biswanath, his mother 
and his sister of all interest in the property comprised in the 
mortgages made by his father in 1923 and 1924. The ladies’ 
interest was gone equally with his. Both his interest and theirs 
were derivative interests in the equity of redemption and arose 
to them only on the death of Bhuban Mohan in 1925. While 
the purchaser at an execution sale under a mere money decree 
gets no more than the right title and interest of the judgment- 
debtor at the date of the sale, the purchaser under a mortgage 
decree gets the right title and interest in the mortgaged subjects 
which the mortgagor had at the date of the mortgage and 
charged thereby. Buying the mortgaged property free from 
incumbrances he gets, as it is sometimes put, the title both of the 
mortgagee and of those interested in the equity of redemption. 
He is not a mere successor in interest of the owner of the equity 
of redemption at the date of the sale. The position of the 
partition suit so far as regards the property now in question 
was that as a result of the execution sale the suit had become 
defective: there was no longer any party before the Court who 
had any interest in this property. It was to the interest of all 
other parties that the suit should be properly constituted and it 
was not within a judicial discretion to insist that the suit should 
goon as regards this property behind the backs of the new 
owners. As Sale J. had said in the case already cited: “If the 
mortgagee had proceeded to a sale pending partition the purcha- 
ser would have become a necessary party to the partition suit.” 
The learned Judges of the High Court were right therefore in 
directing that the appellants should be made parties. But the 
observation at the end of their judgment that “it goes without 
saying” that all proceedings taken before 10th April, 1930, 
would be binding upon the appellants just as muchas they would 
be binding upon “their predecessor in interest” is not easy to 


interpret or accept. It may have been directed only to this— 


that there was no need to invalidate what had already been done 
in the suit merely because the appellants had not been parties 
at the time, that partition could proceed under the preliminary 
decree, the appellant’s rights being adjusted thereunder. Sale, J- 


I] THE MADRAS LAW JOURNAL REPORTS. 105 


on a question of the costs of partition, had harmlessly 
referred (in the case already cited) to the original mortgagor 
as predecessor-in-title of a purchaser at a mortgage sale meaning 
no more than that he was the person who had previous to the 
sale represented the share in question before ihe Court. He 
had held that the purchaser could not take advantage of the 
partition and at the same time repudiate all liability for costs 
of partition incurred before bis purchase. After referring to 
this passage in the judgment of Sale J., the learned Judges in 
the present case may have had similar matters in mind when 
they employed the same language, and the phrase “it goes 
without saying” suggests some such interpretation rather than 
a decision upon an important matter which had not been argued. 
But two Courts in India have interpreted the order made as a 
decision to the effect that because the preliminary decree of 
Ist October, 1929, rightly held the mother and sister of 
Biswanath to havea charge for maintenance upon what he 
inherited, the appellants—at one time mortgagees from his 
father and now purchasers of the whole original interest of his 
father—were liable to maintain his mother and sister out of the 
property and that partition should be made accordingly. This 
interpretation runs some risk of doing an injustice to the lear- 
ned Judges, but if their Lordships may assume against the 
appellants that the order of the High Court involved an erro- 
neous opinion to the effect that the preliminary decree of Ist 
October, 1929, bound the mortgagees, it still remains that the 
appellants had since the passing of that decree become purcha- 
sers of the whole interest in the share and that no decision as 
to their rights as purchasers had at any time been given in the 
suit. Their Lordships are not prepared to hold that the order 
of 14th July, 1930, must needs be construed, contrary to the 
tights of the parties, as holding that after the execution sale the 
ladies had the same rights against the purchasers as they had 
had against Biswanath’s interest in the equity of redemption. 


= Itis manifest that the ladies’ interest in the equity of 
redemption equally with Biswanath’s must be regarded as 
having passed to the appellants, if it is not regarded as having 
come to anend. At no time was it correct to treat the appel- 
lants as mere assignees of Biswanath’s interest. Before the 
sale their interest was as mortgagees and was not represented 
in the suit. After the sale when they were made parties their 
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interest as complete owners was before the Court—~an interest 
which at no time had belonged to Biswanath.” At no time was 
it correct or sufficient to regard Biswanath as “their predecessor 
in title’; upon any question as between Biswanath and other 
persons claiming to be interested in the equity of redemption a 
decision charging or limiting his interest had no bearing upon 
the rights of the appellants whether before the execution sale or 
afterwards, 


Their Lordships fully agree with the observation made by 
the learned Subordinate Judge who passed the final decree in 
his order of 8th May, 1934, whereby he allowed the objections 
of the appellants to the commissioner’s report on the ground 
that a partition suit in which a preliminary decree has been 
passed is stilla pending suit and the rights of parties who are 
added after the preliminary decree have to be adjusted at the 


. time of final decree. 


In this view it becomes unnecessary to consider whether, if 
the High Court’s order of 14th July, 1930, was binding upon 
the Division Bench who heard the appeal from the final decree, 
it necessarily follows that it could not be disturbed on appeal 
to His Majesty in Council. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, the decree of the High Court dated 
28th January, 1937, set aside, and the final decree of the 
learned Subordinate Judge restored. The respondents No. 9, 
15 and 17 who appealed to the High Court must pay the costs 
of the present appellants incurred in the High Court and of this 
appeal. 


Solicitors for Appellants: Hy. S.L. Polak & Co. 


RCE., 
KS: Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BURN AND MR. JUSTICE STODART. 
Rowthmall Neopani through their 
T PERESAN Ladburam Puro- 
hit .. Appellant® (2nd Respon- 
dent) 
2. 
Nagarmall Madan Gopal repre- 
sented by Prahalada Rai Kadia 
and others .. Respondents (Petitioner 
and Respondents land 3). 
Companies—Liquidation—Court giving permission to liquidator to sell 
properties and sanctioning a contract of sale and compromise of two suits m 


another Couri—If sanction can be revoked after the liquidator had acted upon 
at. 


In liquidation FOIN ines the District Court gave. the Official Liquidator 
2 general permission to sell the properties (provided that a certain price was 
obtained) and also expressly sanctioned the contract of sale entered into by 
the Official Liquidator for a sum considerably in excess of the stipulated 
price. The Court further sanctioned the compromise of two suits in another 
Court between the purchaser and the company. The creditor on whose peti- 
tion the winding up was ordered and another share holder (applied for the 
revocation of these orders and the District Judge granted the application. 

Held, once the official liquidator has acted upon it, the District Judge 
had no power to revoke the sanction he had given for the sale of the pro- 
perties and compromise of the suits. ” 


Chunt Lal Dakuwala v. Kanthimathinatha Pillai, (1920) 24 L. W. 35, 


distinguished and on the merits also held the sanction ought not to have been 
revoked, 


Appeals against the orders of the District Court of Guntur 
dated 27th February, 1939, and made in I. A. Nos, 73 of 1939 
District Court, Guntur and 85 of 1939 in O. P. No. 266 of 1936 
{on the file of the High Court, Madras). 

The Advocate-General (Sir A. Krishnaswami Atyar) and 
D. R. Krishna Rao for the Appellant. 

K. Rajah Aiyar and K. Kameswara Rao for the Respon- 
dents. 

“The Court delivered the following | 

JUDGMENT. Burn, J.— These are appeals preferred from 
the orders passed by the learned District Judge of Guntur on 
1. A. No. 73 and I. A. No. 85 of 1939 in O.P. No. 266 of 1936 
on the file of the High Court, Madras. The original petition 
was for the winding up of the Guntur Cotton, Jute and Paper 
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Mills Co., Ltd., and it was filed in the High Court on the 2nd 
October, 1936, and the winding up order was passed on the 17th 
December, 1936. The subsequent proceedings in liquidation 
were transferred to the District Court, Guntur. 


It is not necessary, I think, to state again in detail all the 
facts which have been fully set forth in the order of the learned 
District Judge. Put quite briefly the position is as follows. On 
the 15th February, 1938, the District Judge gave permission to 
the Official Liquidator to sell the entire property belonging to 
the Guntur Cotton, Jute and Paper Mills Company Ltd. The 
permission was coupled with a condition that the sale should be 
for not less than Rs. 80,000. On the 19th January, 1939, the 
Official Liquidator entered into a contract of sale of the proper- 
ties to one Rowthmall Neopani for Rs. 95,000 (Ex. IX). On 
the 23rd January, 1939, the District Judge approved of this 
contract of sale and permitted the Official Liquidator to- 
compromise two suits (O. S. No. 15 of 1923 and O. S. No. 21 
of 1924 on the file of the Sub-Court, Guntur) in which the 
company was concerned as plaintiff in the first and defendant in 
the second. In pursuance of the orders of the District Court, 
the Official Liquidator compromised both those suits and decrees 
were passed by the Subordinate Judge of Guntur in terms.of 
the razinamas. On the 27th January, 1939, one N. Madan 
Gopal who had been one of the creditors on whose petition the 
winding up order was made, put in the application, I. A..No. 73 
of 1939 in the District Court in which he prayed that the 
contract of sale said to have been entered into by the Official 
Liquidator with Rowthmal Neopani might be set aside, cancell- 
ing if necessary the order passed by the learned District Judge: 
on the 23rd January. On the 31st January, 1939, Perripati 
Venkataratnam filed in the District Court I. A. No. 85 of 1939. 
He alleged that he was one of the shareholders in the Guntur 
Cotton, Jute and Paper Mills Company Ltd., and he prayed that 
the order passed by the learned District Judge on the 23rd 
January, 1939, which he described as an ex parte order, might 
be set aside and fresh orders passed. The learned District 
Judge disposed of both these applications together and passed 
identical orders in both. He decreed: 

“That the permission granted by this Court on 23rd January,1939, for the 


compromise of the suits O. S. Nos. 21 of 1924 and 15 of 1923, Sub-Court, 
Guntur, and for the sale of the mill properties be and hereby is revoked ; 
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That the first respondent (that is the Official Liguidator) do hold a 
fresh sale of the properties by public auction as early as possible after due 
notice in the public press; 


That if at the public auction to be held hereafter the property fetches 
only Rs. 95,000, the second respondent (Rowthmall Neopani) must be given 
preference over the other bidders and that if the property fetches more, it 
must be knocked down to the highest bidder; that the first respondent (the 
Official Liquidator) is hereby directed to obtain the sanction of the Sub-Court 
Guntur, for the sale of the property as he is also a Receiver appointed by 
that Court; and 


That the respondents do pay the petitidner’s costs.” 


Rowthmall Neopani has preferred both these appeals from 
the two orders of the Lower Court. The contentions of the 
learned Advocate-General for the appellant can be briefly stated 
as follows:—(1) the learned District Judge had no power to 
revoke the sanction which he had given on the 23rd January, 
1939, for the sale of the properties, and for the compromise of 
the suits, and (2) that, even if the learned District Judge had 
power to revoke his own sanction, he ought not to have done it 
in the present case. 


I am very clearly of opinion that the learned Advocate- 
General’s contentions on both these points are well founded. It 
appears to me a very extraordinary suggestion that the District 
Court having given the Official Liquidator a general permission 
to sell the properties (provided that a certain price was 
obtained) and having expressly sanctioned the contract of sale 
entered into by the Official Liquidator for a sum considerably in 
excess of the stipulated price, and having sanctioned the 
compromise of two suits in another Court, should be able, by 
passing an order purporting to revoke its own sanction, to 
nullify the contract of sale and to render void the decrees passed 
by the Sub-Court in the two suits. Mr. Rajah Aiyar for the 
respondents has not been able to refer us to any section in the 
Companies Act which would authorise the District Court to pass 
such ordef's as those now under appeal. The application of N. 
Madan Gopal was filed under Ss. 179 and 183 (5) of the 
Companies Act. S. 179 describes the powers of the Official 
Liquidator which he can exercise with the sanction of the Court. 
5. 183 (5) provides that: 

“If any person is aggrieved by any act or decision of the Official Liqui- 
dator, that person may apply to the Court and the Court may confirm, reverse 


or modify the act or decision complained of and make such orders as it 
thinks just in the circumstances.” 
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It is clear that S. 179 has no bearing upon this question, 
and S. 183 (5) clearly cannot apply to a case in which the act 
or decision of the Official Liquidator has been performed or 
made in pursuance of the Court’s express sanction. Mr. Rajah. 
Aiyar did not contend that S. 202 would have any application. 
He contended that the District Court had power to grant a 
review of its own previous orders either under the provisions of 
O. 47, Civil Procedure Code, or failing that he contended that 
that the District Court had inherent power to set aside its own 
orders in the interests of justice. Perripati Venkataratnam, the 
petitioner in I. A. No. 85 of 1939, based his petition on the same 
two sections and added also S. 153 of the Companies Act. Mr. 
Rajah Aiyar, did not suggest that S. 153 could have any appli- 
cation to this case. S. 153 gives power to compromise between 
a company and its creditors or any class of them or between the 
company and its members or any class of them. It provides 
that where any compromise or arrangement is proposed a 
meeting of the creditors or class of creditors or members of the 
company or class of members as the case may be must be called, 
held and conducted in such manner as the Court directs. The 
compromises in this case were between the company and one 
creditor who held a mortgage on the company’s immovable 
properties. It was not a compromise between the company and 
a class of creditors and therefore the provisions with regard to 
the obligation to call a meeting are inapplicable. : 


There is, 1 think, no doubt that the Court ina proper case 
could grant a review under the provisions of O. 47, Civil 
Procedure Code but the applications in this case were not appli- 
cations for review, and I do not see how they could be brought 
within the terms of O. 47. Mr. Rajah Aiyar was not able to 
show any authority for holding that in a case like this the 
District Court has inherent power to revoke its own sanction, 
after the sanction has been acted upon. He referfed to the 
case of Chuni Lal Dakuwala v. Kanthimathinatha Pilla. But 
that case was decided on a totally different point. Mr. Justice 
Krishnan expressed the view that in that case the Court had 
inherent powers to set aside its own previous order but he 


. expressly stated that: 





: 1. (1920) 24 L.W. 35. 
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“It was not material to decide in this case the somewhat dificult ques- 
tion whether the District Judge himself had jurisdiction to cancel his 
previous sanction.” 


The learned Judge’s remarks on this point were therefore 
avowedly obiter. The learned Advocate-General lays stress very 


properly on the fact that, in pursuance of the permission granted 
by the District Judge to the Official Liquidator, the suits (O. S. 


Nos. 15 of 1923 and 21 of 1924) were compromised in the Sub- - 


Court, Guntur, and he asks how those decrees of the Sub-Court 

.can be rendered void by the order of the District Judge 
purporting to revoke the permission given by him on 23rd 
January? I am not aware of any answer to this question. The 
District Judge could of course have revoked his sanction if he 
had done so before the Official Liquidator had acted upon it, 
but if once the Official Liquidator has acted upon it, has com- 
promised the suits and has obtained decrees in terms of the 
compromises, I am entirely unable to see how the District Judge 
can. have power to revoke it. 


Secondly it seems to me quite clear that the District Judge’s 
order was wrong on its merits. He recognises that the com- 
promises in the suits were beneficial to all parties and it would 
seem that he only revoked his sanction because he thought that 
it was technically bad for want of notice to “‘the persons interes- 
ted.” He states also that there was no prior sanction of the Sub- 
Court, Guntur, for the proposed sale and he says there was 
thirdly ‘‘the suppression of an important fact a knowledge of 
which would have prevented the giving of sanction.” These 
matters can, I think, be very briefly dealt with. Mr. Rajah 
Ayyar has not been able to satisfy us that any notice to any 
body was necessary in this case. As 1 have already pointed 
out, the Official Liquidator had got from the District Court 
general authority on the 15th February, 1938, to sell the pro- 
perty either by public auction or by tender or by private sale, 
piecemeal or in one lot subject to the approval of the Court. 
All parties were well aware of this permission. N. Madan 
Gopal by his Vakil expressly stated on the 5th February, 1938, 
that he had no objection. The pleader for the mortgagee in O. 
S. No. 21 of 1924, also stated that he had no objection and the 
learned Judge in his order dated the 15th February, 1938 (Ex. 
IV (c) ) *has expressly said that “none appeared to oppose.” 


Technically therefore it cannot be said that any notice to any-. 
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body was necessary after the Official Liquidator had entered 
into the contract of sale and before the District Court approved 
of it. The suggestion that the Sub-Court’s sanction was neces- 
sary is apparently based upon the fact that Mr. Kota Venkates- 
waralu the Offcial Liquidator of the Company had also been 
appointed Receiver of the Mill’s properties in O. S. No. 21 of 
1924, the suit filed against the Company on a mortgage for 


` Rs. 1,23,000 and odd. Mr. Rajah Ayyar has not attempted to 


support the order of the learned Judge on this gronnd. It is 
clear that when an Official Liquidator is appointed, he has 
power to dispose of the properties of the Company under 
S. 179 of the Companies Act and his power in this case was 
not limited by the fact that he had had no sanction in his capa- 
city as Receiver in O. S. No. 21 of 1924. As for the sugges- 
tion that the learned Judge would have refused his sanction if 
he had known of an important fact which was suppressed, that 
is based upon the -fact that N. Madan Gopal on the 20th 
January. 1939 made a written offer to the Official Liquidator 
of Rs. 96,000. The Official Liquidator refused to take any 
notice of this offer, because N. Madan Gopal made no deposit 
of earnest money and the Official Liquidator said that he did 
not believe it to be a bona fide offer. The Official Liquidator 
had good grounds for this view. N, Madan Gopal was well 
aware of the Official Liquidator’s power to sell; he had been 
in negotiation with the Official Liquidator himself, he had on 
One occasion offered Rs. 81,001 on the 28th March, 1938, and 
even then he made no deposit of earnest money. His com- 
plaint that the transaction between the Official Liquidator and 
Rowthmall Neopani was conducted behind his back was ground- 
less. Rowthmall’s offer of Rs. 95,000 was made in November, 
1938. The Vakil for the plaintiff in O. S. No. 21 of 1924 
wrote to N. Madan Gopal on the 10th January, 1939 (Ex, VIII 
(c)) and in that letter he referred to the prospect of a 
compromise between the plaintiff in O. S. No. 21 of 1924 and 
the defendant company. N. Madan Gopal’s reply to that 
on the 15th January, Ex. VIII (d) was that he was afraid to 
negotiate the purchase of the Jute Mill owing to long-standing 
disputes and he made no offer. On the 16th January, the same 
gentleman telephoned to N. Madan Gopal at Vizianagaram, 


and warned him that the offer of Rs. 95,000 made by, Rowth- 


mall Neopani was going to be accepted unless he made a higher 
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offer. In these circumstances I think that the Offcial Liqui- 
dator was fully justified in paying no attention to the offer of 
Rs. 96,000 made on the 20th January, unaccompanied by any 
deposit and I do not think that the District Court would have 
been justified in refusing sanction to the Official Liquidator for 
the sale and the compromises even if the fact of that offer had 
been brought to the notice of the learned District Judge. 

O. S. No. 21 of 1924 was a suit on a mortgage for 
Rs. 1,230,00, executed on the 2nd January, 1918, in favour of a 
member of the pydah family of Cocanada. By 1926 the claim 
under this mortgage had risen to somewhere between four and 
five lakhs. O. 5. No. 15 of 1923, wasa suit filed on behalf of 
the company to set aside the mortgage. The Official Liquida- 
tor was in great straits for money not only to conduct these 
suits but even to pay such small items as municipal tax on the 
buildings. None of the creditors would provide funds to 
prosecute O. S, No. 15 of 1923, or to defend O. S. No. 21 of 
1924. In these circumstances the compromise by which the 
mortgagee received Rs, 70,000 in full satisfaction of his mort- 
gage leaving Rs. 20,000 to satisfy the unsecured creditors to the 
extent of about Rs. 7,000 and odd was beneficial to all parties 
as the learned District Judge himself recognises. It is in my 
opinion extremely undesirable that by setting aside the sale 
these two suits should be reopened and the parties left to bear 
the risks of them. It is also to be observed that if all these 
matters are re-opened, there will be considerable delay in the 
disposal of still another suit O. S. No. 27 of 1934 on the file of 
the Sub-Court, Cocanada, which is a suit for the administration 
of the estate belonging to the Pyda family of Cocanada, I am 
therefore clearly of opinion that the learned Judge’s orders 
were unjustified on the facts as well as being beyond his 
jurisdiction. 

These appeals should therefore in my opinion be allowed 
and the applications I. A. No. 73 of 1939 and 85 of 1939 dis. 
missed with costs. The appellant will recover his costs in 
Appeal No. 100 of 1939 from the first respondent N. Madan 
Gopal and in Appeal No. 101 of 1939 from the first respondent 
Perripati Venkataratnam. 

_ Stodart, J.—I agree. One of the principal functions of 
the Liquidator is to discharge the debts of the company. For 


that purpose he may have to sell the company’s property, and 
15 
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he can do this with the sanction of the Court. It follows in 
my opinion that any sales or contracts of sale effected by the 
Liquidator in pursuance of the Court’s sanction previously 
obtained are not mere conditional agreements subject to subse- 
quent confirmation by the Court. I say so for reasons which 
I think are obvious. If the Liquidator’s proceedings are merely 
provisional and subject to the subsequent confirmation of the 
Court he will not be able to dispose of the property to the best 
advantage. Offers for the purchase of the property will be 
merely tentative. A prospective purchase will not disclose to 
the Liquidator the final figure to which he is prepared to go, if 
his- offer is liable to be outbid by someone else when the sale 
comes up before the Court for approval. It appears to me 
therefore that, having sanctioned the sale of the company’s 
property and having fixed a reserve price, the matter is closed 
so far as the Court is concerned and the Liquidator is free to 
dispose of the property provided he observes the conditions 
previously imposed by the Court. There must be some finality 
in the proceedings and if bids and offers made to the liquidator 
are to be subject to the subsequent approval of the Court, then 
the Liquidator will be a mere ministerial officer of the Court 
and the real sale will be effected by the Court itself. But that 
is not the meaning of the Act. S. 179 is: 

“The Official Liquidator shall have power with the sanction of the Court 
to sell the property of the Company by public auction or private contract 
with power to transfer the whole thereof to any person ...... or to sell the 
same in parcels.” 

In my opinion this can only mean that the liquidator can 
finally dispose of the property once he has got the sanction of 
the Court. It does not mean that he has power merely to 
invite offers and to submit them to the Court for approval. 


In the present case the offer of the respondent in A. A, 
O. No. 100 of 1939 whatever its bona fides was received after 3 
contract of sale had been finally entered into with the appellant. 
That offer was too late. If the respondent was willing to go 
to Rs. 96,000 he would have done so months before. He put 
forward his offer only when he knew that the property was 
going to be sold to somebody else. He was not ready to pay 
cash down which was one of the conditions on which the Pydah 
mortgagees had consented to accept Rs. 70,000 in complete 
discharge of their mortgage. 
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The order of the Court moreover which is now under 
appeal was not in the best interests of the company. Having 
set aside the contract of sale in favour of Rowthmall Neopani 
for Rs. 95,000 cash down entered into by the Liquidator 
because there was a subsequent offer of Rs. 96,000 by the 
respondent the Court directed that the property be sold by 
public auction, not be it noted starting with respondent’s bid of 
Rs. 96,000 but presumably starting with the reserve fixed in 
February 1938. And the Court’s direction that if the bid 
reaches Rs. 95,000 then Rowthmall Neopani must be given 
preference over the other bidders is something which I cannot 
understand. If Rowthmall was still anxious to purchase the pro- 
perty and if at the public auction he bid up to Rs. 95,000 and if 
there were no higher bids it follows that the property would be 
knocked down to him without any question arising of giving 
him preference over the other bidders. 

KES: Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 
In the matter of the Indian Companies Act VII of 1913 
and 


In the matter of the Travancore National and 
Quilon Bank Ltd., (in Liquidation). 


S. Barkat Ali and others .. Petitioners* 
A. S. S. R. St. Veerappa Chettiar .. Applicant. 
J. V. Pirrie and another .. Official Liquidators. 


Banker and customer—Liquidation of bank—Claim against customer on 
overdraft account—Amount due by bank on Fixed Deposit joint account 
nominally to overdraft creditor and another (etther or survivor) but really 
solely due to overdraft creditor—Right to set off—Evidence as to sole right 
in foini account—If can be adduced. 


In the liquidation proceedings of a bank the applicant claimed a set off 
of the amounts due and payable by the bank in respect of a Fixed Deposit in 
the accounts of its branch office in the name of himself and his mother paya- 
ble to either or survivor, against the sum owing by him to the bank on an 
overdraft account. His case was that the sum covered by the Fixed Deposit 
receipt solely belonged to him and that his mother had no interest therein. 
The Official liquidators opposed the claim on the ground that the Fixed 


* Application No. 1552 of 1939 in 9th November, 1939. 
©. P. No. 158 of 1938. 
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Deposit debt was a joint debt payable by the bank and as there was nothing to 
indicate that the mother was only a name-lender there could not be a set off. 
The liquidator relying on the observations of Brett, L.J., in 12 Ch. D. 491 at 
500 (that set off could not be allowed unless a Court of Equity “without any 
terms or any further enquiry, would have obliged the sister to transfer the 
account into her brother’s name alone”) contended that the joint property 
must be found to belong to the applicant without any evidence. 

Held: That “without any further enquiry” meant “without taking any 
account” and evidence as to sole right of customer in the joint account can 
be adduced. 


Having found on the evidence that the Fixed Deposit amount was the 
sole property of the applicant held that the applicant will be entitled to a set 
offas claimed by him. 

Ex parte Morier In re: Willis; Percival & Co. (1879) 12 Ch. D. 491 and 
Hirschorn v. Evans, (1938) 2 K.B. 801, relied on. 


Judge’s summons for directions to the Official Liquida- 
tors to allow the applicant to set off the amounts of the Fixed 
Deposit Receipt and cash certificates due to him from the Bank 
against the claim of the Bank from him on his overdraft account 


-with the Bank. 


B. Stiarama Rao (The Government Pleader) and 
K. Chandrasekaran for Applicant. 


C. Krishnaswamt Atyar instructed by Messrs. King and 
Partridge for Official Liquidators. 


The Court made the following 


OrvER.—-This is an application by one Veerappa Chettiar 
claiming a set off of the amounts due and payable by the Bank 
in respect of Fixed Deposit Receipt No. 64/38 dated 6th March, 
1938, in the accounts of its branch office at Karaikudi for 
Rs. 7500 in the name of himself and his mother Visalakshi Achi . 
payable to either or survivor and four cash certificates of the total 
value of Rs. 2071-8-0 against a sum of Rs. 10,087-15-9 owing 
by him to the Bank on overdraft account. Mr. Sitarama Rao, 
his learned counsel has not chosen to press his claim in regard 
to the cash certificates. 


Therefore the only question that has to be considered is 
that relating to the amount covered by the Fixed Deposit receipt. 
It is the case of the applicant that the said sum solely belongs 


“to him and his mother Visalakshi has no interest therein and 


that her name was included at the time of the original deposit in, 
1937 as the applicant was then in failing health. The Official 
Liquidators oppose the claim on the ground that from the terms 
of the Fixed Deposit Receipt it is a joint debt payable by the 
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Bank and there is nothing to indicate that Visalakshi was only 
a name-lender and therefore there could not be a set off of a 
joint debt against a separate debt. It is no doubt true that 
where there is an amount payable by 4 in his individual account 
and an amount payable to A and B in their joint account, the 
two accounts cannot be set off, but if it could be shown that, 
though the account is in the name of A and B, A is solely 
entitled to the amount, a set off has always been allowed. As 
Cotton, L. J., puts it in Ex parte Morter: In re Willis, Percival 
& Co.1 the question is whether “it can be said that the money 
so absolutely belongs to that one of the two persons in whose 
joint names the account stands, who has another account of his 
own that we must treat it as his sole property, and require the 
balance to be struck between the two accounts’. Whether the 
property belongs solely to 4, can be found on evidence (Vide 
Aitrschorn v. Evans? where a deposit receipt stood in the name 
of a husband and wife and the wife was examined to find out 
whether the money belonged solely to the husband or jointly to 
the husband and wife). Mr. Sitarama Rao has examined 
the applicant to prove that the money covered by the Fixed 
Deposit receipt solely belonged to him. It is clear from the 
evidence that he was carrying on business for some years before 
the deposit in the Bank, that the moneys from his business were 
from time to time invested in the Chartered Bank of India Ltd., 
that the account in the Chartered Bank stood solely in his name, 
that in March, 1937, there was a balance of nearly Rs. 9,000 in 
the Chartered Bank and he drew a cheque on the Chartered 
Bank for Rs. 8,670 in favour of the Travancore National and 
Quilon Bank Ltd. and that he directed the latter Bank to issue 
a Fixed Deposit receipt for Rs. 7,500 in the name of himself 
and his mother Visalakshi payable to either or survivor and 
utilise the balance in the purchase of some rubber shares. It is 
also clear from his deposition that Visalakshi was indebted to 
him in the sum of over Rs. 2,000 on the date of the said deposit 
and that the said deposit was renewed for another year on 6th 
March, 1938. I see no reason to disbelieve his evidence. It 
must therefore be found that the said sum of Rs. 7,500 is the 
sole property of the applicant. Once this conclusion is arrived 
at, the applicant will be entitled to a set off as claimed by him. 
The rule of law is absolutely clear and is thus stated in Hart’s 


1. (1879) 12 Ch. D. 491 at 502. 2. (1938) 2 K.B. 801. 
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Law of Banking, Vol. I at pages 309 and 310 thus:- 


“Where a person has an account in his own name and has another in the 
joint names of himself anda second person with the same banker, upon the 
bankruptcy of the latter the one account cannot be set off against the other, 
unless the person having the sole account is solely interested in the balance 
of the joint account, so that equity would have compelled the other person, 
without imposing any terms or directing any enquiry, to transfer the account 
into his name alone.” 


It is based on the case of Ex parte Morier, In re Witlis, 
Percival & Co.1 and the principle laid down in that case has 
always been accepted as good law. In that case two persons, a 
brother and sister were executors of an estate and they had a 
joint account in their joint names. The brother was also 
indebted to the Bank in a separate account. The question arose 
whether the amount in one account could be set off against the 
amount in the other. It was found in that case that it could 
not be ascertained that the brother was solely entitled to the 
amount because it depended upon the taking of an account and 
finding out whether the account would result in a balance in 
favour of the brother. The learned Judges took the view that 
the brother and the sister were in the position of joint 
creditors of the Bank having joint assets in the Bank and no 
set-off could be allowed. In the course of the judgment, James, 
L. J., remarked thus :-— 


“Unless it could be made out clearly that 4 and B were trustees of the 
fund for A, it seems to me there could not be an eq'titable set off, because 
the money is due in autre droit and where the money is due tn autre droit the 
only exception which equity has introduced into the principle of a legal set 
off is when the money is really and truly the property of one man in the 
name of another, not when the result of taking the accounts would be to 
shew that the ultimate balance would be his property, but when it is nothing 
but what we used to call in the Privy Council a benami account, that is, 
an account put by one mininto the name of another merely for his own 
convenience.” 


The learned Counsel for the Official Liquidators sought to 
rely on the following observations of Brett, L. J., namely that a 
set off could not be allowed unless a Court of Equity, “without 
any terms or any further enquiry, would have obliged the sister 
to transfer the account into her brother’s name alone,” His 
contention is that this language imports that without any evidence 
the property must be found to belong to the applicant and not 
as a result of any evidence being adduced. It seems to me that 
the contention is based on a misapprehension of the language 





1. (1879) 12 Ch. D. 491. : 
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used by Brett, L.J. What Brett, L.J., really meant by the use of 
the expression ‘without any further enquiry’ was without taking 
any account. That this must be his meaning is clear from the 
observations of James, L.J., in the same case in the passage 
above cited and also at pages 499 and 500 as Brett, L. J., con- 
curred in the judgment of James, L. J., for the reasons given 
by that learned Judge. (Vide page 500). It is in this sense 
that Brett, L. J., used the expression ‘further inquiry’ in his 
judgment. In view of my finding that the amount of Rs. 7,500 
covered by the Fixed Deposit Receipt solely belongs to the 
applicant I direct a set off of the said sum against the money 
owing by the applicant to the Bank. The applicant will have 
the cost of the Judge’s summons and Rs. 100 as and for his 
Counsel’s fee. The Official Liquidators will have Rs. 100 for 
their costs, the costs to come out of the assets of the Bank. 


K. S. Application allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL, 


Pothukuchi Mahalakshmi Appellani* (1st Plaintif) 
v. 

Modali Suryakanta Manikyamba 
and others Respondents (2nd Plain- 
tif and Defendanis 1 to 
5,7 to 12 and L. R. of 


6th Defendant). 


Hindu Law — Stridhanam — Anwadheyaka — Succession — Widowed 
daughter and daughters daughter—Preference—Difference between the 
Smritt Chandrika and Mstakshara—Preference. 


The Mitakshara is the prevailing authority and in a competition between 
a widowed daughter and daughter’s daughter to the succession to Anwad- 
heyaka Stridhanam the daughter is preferred and the fact that she isa 
widow makes no difference. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Ellore in A. S. No. 255 of 1935, prefer- 
red against the decree of the Court of the District Munsif of 
Tanuku in O.S. No. 432 of 1933 etc, 

M. S. Ramachandra Rao for Appellant. 


K. Kameswara Rao and M. Appa Rao for Respondents. 





* S.A. Nos. 705 and 751 of 1936 and 31st October, 1939, 


A. A. O. No. 388 of 1936, 


In the 
matter of 
The 
Travancore 
National 
and 
Ban 


uilon 


Ltd. 


(Applicant). 


Maha- 
lakshmi 
v. 
Suryakanta 
Manik- 
yamba. 


Maha- 
lakshmi 
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The Court delivered the following 


JupGMENT.—The only question that arises in Second 
Appeal No. 705 of 1936 is whether a daughter’s daughter is to 
be preferred to a widowed daughter in the matter of inherit- 
ing Anwadheyaka Stridhanam property. Both the lower Courts 
have held that the widowed daughter was to be preferred. 
One of the grand-daughters (the first plaintiff) has appealed. 


The contest between the widowed daughter and the grand- 
daughter arises because of a difference of opinion with regard 
to this matter, in the Mitakshara and the Smritichandrika. The 
Smritichandrika says that Bhartridatta and Anwadheyaka 
stridhana pass to sons and daughters, all inheriting 
together in equal shares and that daughters include maiden 
daughters and married daughters whose husbands are alive, but 
not widowed daughters. The order of inheritance given by the 
Mitakshara with regard to the same class of property is (1) 
unmarried daughter; (2) married- daughter who is unprovided 
for; (3) married daughter who is provided for; daughter’s son, 
son, and others coming later. The question whether with 
regard io the inheritance of Stridhana property, the Mitakshara 
is to be preferred to the Smritichandrika was carefully consi- 
dered by Muthuswami Ayyar, J., in Simmant Ammal v. M uth- 
ammali, and he has given cogent reasons for preferring the 
Mitakshara on this point. He says that all commentators other 
than the Smritichandrika have followed the Mitakshara and 
that the Smritichandrika stands alone in its interpretation, 
which Ghose in his Hindu Law says is due to a misapprehen- 
sion of the text of Katyayana. 

The precise problem presented in this appeal has not been 
decided; but the same texts have been considered not only in 
Simmant Ammal v. Muthammall, but in a number of other 
cases, including Bhujanga Row v. Ramayamma®? and Muthap- 
pudayan v. Ammani Ammals. Muthuswami Aiyar, J., was also 
a party to the decision in Bhujanga Raw v. Ramayamma?, 
which naturally follows Stmmant Ammal v. Muthammall, 
Both in Muthappudayan v. Ammani Ammal and in Raju- 
gramant v. Ammani Ammas, it has been made clear that in the 
Presidency of Madras the Mitakshara is the paramount 


1. (1880) LL.R. 3 Mad. 265. - 2 (1884) LE.R.7 Mad 387. - 
3, (1897) 8 M.L.J.9: LL.R. 21 Mad. 58. ` i 
4. (1906) I L.R. 29 Mad. 358. 
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authority. Sengamalathammal v. Velaynda Mudahli, is the only 
case in which the Smritichandrika seems to have been preferred 
to the Mitakshara and that was because it was found that the 
particular text of the Mitakshara under consideration was 
based on a mistakeand all the other authorities were unanimous 
in giving a different interpretation. 

If the Mitakshara is the prevailing authority on the point 
raised in this appeal, there can be no doubt that the fact that 
the daughter isa widow makes no difference. All the text 
books agree that daughter in this text of the Mitakshara 
includes a widowed daughter and one of the reasons for this is 
that the order of preference among the daughters depends 
largely upon their indigence. Just as an unprovided married 
daughter is preferred to a married provided daughter, so a 
married daughter who had lost the support of her husband is 
preferred to a married daughter who has not. Second appeal 
No. 705 of 1936 therefore fails and is dismissed with costs. S.A. 
No. 751 of 1936, which raises inter alia the same point, is from 
the judgment of the Government Agent, East Godawari. As 
the appeals are from judgment of different Courts there should, 
I think, be separate costs, especially as there is another point in 
this appeal which would have had to be argued if the above 
point of law had been decided otherwise. S.A. No. 751 of 
1936 is therefore dismissed with costs also. 

C. M. A. No. 388 of 1936, for similar reasons, is dismissed 
but without costs. 

(Leave refused). 

a Appeal and application dismissed. 

`. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT —MR, JUSTICE HORWILL, 
Kasireddi Siddareddi (dead) and 
others 7 E a (Plaintiff and 


Rs.) 





v. 
Mandapalle Co-operative Society, 
by its President, Devarakonda 
` Subbaramayya and another .. Respondents (1st Defendant 
and Nil). 
Madras Co-operative Societies Act (VI of 1932)—Award by Registrar on 
one loan—Sale in execution without mentioning another mortgage loan— 
Effect—If purchaser gets the property free of encumbrance. 


1. (1867) 3 M.H.C.R. 312. 
*S. A. No. 611 of 1936. 3ist October, 1939. 
16 


Kasireddi 
Siddareddi 


v. 
Mandapalle 


Co-operative 


Society. 


Kasireddi 
Siddareddi 


v. 
Mandapalle 
Co-operative 
Society. 
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A purchaser in sale in execution of an award under Madras Co-operative 
Societies Act filed a suit for declaration that the property purchased by him 
was free of encumbrances as there was no mention of encumbrances in the 
sale proclamation. 


Held, there was no duty cast upon the Co-operative Society to reveal 
their mortgage and so there was no estoppel and the purchaser did not get 
the land free of encumbrances. 


Govindarajulu Naidu v. The Secretary of State for India, (1933) 65 
M.L.J. 317, referred to. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Cuddapah in A. S. No. 50 of 1935 
(A. 5. No. 82 of 1934, District Court) preferred against the 
decree of the Court of the District Munsif of Nandalur in 
O. S. No. 53 of 1933. 


Ch. Raghava Rao for Appellants. 
A. Bhujanga Rao for Respondents. 


The Court delivered the following 


JupcmMEeNnT.—The husband of the second defendant, 
Lakshmayya, owed two sums of money to the Mandapalle 
Co-operative Society. The first was secured and the second 
unsecured. The Registrar passed an award with regard to the 
first debt; and it was then sent to the revenue authorities for exe- 
cution under rule 14 (5) of the Co-operative Societies Act and 
for recovery of the decree amount as if it were arrears of land 
revenue. Where land is sold for recovery of land revenue it is 
sold free of encumbrances; but it has been frequently held that 
where land is sold for the recovery of money due to Government 
or to public bodies under Special Acts, such as the Co-operative 
Societies Act and Abkari Act for example, the land is not 
actually sold free of encumbrances. Nevertheless, a precisely 
similar form of proclamation is generally used in the recovery 
of such money; and so there is no mention in the proclamation, 
as there would be in a proclamation in a sale held under the 
Civil Procedure Code, of any encumbrance. In the present case, 
although there were encumbrances, there was therefore no 
mention of them inthe proclamation ; and the appellant purchased 
the land believing, he says, that there were no encumbrances on 
it. He therefore brought the present suit for a declaration that 
this land belonged to him free of allencumbrances. The question 
that arose for consideration in the Courts below and also arises 
here is whether, in- faet, the land may be deemed to belong to 
the appellant free from encumbrances or not. The lower 
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appellate Court held that the land was not sold free of encum- 
brances and it therefore dismissed the suit. 


The land can only be deemed to have been sold free from 
emcumbrances if there was a duty cast upon the Co-operative 
Society of informing intending purchasers that the land was 
being sold free from encumbrances. No satisfactory reason 
has been given to me why it should be assumed that such a duty 
lay upon the Co-operative Society. Ordinarily, the principle of 
caveat emptor applies and the mortgagee is under no obligation 
to reveal his mortgage. There was further no reason why the 
appellant should conclude, from the absence of any mention 
of any encumbrance in the proclamation, that there was no 
encumbrance. There were in fact three encumbrances, one of 
which was in favour of his own father and uncle. If there 
was no duty cast upon the Co-operative Society to reveal 
their mortgage, then there was no estoppel. The Co-operative 
Society did not do any act which led the appellant to believe 
that there was no encumbrance and to bid on that assumption. 


The learned Advocate for the appellant has placed reliance 
on some observations in Govindarajulu Naidu v. The Secretary 
of State for Indiai. There, some property was sold for arrears 
of abkari revenue. The purchaser did not pay the money he 
bid and so the land was resold and the Government sought to 
recover from the first bidder the difference between the amount 
that he bid and the amount that was subsequently realised in 
the second sale. That difference was an enormous one; and 
the Court concluded on the facts that the difference was due to 
the fact that the property was first sold with a proclamation in 
the ordinary form, whereas in the second case it was sold with 
a proclamation which revealed an existing mortgage. In that 
decision, far from it being held that the proclamation was 
bound to reveal the mortgage, it was held that the Government 
were not legally bound to notify in the sale of immovable 
property for default under the Abkari Act that it is subject to 
encumbrances. The decision in that case turned on the finding 
that the same property was not sold on the two occasions. S. 36 
(4) of the Revenue Recovery Act runs thus :— 


“Where the purchaser may refuse or omit to deposit the said sum of 
money. ......- the property shall be re-sold at the expense and 
hazard of such purchaser.” 





1. (1933) 65 M.L.J. 317. 


Kasireddi 
Siddareddi 


D 
Mandapalle 
Co-operative 
Society. 
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rE a It was there held that the property that was sold in the 
oe first instance was property free of mortgage and the property 

Mandapalle : h 

Ge DN sold in the second case was property subject to a mortgage, and 


Society. that therefore 5. 36 (4) did not apply, in that the same property 
was not re-sold. i 
The Co-operative Society was therefore under no legal 
obligation to notify that mortgage, although one would have 
expected them to do so. In fact, they seem to have done their 
best to notify bidders. D. W. 1, who was acting on behalf of 
the Co-operative Society, obtained an encumbrance certificate 
‘and sent it to the Tahsildar before the sale. He was surprised, 
he says, to learn that no mention was made of the encumbrance. 
The appellant could have ascertained the existence of the mort- 
gage if he had so chosen; and as there was no mention of an 
encumbrance or the absence of one in the proclamation, one 
would have expected him to have ascertained before purchasing 
the property whether or not there was any encumbrance. 


The appeal fails and is dismissed with costs. 


(No leave). 
K.S. 





Appeal dismissed. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ALFRED Henry LIoneL Leaca, Chief 
Justice, Mr. Justice LAKSHMANA Rao AND MR. JUSTICE 
KRISHNASWAMI AIYANGAR, i 
Guruswami Tevar and others .. Accused* (Prisoners) 

(Accused 1, 2 and 4 
Appellants 1 to5). 


oe Evidence Act (I of 1872), S. 32—Dyimg declaration and statements by 
Guruswami deceased uncorroborated by other evidence—Sufficiency to justify a convic- 
tion. : 

A statement made by a person who is dead as to the cause of his death 
is evidence notwithstanding that he was not under expectation of death 
when he made it. Such a statement does not necessarily require corrobora- 
tion. : : 
It is not possible to lay down any hard and fast rule as to when a dying 
declaration should be accepted, beyond saying that each case must be decided 
in the light of the other facts and surrounding circumstances, butif the Court 
after taking everything into consideration is convinced that the statement is 
true, it is its duty to convict, notwithstanding that there is no corroboration 
in the true sense. 


In re. 


* R. T. No. 119 of 1939 4th December, 1939. 
(Cri. Appeal No. 508 of 1939). - 
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Decisions of Beasley, C. J., and Gentle, J., in Cri. Apps. Nos. 653 of 1935 
and 148 of 1936 (Unreported) and In re Dabbukota and six others. 2 Weir, 
753, disapproved. 

Decision in R. T. No. 112 of 1937 (unreported) approved. 

Reference to Full Bench under R. 2 of the Appellate side 
rules by Burn and Mockett, JJ., in Trial referred by the Court 
of Session of the Tinnevelly Division for confirmation of the 
sentences of death passed upon the said prisoners in Case 
No. 60 of the Calendar for 1939 and appeal by the said 
prisoners. 


E. R. Balakrishnan for the Accused. 
The Public Prosecutor for the Crown. 
The Court (Burn and Mockett, JJ.), made the following 


Orper.t—The appellants have been convicted of murder by 
the learned Sessions Judge of Tinnevelly and the first, second and 
fourth appellants have been sentenced to death. The third and 
fifth appellants have been sentenced to transportation for life. 

The case is one of a simple nature but there is an important 
question of law involved. There is no doubt about the fact that, 
on the early morning of the 3ist of March, 1939, Nammalwar 
Naicker, a resident of the village of Kalugachalapuram, was 
attacked while he was on his way to the village of Mannagopala- 
naickenpatti. He was stabbed in 38 places and he died soon after 
midnight. The Sub-Assistant Surgeon (P.W. 1) who was in 
charge of the hospital at Ettiyapuram saw him at 1 p.m. and found 
32 injuries on him, of which seven were penetrating wounds into 
the abdomen and one was a penetrating wound in the chest. This 
Sub-Assistant Surgeon was not able to do anything for the man 
beyond rendering first aid and then he sent him on to the Head- 
quarters Hospital at Palamcottah. Another Sub-Assistant Surgeon 
(P.W. 2) made a postmortem examination on the Ist of April and 
then he found that there were in all 38 injuries. P.W. 1 expressed 
an opinion that the abdominal injuries inflicted upon Nammalwar 
Naicker would only prove fatal in the absence of medical or 
surgical treatment but that, if treated properly, there was “every 
chance” of the injured man escaping death. This is a very 
remarkable opinion and, in our opinion, it is worthless. The post- 
mortem certificate shows that-two of the stabs not only penetrated 
the abdomen but punciured the intestines, so that foeces escaped 
into the peritoneal cavity. It is quite clear that Nammalwar 
Naicker was fatally wounded by persons who meant to kill him, 
that he never had any chance of recovery. 


a oa a taa 
A nangka 


- - Fist November, 1939, -21 ae s 


A 


F.B. 
Guruswami 
Tevar, 
In re. 


F.B. 
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There are no eye witnesses in the case, the assassins having 
been careful to choose a time when there was nobody in sight. The 
case against the appellants rests almost entirely on statements said 
to have been made by Nammalwar Naicker himself before he died. 
Three witnesses P.Ws. 6, 7 and 8 say that they were in the vicinity 
and that they were attracted to the spot by the cries of Nammalwar 
Naicker but they do not corroborate him any further than by 
saying that the number of persons whom they saw running away 
was five, As the learned Sessions Judge has said, there are four 
statements of Nammalwar Naicker to be considered. In the first 
place, P. Ws. 6, 7 and 8 say that as soon as they reached him he 
told them the names and fathers’ names of the five persons who 
had attacked him. Those are the names of the present five accused 
persons. . P.W. 6 ran to the village and informed P. W. 12 the 
brother-in-law of the deceased. P. Ws. 12,13 and others went to 
the place where Nammalwar Naicker was lying stabbed. Nammal- 
war Naicker is said to have told those witnesses also the names and 
fathers’ names of these five Appellants. P.W. 12 went and fetched 
the Village Munsif, P. W. 21. He reached the scene of the 
murder at about 8 O’clock in the morning and he took down a 
statement from Nammalwar Naicker which is Ex. K. In that also 
the names and the fathers’ names of the five appellants are found. 
Finally at about 2-30 p.m. on the same day in the hospital at 
Ettiyapuram a dying declaration (Ex. A) was recorded by a 
Special Magistrate (P.W. 4). In that again the deceased has 
stated that these five persons attacked him and stabbed him. 


Learned Counsel for the appellants has attempted to show that 
the statement (Ex. K.) recorded by the Village Munsif was a 
concoction but he has not adduced any convincing arguments in 
support of that proposition. Jt was proved that there was enmity 
between Nammalwar Naicker and the accused, but the accused 
were not the only members of the Marava casie with whom the 
deceased was at enmity. P. Ws. 6,7, and 8 belong to a different 
village Mannagopalanaickenpatti, and no enmity whatever was 
even suggested between them and any of the accused. There is. 
therefore no reason why these witnesses should say falsely that 
Nammalwar Naicker named these five persons as his assailants: 
We can see no reason to believe that Ex. K was concocted. 


The next contention of learned Counsel for the appellants is. 
that Ex. K and Ex. A are widely discrepant. This contention is 
based upon the fact that in Ex. K, Nammalwar Naicker is recorded 
as having said that, when the five appellants approached him, the 
first appellant came and gave him a stab with a soori (dagger) in 
the abdomen and afterwards the four persons joined together and 
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stabbed him in the body. In Ex. A, however, he has given a much 
more detailed account in which he says that Guruswami Tevar (the 
first accused) stabbed him not only in the abdomen but in several 
other places before any of the other accused stabbed him at all. He 
also says that the third and fifth accused held his legs while the 
other three accused 1, 2 and 4 were stabbing him. We arenot able 
to see that there is any discrepancy in these statements. In Ex, K 
the wounded man has stated that allthe five persons joined 
together and stabbed him. This cannot be said to be an inaccurate 
description of the occurrence. If five persons jointly attack a man 
and two of them hold him while the others stab him, he cannot be 
considered to be an untruthful person if he says that they all five 
stabbed him. The only real inconsistency that is apparent between 
Ex. K and Ex A, is with regard to a knife. In Ex. K, Nammalwar 
Naicker said, “When 1 warded off the soori which Kandiah Thevan 
had, it fell down.” In Ex. A he said, “When they stabbed me, I 
wrested the soori from Krishna Thevan.” Now, Krishna Thevan 
is the name of the second accused and Kandiah Thevan is the 
name of the fourth accused. In Ex. K, Nammalwar Naicker does 
not mention that he wrested a knife from the second accused 
and in Ex. A he does not mention that, while he was warding off a 
blow aimed at him by the fourth accused, the fourth accused’s knife 
fell down. These however cannot be considered as contradictions. 
The learned Public Prosecutor points out that at the scene of 
offence two knives were actually found, one in a sheath and one 
bare. Apart from this, there is no discrepancy, and both these 
stalements show that Nammalwar Naicker charged these five 
persons with the attack upon him. We cannot find also, as already 
stated, any reason to disbelieve P. Ws. 6, 7 and 8 and P. Ws. 12 
and 13, and their evidence makes it clear that from the very 
beginning, within a few seconds after he was attacked, Nammalwar 


Naicker has been alleging that these five appellants are responsible 
for his death. 


We agree with the learned Sessions Judge therefore that the 
statements of Nammalwar Naicker have been truthfully described 
‘by the witnesses and in the documents Exs. K and A. The next 
question, as the learned Sessions Judge has pointed out, is whether 
Nammalwar Naicker’s statements are true. As to this, the plea of 
the accused was that the whole case was a concoction against them 
by P. W. 12 and the Village Munsif on account of the enmity due 
to faction between the Thevars (Maravars) and the Naickers. The 
third accused alleged that he had been sick for the last eight months 
and therefore confined to his house. He repeats the statement in his 
appeal petition from jail, None of the accused offered any explana- 
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F.B. tion beyond this: bare denial and allegation that the case was con- 
‘Guruswamj cocted on account of faction and none of them cited any witnesses. 
Lea, As already observed, there was enmity between the deceased and the 

n re. 


Maravars of Kalugalaschalapuram but there was no special enmity 
between ihe deceased and these five appellants, and, as the learned 
Sessions Judge has observed, there was not the slightest reason 
shown why Nammalwar Naicker, within a few seconds of being 
‘stabbed, should have made up his mind to exculpate the persons 
who really attacked him, and to accuse falsely five persons who had 
nothing: whatever to do with the matter. It was sunrise when this 
attack on Nammalwar Naicker took place. He was stabbed in 38 
places, which must have taken some time, so that he had ample 
opportunity to see who were the persons who were stabbing him. 
We can find no reason for doubting the truth of the statements 
made by Nammalwar Naicker. If they are believed, the appellants 
are clearly guilty of his murder. 


The point of law which arises is whether, on the statements of 
a deceased person such as these, uncorroborated, (except as to the 
number of the assailants), the appellants can be convicted of 
murder. The weight of authority appears to be in favour of the 
view that a conviction based wholly upon the statements of a 
déceased person is not illegal. This was assumed in the case of 
Sanjappa (R. T. No. 112 of 1937) in which the judgment was... 
pronounced by one of us, but in that case the judgment in Crl. Apps. 
Nos. 653 of 1935 and 148 of 1936 was not brought to our notice. 
Those appeals were heard by Sir Owen Beasley, C. J., and Gentle, 
J., and the judgment contains passages indicating that a dying 
declaration uncorroborated by other evidence could not justify a 
conviction. The learned Judge says: 
~ “Whilst the contents of a dying declaration can be relied upon as 
evidence for the prosecution, in the absence of any corroboration of its 
contents, it is clear from the authorities and the text books that it is danger- 


ous, imprudent and opposed to practice to do so, even when no justifiable 
criticisms can be levelled against the declaration.” 


In the case in question the Jearned Judge showed that the 
dying. declaration upon which the prosecution relied was’unreliable ; 
but the observations are of a general nature. Andin Snorer place 
the learned Judge has said: 

“Apart from the dangerous practice of relying upon the uncorroborated 
contents of a dying declaration alone .. .. .. .. am 
. Referring to these passages, my ened Goien Mockett: and 
Horwill, JJ., have stated in R. T. No. 5 of 1937: 


“Even a dying declaration, as has been held by this High -Court, iS very 
dangerous material by itself on which to fotind a conviction.” 3 
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These dicta are clearly at variance with the principle on which 
R. T. No. 112 of 1937 was decided. The learned Public Prosecutor 
has stated that, so far as he is aware there has not been any case 
in which it has been held that a dying declaration, proved to have 
been made and with no reason shown for distrusting its truth, was 
insufficient to warrant a conviction. Such a case as Gula Ella 
Reddi v. Emperor’, is no exception to this rule, for there the dying 
declaration was found to be unsatisfactory in itself. On the other 
hand, there are many cases in which dying declarations alone have 
been relied upon as justifying conviction. The learned Public 
Prosecutor brought to our notice the views expressed in the cases 
of Emperor v. Akbarali Karimbhat®, Natmuddin Biswas v. 
Emperors and the King v. Maung Po This. 

It is clear that by the provisions of S. 32 (1) of the Evidence 
Act the statements made by Nammalwar Naicker in this case are 
evidence. There are very good reasons for believing them to be 
true, and none for disbelieving them. With respect, we do not 
think we should be acting dangerously or imprudently, if relying 
on these statements we confirmed the convictions of the appellants 
in this case. 

As however there is a conflict between the decision in R. T. 
No. 112 of 1937 and the observations in Crl. Apps. Nos. 653 of 
1935 and 148 of 1936 with regard to the question whether state- 
ments made by a person who is dead, uncorroborated by any other 
evidence, can support a conviction, we order, under r.2 of the 
Appellate Side Rules, that this matter be referred to a Full Bench. 

The records will be laid before His Lordship the Chief Justice. 


This case came on for hearing in pursuance of the above 
‘order before the Full Bench. 

E. R. Balakrishnan for Accused. 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JUDGMENTS, The Chief J ustice.—In order t6 appreciate the 
question which has been referred, it is necessary to state certain 
of the facts. The appellants have been convicted of murder. 
The first, second and fourth appellants have been sentenced to 
death and the third and fifth appellants to transportation’ for 
life. Between 5 and 6 o'clock on the morning of the 31st 
March, 1939, one Nammalwar Naicker was attacked by a band 
of men and received 38 injuries from which he died shortly 





1. (1935) M.W.N. 1089. 2. (1933) LL.R. 58 Bom, 31. 
3. IL.R. (1937) 1 Cal. 475. 4. A.I.R. 1938 Rang. 282. 
17 
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after midnight. As the result of his cries three persons who 
were in the vicinity were attracted to the spot where the 
deceased was lying. They had not seen the assault, but they 
said that they had seen tive persons running away. When these 
witnesses reached the deceased, he told them that he had been 
attacked by five men and gave their names and the names of 
their fathers. The names given were the names of the five 
appellants. One of these witnesses went and called the 
deceased’s brother-in-law and another person, both of whom 
also gave evidence. These two witnesses went to the spot and 
the deceased informed them that the appellants were his assai- 
lants. The Village Munsif was called to the scene of the crime 
at about 8 a.m. and recorded a statement made by the deceased. 
In that statement also the deceased implicated the appellants. 
The deceased was removed to the’ Hospital at Ettiyapuram and 
at about 2-30 p.m. his dying declaration was recorded by a 
Magistrate. In that statement the deceased again said that his 
assailants were the appellants. It was proved that there was 
enmity between the deceased and the appellants, who are of the 
Marava caste, but they were not the only members of that 
caste with whom he was at enmity. The question of law which 
arises is whether on the statements of a deceased person of the 
nature of those indicated without other testimony, except as to 
the number of the assailants, the appellants can be convicted of 
murder. The question has been referred to a Full Bench 
because the judgments of two Division Benches of this Court 
are in conflict. Neither of these judgments has been reported. 


The first of the two cases which have given rise to this 
reference is Cri. App. No. 653 of 1935 which was decided by 
Beasley, C. J. and Gentle, J. The judgment was delivered by 
Gentle, J., who after quoting from Taylor on Evidence and 
referring to Emperor v. Akbarali Karimbhat!, In re Dab- 
bukota and six others? and Gula Ella Reddi v. King-Emperors, 
observed : 


“Whilst the contents of a dying declaration canbe relied upon as 
evidence for the prosecution, in the absence of any corroboration of its 
contents, it is clear from the authorities and text books that it is dangerous, 
imprudent and opposed to practice to do so, even when no justifiable 
criticisms can be levelled against the declaration.” 
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The judgment which is in conflict is the judgment in R. T. 
No. 112 of 1937, which was delivered by Burn, J., and in which 
I concurred. In that case, tbere was no corroboration of a 
dying declaration, but the facts were such that my learned 
brother and I had no hesitation in accepting it as reliable 
evidence and upheld the conviction of the accused. The 
question at issue has been fully argued before this Full Bench 
and I am unable to accept the observations which I have just 
quoted from the judgment of Gentle, J., as correctly stating the 
position. With great respect I regard the statement as being 
far too wide. 

S. 32 of the Indian Evidence Act says that statements, 
written or verbal, of relevant facts made by a person who is 
dead, or who cannot be found, or who has become incapable of 
giving evidence, or whose attendance cannot be procured with- 
out an amount of delay or expense which under the circum- 
stances of the case appears to the Court unreasonable, are 
themselves relevant facts in certain specified cases. The first 
case specified is when the statement is made by a person as to 
the cause of his death, or as to any of the circumstances of the 
transaction which resulted in his death, where the cause of 
death comes into question. The section declares that such 
statements are relevant whether the person who made them was 
or was not, at the time when they were made, under expectation 
of death, and whatever may be the nature of the proceeding in 
which the cause of his death comes into question. Therefore a 
statement made by a person who is dead as to the cause of his 
death is evidence notwithstanding that he was not under expect- 
ation of death when he made it. 


There are two other sections of the Evidence Act which 
may have important bearing in a case of this nature, namely, 
Ss. 157 and 158. S. 157 says: 


“In order to corroborate the testimony of a witness, any former state- 
ment made by such witness relating to the same fact at or about the time 
when the fact took place, or before any authority legally competent to 
investigate the fact, may be proved.” , 


S, 158 is in these words — 


“Whenever any statement, relevant under S. 32 or 33, is proved, all 
matters may be proved either in order to contradict or to corroborate it, or in 
order to impeach or confirm the credit of the person by whom it was made, 
which might have been proved if that person-had been called as a witness and 
had denie i upon cross-examination the truth of the matter suggested.” 


F.B, 
Guruswami 
Tevar, 

In re. 


Disch. CJ. 


F.B. 


par 


Guruswami 
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There may not be corroboration of the nature contemplated 
by S. 157, or matters provable under S. 158, and the only direct 
evidence may be a statement by the deceased made admissible 
by S. 32. It does not, however, necessarily follow that this 
evidence is insufficient to support a conviction. In such a case 
the surrounding circumstances will have an important bearing. 
The evidence of an accomplice is tainted, and S. 114 of the 
Evidence Act [illustration (0)] says that the Court may 
presume that he is unworthy of credit unless corroborated, but 
a dying declaration ison a much higher plane and the Act 
places no such restriction on its acceptance. 


The reference which Gentle, J., made to Taylor on Evidence 
consisted of a quotation from S. 722 of the 11th Edition. This 
section deals with dying declarations and the quotation was as 
follows :— 


“It should always be recollected that the accused has not the power of 
cross-examination, a power quite as essential to the eliciting of the truth as 
the obligation of an oath can be; and that where a witness has not a deep 
sense of accountability to his Maker, feelings of anger or revenge, or, in 
the case of mutual conflict, the natural desire of screening his own mis- 


conduct, may affect the accuracy of his statements, and give a false colouring 
to the whole transaction.” 


This, of course, may be the case, but I should regard a 
statement by a person who has received a mortal wound, made 
immediately after the injury was caused, as being of high 
probative value when it relates to the cause of the injury, unless 
there is some reason shown to doubt its truth. The probative 
value of a statement of a person who has been mortally injured, 
but made after a considerable interval, during which timehe has 
been surrounded by his relatives and friends, is certainly much 
less, but here again it seems to me it may be accepted if it fits 
in with earlier statements made when he could not have been 
influenced and they are otherwise unimpeachable. 


In Emperor v. Akbarali Karimbhati, Beaumont, C. J; 
observed: 


“Generally speaking, and asa rule of prudence, I am of opinion that a 
declaration, relevant under S. 32, but not made by one in immediate 
expectation of death, and not made in the presence of the accused, ought not 
to be acted upon unless there is some reliable corroboration ” 


The learned Chief Justice, however, agreed that there i is no 
rule which requires that a dying declaration should not be acted 
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upon unless it is corroborated and he pointed out that the 
evidential value of a declaration relevant under S. 32 varies 
very much in accordance with the circumstances in which it is 
made. Here I respectfully agree, but I am not prepared to go 
so far as to say that a declaration re at under S. 32, though 
not made in immediate expectation of death and not made in 
the presence of the accused, necessarily requires corroboration. 
In In re Dabbukota and six othersi, it was said: 


“It is to be remembered that though dying declarations are in some 
respects deserving of a degree of consideration and credence to which 
ordinary statements are not, they are not subject to the test of cross-exami- 
nation, and, if not substantially borne out by independent evidence and the 
probabilities of the case, or admitted facts, are worth little or nothing.” 


By this I presume is meant there must be corroboration 
before a dying declaration can be accepted. I have said 
sufficient to indicate that this statement is far too sweeping and 
itis open to the further objection that it offencs against the 
law of evidence in India. 

With regard to the case of Gula Ella Reddi v. The King 
Emperor®, all that need be said is that the circumstances showed 
that it was unsafe to convict the accused on the bare dying 
declaration put in evidence in that case and naturally it was not 
accepted as being sufficient to prove the case for the Crown. 

In my judgment it is not possible to lay down any hard 
and fast rule as to when a dying declaration should be 
accepted, beyond saying that each case must be decided in the 
light of the other facts and the surrounding circumstances, but 
if the Court, after taking everything into consideration, is 
convinced that the statement is true, it is its duty to convict, 
notwithstanding that there is no corroboration in the true sense. 
The Court must, of course, be fully convinced of the truth of 
the statement and naturally it could not be fully convinced if 
there were anything in the other evidence or in the surrounding 

mstances to raise suspicion as to its credibility. 

I would answer the reference in this sense. 

Lakshmana Rao, J.—I agree. 

Krishnaswami Aiyangar, J.—I agree. 

[In view of the Full Bench decision, the sentences were 
confirmed and the appeals dismissed. | 

KS: Reference answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR, Justice’ PATANJALI SASTRI. 


Peri. Su. Aru. Peria Karuppan 


Chettiar .. Appellani* (5th Defendant) 
v. 
Doraiswamy Naicken and ; i 
others ... Respondents (2nd Plaintiff and 


Defendants 2 to 4). 


Limitation Aét (IX of 1908), S. 20 (2)—Mortgage suit—A pplication for 
final decree after time—Receipt of renis by mortgagee as owner under private 
sale—If payment within meaning of S.20—If preliminary decree satisfied by 
such purchase—If saves application from bar of limitation. 

The first respondent having obtained a preliminary mortgage decree on - 
8th April, 1926, filed an application for the passing of the final decree for 
sale on 27th October, 1933. The appellant who had even before the institution 
of the mortgage suit attached the same property in execution of his money 
decree and purchased it in execution on 6th July, 1931, opposed the applica- 
tion as barred by limitation. The respondent contended that as he was placed 
in possession of the mortgaged property in pursuance of a private sale from 
the mortgagor in July, 1926, pending the attachment in execution of the 
appellant’s decree, his receipt of rents and profits of the property should be 
regarded as payments by the mortgagor within the meaning of S. 20 (2), 
Limitation Act, so as to extend the period of limitation each time such rents 
and profits were received. 

Held, it cannot be said that the receipt of rents by the respondent as the 
owner of the property under his purchase from the judgment-debtor was a 
payment within the meaning of S. 20. 

Mohamad Yusuf v. Narayana Pillai, (1937) 2 M.L.J. 170 and Fallesatha 
Banu v, Muhammad Rashidhuddhin Quraishi, (1934) 153 I.C. 462, applied. 


Bamacharan v. Nimai, (1921) 35 C.L.J. 58 and Marsyappa Nadar v. 
Ramanuja Natick, A.I.R. 1938 Mad. 465, distinguished. 


Held also, that the preliminary mortgage decree could not be deemed to 
have been satisfied by the private purchase from the mortgagor so as to stop 
the running of time. 


Singa Raja v. Pethu Raja, (1918) 35 M.L.J. 579: I.L.R. 42 Mad. 61, applied. 


Appeal against the decree of the District Court of Coimba- 
tore in A. S. No. 222 of 1934, preferred against the order of 
the Court of the Subordinate Judge of Coimbatore dated 27th 
January, 1934 and made in I. A. No. 764 of 1933 in O. S. 
No. 221 of 1925. 


S. Ramachandra Aiyar for Appellant. - 
MG. Sampath Aiyangar for Respondents. | 
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The Court delivered the following 

JUDGMENT,—The only question arising in this appeal is 
one of limitation. The first respondent having obtained a 
preliminary mortgage decree on 8th April, 1926, filed an appli- 
cation for the passing of the final decree for sale on 27th of 
October, 1933. The appellant who had even before the institution 
of the mortgage suit attached the same property in execution 
of his money decree and purchased it in execution on 6th July, 
1931, opposed the application as barred by limitation. Both the 
Courts below have held that the application is not barred and 
passed a final decree for sale. Against that decree this appeal 
has been preferred. 


The appellant’s learned Counsel contends that both the 
grounds on which the Court below has overruled the plea of 
limitation are erroneous and unsustainable, while the first 
respondent’s learned Counsel maintains that they are valid. The 
time fixed for payment under the preliminary decree having 
expired on 8th October, 1926, the application for final decree 
made in October, 1933, is prima facie barred but the respondent 
invokes S. 20 (2) of the Limitation Act and contends that, 
inasmuch as he was placed in possession of the mortgaged 
property in pursuance of a private sale from the mortgagor in 
July, 1926, pending the attachment in execution of the appel- 
lant’s decree, his receipt of the rents and profits of the property 
should be regarded as payments by the mortgagor within the 
meaning of that section so as to extend the period of limitation 
each time such rents and profits were received. This contention 
cannot be accepted as it has been held by this Court in Mohamad 
Yusuf v. Narayana Pillat! and Fallesatha Banu v. Muhammad 
Rashidhuddhin Quraishi? that the provisions of S. 20 (2) apply 
only when the mortgagee is in possession of the property and 
receives the rents and profits thereof as a mortgagee but not 
where he is in possession and receives the rents and profits in 
his own absolute right as against the mortgagor, though it may 
turn out to be the case that such right cannot prevail against 
the title of a third party. In view of these decisions, it cannot 
be said that the receipt of rents by the respondent as the owner 
of the property under his purchase from the judgment-debtor 
was a payment within the meaning of S. 20. 
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Peria The first respondent’s learned Counsel has placed reliance 

ge hp in support of his contention on Bamacharan v. Nimat. But, in 

us that case, the sale to the mortgagee was not completed so that 
Doraiswamy 


Naicken, the relationship of mortgagor and mortgagee between the parties 
still continued to subsist. The decision therefore does not assist 
the respondent in this case. It was distinguished on this ground 
in Mohamad Yusuf v. Narayana Pillar, 

The first respondent’s counsel also relied on the decision of 
Horwill, J., reported in Mariyappa Nadar v. Ramanuja Natick, 
but the facts of that case were entirely different and it has no 


application here as there is no question of estoppel or taking up 
of inconsistent positions. 


The second ground urged for getting over the bar of limi- 
tation is that the first respondent’s decree must be deemed to 
have been satisfied by the private sale of the property to him in 
July, 1926, and that it was only when the appellant purchased 
the property in Court auction in execution of his own decree in 
July, 1931, that the liability under the preliminary mortgage 
decree was revived. This argument proceeds, in my opinion, 
upon a misconception of the true position so far as the 
decree is concerned. There is no question here of setting aside 
any sale which previously operated as a satisfaction of the 
decree. The private purchase by the respondent was, to his 
knowledge, always subject to the infirmity that it was liable, by 
virtue of S. 64, Civil Procedure Code, to be superseded by the ` 
appellant bringing the property to sale in pursuance of his 
attachment in the execution of his own decree. It cannot 
therefore be said that there was any satisfaction of the decree 
and such satisfaction has since been set aside so as to revive 
that decree. Moreover, it has been held in this Court that 
O. 34, r. 5 of the Code recognises only one method of payment, 
namely, payment into Court, of the amount fixed bya preliminary 
mortgage decree and that in default of such payment, the Court 
is bound on the application of the decree-holder to pass a final 
decree for sale—see Singa Raja v. Pethu Raja4. Therefore, the 
preliminary mortgage decree could not be deemed to have been 
satisfied by the private purchase from the mortgagor so as to 
stop the running of time, and there was nothing to preclude the 





1. (1921) 35 C.L.J. 58. 2. (1937) 2 M.L.J. 170. 
3. A.I.R.1938 Mad. 465. 
4. (1918) 35 M.L.J. 579: I.L.R. 42 Mad. 61. 
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respondent from filing the application for the passing of the 
final decree after the 8th of October, 1926. This contention 
also fails. 


The respondents’ counsel lastly urged that, in any case, as 
there have been successive acknowledgments or payments under 
Ss. 19 and 20, there can be no bar of limitation. He relies upon 
the payment of costs by the appellant as the fifth defe ndant in the 
mortgage suit in October, 1928, and the subsequent acknowledg- 
ment of the mortgage-debt in Ex. E, the execution application 
filed by the appellant in February, 1930, in which it was stated 
that the property was subject to the mortgage in favour of the 
first respondent. But the payment in October, 1928, cannot 
avail the respondent as it is not evidenced by any writing as 
required by S. 20 of the Limitation Act and it is clear that, if 
the payment in October, 1928, cannot be relied on, Ex. E will 
be of no use. s 


The appeal therefore succeeds and is allowed with costs 
throughout. 


Leave to appeal granted. 
K.S. —-— Appeal alowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—LORD THANKERTON, Lorp ROMER AND SIR 
GEORGE RANKIN. 


The Commissioner of Income-tax, Bombay 
- Presidency, Sind and Baluchistan .. Appellant* 
V. i 
The Ahmedabad Advance Mills, Ltd. .. Respondents. 


Indian Income-tax Act (XI of 1922), S. 4—Bonds held by Indian 
company—Interest payable in England used for purchase of plant in 
England—Plant sent to company in India for use in business—W hether 
“interest received in British India” and liable to tax. 


The respondents who carried on the business of cotton spinners and 
weavers in British India, owned certain sterling bonds of the Government of 
India, the interest on which was payable in England. The interest for the 
year in question having been paid in England to agents of the respondent 
company, was used for the purchase of mill stores and machinery which was 
sent out to the respondents in India. The Crown sought to tax this as 
“Income brought into British India.” 


Held, what the Act charges with tax is income and nothing but income, 
whether that income accrues or arises or is received in British India or is 


- 





* P. C. Appeal No. 19 of 1939 . 8 14th November, 1939. 
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deemed so to arise or accrue or be received by reason of being brought into 
British India. But if income arising or accruing without British India, is 
spent or otherwise dealt with that it ceases to be income instead of being 
brought into British India, it is not chargeable under the Act, merely because 
the thing upon which it has been expended or into which it has been turned is 
subsequently brought there. 

Appeal from a decision of the High Court, Bombay, dated 
27th September, 1937 (Beaumont, C.J. dnd Blackwell, J.) ona 


referenee under S. 66 (2) of the Indian Income-tax Act, 1922. 


The respondents, Ahmedabad Advance Mills, Ltd., carried on 
the business of cotton spinners and weavers in British India, and 
owned certain sterling bonds of the Government of India, the 
interest on which was payable in England. The interest on those 
bonds having in the year ending the 31st March, 1934, been paid 
in England to agents of the respondent company, the latter used 
it for the purchase there of mill stores and machinery which they 
had sent out to them in India. The Income-tax Officer having 
assessed the respondents to tax for the year in question on the 
amount of interest so expended, as being “income brought into 
British India” within the meaning of S. 4 (2) of the Act of 1922, 
the company appealed to the Assistant Commissioner who dismissed 
the appeal. The Commissioner of Income-tax then, at the request 
of the company referred the matter to the High Court under S. 66 
(2) of the Act, expressing his own opinion as being in favour of 
the Crown, The High Court having discharged the assessment, the 
Crown now appealed to His Majesty. 

J. M. Tucker, K.C. and Hubert Hull for Appellant—In 
effect the income received by the respondent company in England 
by way of interest on their bonds has been brought into British 
India by them. After they have used that interest to buy machinery 
and stores those goods represent the interest, they arrive in India 
so representing it. It is submitted, therefore, that, logically, the 
interest from the bonds must be said to be income which has been 
received in India. The company seek to escape liability by arguing 
that the goods are to be used by them in connection with their 
business. It is, however, submitted that the use to which they are 
to be put is immaterial, for nothing can do away with the fact that 
they arise in British India directly emanating from or representing 
the income which was received outside British India. Counsel 
referred to Subramaniam Chettiar v. The Commissioner of Income- 
tax. Madras, 

R.P. Hills for Respondents.—The interest in question was 
paid to the respondents in England and used by them there to 
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purchase goods. It isa fallacy to regard that income as still being 
in existence after the purchase, for it then ceased to be income in 
the respondents’ hands. Consequently, the bringing of the goods 
into India did not amount to a bringing there of the income which 
they no longer possessed. While admittedly income accrued 
abroad may be chargeable in India although it is brought there in 
a form different from that in which it is received, yet the statute 
aims only at cases where the income in question is transmitted to 
India as money by some method recognised generally among 
commercial men as the means of transmitting money from one 
country to another, not only were the goods not brought to India 
to be converted into money but there is no evidence that they would 
have been converted into a sum representing the interest which 
had been received from England. 

14th November, 1939. Their Lordships’ judgment was 
delivered by 

Lorp Romer.—The respondents, who carry on the business 
of cotton spinners and weavers in British India, are the owners 
of certain sterling bonds of the Government of India the interest 
on which is payable in England. 

In the year ending the 31st March, 1936, interest on such 
bonds was paid in sterling in England to certain agents of the 
respondents, the amount of such interest expressed in rupees 
being Rs. 18,333. This sum was expended by such agents in the 
purchase in England on behalf of the respondents of certain 
mill stores and machinery which were then sent to the respon- 
dents in British India and there used by them for the purposes 
of their business. 

In these circumstances the Income-tax officer in assessing 
the respondents to income-tax for the yearof assessment 1936-7 
included in their income for the year 1935-6 the sum of 
Rs. 18,333 ‘as being income “brought into British India” 
within the meaning of S. 4 (2) of the Indian Income-tax Act, 
1922. 

It will be convenient at this stage to set out S. 3 of the Act 
and the material portions of S. 4 as these sections stood in the 
year of assessment. 


S. 3.—Where any Act of the Indian Legislature enacts that income-tax 
shall be charged for any year at any rate or rates applicable to the total 
income of an assessee, tax at the rate or those rates shall be charged for that 
year in accordance with, and subject to the provisions of, this Act in respect 
of all income, profits and gains of the previous year of every individual 
Hindu undivided family, company, firm and other association of individuals. 
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S, 4 (1).—Save as hereinafter provided, this Act shall apply to all in- 
come, profits, or gains, as described or comprised in Section 6, from what- 
ever source derived, accruing or arising, or received in British India, or 
deemed under the provisions of this Act to accrue,.or arise, or to be received 
in British India. 

(2) Income, profits and gains accruing or arising without British India to 
a person resident in British India shall, if they are received in or brought 
into British India, be deemed to have accrued or arisen in British India and 
to be income, profits and gains of the year in which they are so received or 
brought notwithstanding the fact that they did not so accrue or arise in that 
year. 


The respondents in due course appealed to the Assistant 
Commissioner against the assessment in respect of the 
Rs. 18,333, but he dismissed the appeal and confirmed the 
assessment. 


The respondents then applied to the Commissioner of 
Income-tax, Bombay Presidency, to refer a question of law 
with respect to their liability to be assessed to income-tax in 
respect of the amount in question to the High Court under sec- 
tion 66 (2) of the Act. The Commissioner accordingly made 
a reference of the following question :— 

“Whether in the circumstances of the case the Income-tax officer has 
rightly included in the income liable to tax the amount of Rs. 18,333 on 
account of interest on sterling securities on the ground that though the said 


income accrued or arose in England it was received or brought into British 
India within the meaning of Section 4 (2) of the Act.” 


In making the reference the Commissioner, as required by 


‘the Act, expressed his own opinion upon the question referred. 


His opinion was that the answer to the question should be in 
the affirmative. 


The reference in due course came before the High Court 
before Beaumont, C.J. and Blackwell, J. and on the 27th 
September, 1937, the Court gave judgment answering this ques- 
tion that had been referred to them in the negative. 


In so doing the High Court was, in their Lordships’ 
opinion, plainly right. What the Act charges with tax is in- 
come and nothing but income, whether that income accrues or 
arises or is received in British India or is deemed so to arise or 
accrue or be received by reason of being brought into British 
India, But if income arising or accruing without British India 
is spent or otherwise so dealt with that it ceases to be income 
instead of being brought into British India, it is not, in their 
Lordships’ judgment, chargeable under the Act merely because 
the thing upon which it has been expended or into which it has 
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been turned is subsequently brought there. Itis not necessary, 
of course, in order to attract tax that income received abroad 
should be brought into India in the exact form in which it has 
been received. As was said by Beaumont, C.J., in his judgment 
in the present case: 

“Foreign income may be received in sterling or francs or dollars and 
may be brought into India in the form of rupees or income received sbroad 
may be remitted to India by means of a banker's draft. To use Lord 
Brampton’s phrase in Gresham Life Assurance Soctety, Lid. v. Bishop}, the 


income may be received ‘in specie or in any form known to the commercial 
world for the transmission of money from one country or place to another’.” 

Much to the same effect was said by Lord Lindley in the 
Same Case. 

“A sum of money” [he said] “may be received in more ways than one, 
for example, by tbe transfer of a coin or a negotiable instrument or other 
document which represents and produces coin, and is treated as such by 
business men. Even a settlement in account may be equivalent to a receipt of 
asum of money although no money may pass.” 


Other examples can readily be imagined. Beaumont, C.J., 
indeed, suggested the case of an assessee, who was desirous of 
bringing into British India foreign income for use there as 
income, purchasing bonds with the foreign income, bringing the 
bonds to India, and then selling them and applying the proceeds 
as income. It is possible that such a case might occur, although 
it would give rise to the question, among others, whether the 
sum to be brought into tax in India should be the sum expend- 
ed on the bonds in the foreign country or the proceeds of the 
bonds received in India. That question can be dealt with when 
it arises. It does not arise here. It is not and cannot be 
suggested in the present case that the mill stores and machinery 
were purchased in England and shipped out to India as a 
method of bringing over the sterling interest that had been 
received in this country. No one in his senses would think of 
employing such a method of transmitting money. But apart 
from the inherent improbability of the thing it is found as a 
fact by the Commissioner that the mill stores and machinery 
were required by the respondents for their business in India, 
and it is not suggested that they will be sold or will be employ- 
ed otherwise than in and for the purposes of the respondents’ 
mills. 

It is, however, contended on the part of the appellant that 
the use to which the stores and machinery are put in India is 
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immaterial. They were bought, says the appellant, with the 
sterling equivalent of Rs. 18,333 and whatever their value, 
whatever the intention with which they were bought, whatever 
the purpose to which they are now being put, their arrival in 
India resulted in Rs. 18,333 foreign income:being brought into 
British India. 
Their Lordships are nol prepared to accept so extravagant 
a contention. To show how extravagant it is many illustrations 


might be given. It will be sufficient to take one suggested by 


Mr. Hills in the course of his argument before their Lordships. 
A resident in British India when on a visit to this country 
receives here the sum of £500 sterling as interest on British 
Government Stock, He expends it here in replenishing his 
wardrobe.and in purchasing a motor car. “At the end of two 
years he returns to British India taking with him the garments 
and the motor car., The garments have been worn for two 


years and the car in that time may have been driven 40,000 


miles or more, Yet if the appellant is right the person’ in ques- 
tion will on his return to India be deemed to have brought back 
with him the’ £500 interest that he received in this country. The 


truth of the matter is that in such a case-he does not bring back 


into India a penny of the £500. He has spent it all in England: 
If upon his return to India the question were put to him, “How 


‘much have you left of the £500?” his answer would be “none,” 


and the answer would be a true one whether addressed to a 
casual enquirer or to the Income-tax officer. What he has taken 


‘back to India are some much worn clothes and a car much 
depreciated in value. ‘But these things can in no sense be 


described’ as income; and it is only income that can be taxed 
under, the India Income-tax Act. 

= For these reasons their Lordships are of opinion, and will 
humbly advise. His Majesty, that this appeal should be dismiss- 


ed. “The. respondents’ costs of the appeal must be paid by the 


appellant. 
- Solicitors for Appellant: The Solicitor, India Q fice. 
> Solicitors for Respondents :. Lattey and Dawe. 
RCC Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


Karankattil Haji Thambilava Ismal 
Rowthen’s son Chinnappayan 
altas Muhammad Rowthen (dead) 
and others .. Appellanis* (Petttioner- 
Defendant and hts 
Legal Representatives) 
v. 
Karumannasseri Gramam Parasu- 
rama Pattars son Narayana 
Pattar .. Respondent ( Respondent- 
Decree-holder). 


Mortgage—Usufruciuary morigage—Lease back to mortgagor—Arrears 
of rent subsequent to period of lease—Clatm to recover arrears—Equity of 
redemption broughi to sale in execution—Previous application for execution 
in another decree between the same parties for arrears of reni before the lease 
expired—Principle of reg judicata how far applicable—O, 34, r. 14, Civil 
Procedure Code (V of 1908), applicable. 

It is well established that when a lease back is part of a transaction of a 
mortgage and is merely a piece of machinery for realising the interest 
on the mortgage, a suit for rent under that lease would in fact bea suit 
to realise the interest on the mortgage and under a decree in such a suit the 
équity of redemption could not be brought to sale unless the suit was actually 
framed as a Suit on the mortgage. 

Where the appellant mortgaged his property usufructuarily tothe res- 
pondent by a deed on a certain date and by another deed on the next day 
the property was leased back to him hy the mortgagee, and the lease was 
for a period of one year and the question of the relationship between 
the lease and the mortgage came upin a previous litigation for recovery 
of arrears of rent by the lessor-mortgagee, which was objected to in exe- 
cution when the equity of redemption was brought to sale on, the 
strength of O, 34, r. 14 and the objection was upheld, and a later decree 
obtained in the present suit for recovery of arrears of rent accumulating 
subsequently when the same objection under O, 34, r. 14 was raised along 
with another objection on the ground of bar by res judicata owing to the 
previous decision on the same question, 

Held, (1) that reading the two deéds of mortgage and lease together, 
they were both part of the same bargain and the lease was intended to imple- 
ment the undertakings of the mortgage. Instead of providing for a simple 
mortgage with payment of interest in cash, the common device was employed 
of drafting the mortgage as ausufructuary mortgage and making the mort- 
gagor a tenant paying rent. The transaction was in its essence a mortgage 
in which interest was collected in the shape of rent. 

(2) The rule of res judicata in S. 11, Civil Procedure Code, applies 
directly when the decision of a question arises in part of the proceedings in 
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one suit and an attempt is made to raise the same matter ata similar stage 
of the proceedings in a subsequent suit. 


Ram Kirpal v. Rup Kuari, (1883) L.R. 11 I.A. 37: LL.R. 6 All, 269 (P.C.), 
referred to. 


(3) That since the rent claimed after the expiry of the period of lease 
was in its essence asum of money due under the mortgage, O. 34, r. 14, Civil 
Procedure Code, would still apply. Because the claim of the mortgagee was 
in effect the interest due on the mortgage, he could not recover it by sale of 
the equity of redemption otherwise than under a mortgage decree. 

Appeals against the decrees of the Court of the Subordi- 
nate Judge of South Malabar at Palghat in A. S. Nos. 32 and 
31 of 1937 respectively (A. S. Nos. 390 and 389 of 1936 
District Court) preferred against the orders of the Court of 
the District Munsif of Alathur, dated 27th and 30th October, 
1936, respectively and made in E. A. No. 2071 of 1936 and 
E. P. No. 509 of 1936 in O. 5. No. 215 of 1934 respectively. 


K. Kutttkrishna Menon and K.V. Gopalakrishnan Nasr for 
Appellants. 

P. S. Narayonaswami Atyar and P.R. Narayana Atyar for 
Respondent. 

The Court delivered the following 

JUDGMENT.— These appeals arise out of an order allowing 
the execution of a decree for arrears of rent obtained by a usu- 
fructuary mortgagee against his mortgagor who is the lessee of 
the hypotheca. In the execution petition the mortgagee sought 
to bring to sale the equity of redemption in the mortgaged 
property in order to realise the decree for arrears of rent. An 
objection, which was disallowed in the lower appellate Court, 
was based on O. 34, r. 14, Civil Procedure Code, to the effect 
that the decree was in fact a decree for payment of money in 
satisfaction of a claim arising under the mortgage and that 
therefore the decree-holder was not entitled to bring the mort- 
gaged property to sale otherwise than by a suit for sale in 
enforcement of the mortgage. 


The appellant (mortgagor-lessee) mortgaged his property 
usufructuarily to the respondent by a deed dated 30th Novém- 
ber, 1930 and by another deed dated 1st December, 1930, the 
mortgagee leased the property back to the mortgagor. The 
mortgage itself provides for redemption on the Ist Kumbham 
1107 or any date up to the 30th of that month or during the 
same period in successive years. The lease is for a period of 
one year ending on the lst Kumbham 1107 on which date the 
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lessee undertakes to surrender the property. The liabilities 
undertaken by the mortgagee in respect of Government revenue, 
michavaram, etc., under the mortgage deed are the subject of 
special covenants in the lease deed. The question of the rela- 
tion between the lease and this mortgage has come up for 
consideration in a previous litigation arising out of the lease. 
The rent due under the lease deed was not paid and the léssor- 
mortgagee filed a small cause suit for the arrears and got a 
decree which was executed on the original side of the Sub- 
Court. In execution the decree-holder sought to bring to sale 
the equity of redemption in the mortgaged property. An 
objection was preferred on the strength of O. 34, r. 14, Civil 
Procedure Code. On this petition the Subordinate Judge 
passed orders holding that the application for sale was barred 
under O. 34, r. 14 and allowed the objection petition. The 
judgment in this matter is Ex. A. The execution with which 
we are now concerned was under the decree in a later suit 
O. S. No. 215 of 1934, the arrears in question being arrears of 


rent for years subsequent to the year actually covered by the 


lease. The execution petition was filed in the Court of the 
District Munsif and the same objection under O. 34, r. 14 
was taken to the application to bring to sale the equity of 
redemption. It was also objected that the application was 
barred by res judicata by reason of the former order Ex. A. 
The trial Court upheld the objection but the learned Sub- 
ordinate Judge has allowed the execution to proceed. 


It is, I think, well established that when a lease back is part 
of a transaction of mortgage and is merely a piece of machinery 
for realising the interest on the mortgage, a suit for rent under 
ihat lease would in fact be a suit to realise the interest on the 
mortgage and under a decree in such a suit the equity of 
redemption could not be brought to sale unless the suit was 
actually framed as a suit on the mortgage. It is however con- 
tended that this lease must not be regarded as part of the 
mortgage transaction and that it is an entirely separate transac- 
.tion on a different date with features which indicate an intention 
that it should not be merely a portion of the mortgage 
transaction. The differences upon which the learned Subordi- 
nate Judge relies are as follows :—Firstly, there is an interval of 
one day between the two deeds. Secondly, there is the differ- 


ence in the period of the lease which is for one year only. 
` 19 
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Whereas the mortgage is redeemable at the end of the same 
period or at subsequent dates. Thirdly, there is the fact that 
the lease provides for the payment of what is called Kattakanam 
which, I am informed, means an advance paid as security for 
future rents. It seems to me that the fact that the mortgage 
was on one day and the lease on the next. day has very little 
bearing on the question whether the lease and the mortgage 
form part of the same transaction, more especially in 
the circumstances of the present case wherein the standing 
crops on the land were to be reaped by the mortgagor, 
so that both the full possession of the property and the 
actual effect of the lease were to begin at a subsequent date 
when the standing crops were harvested. Nor do I-think the 
fact that an advance by way of security for rent was paid 
necessarily makes the lease something separable from the mort- 
gage. Andastothe difference in the term the fact that the 
lease is expressed as ending on the same date as the date on 
which the right of redemption begins, is to my mind a clear 
indication that both the deeds form part of one and. the same 
transaction. Reading these two documents together I have no 
doubt in fact that they are both part of the same bargain and 
that the lease was intended to implement the undertakings of 
the mortgage. Instead of providing for a simple mortgage 
with payment of interest in cash, the common device was 
employed of drafting the mortgage as a usufructuary mort- 
gage and making the mortgagor a tenant paying rent. The 
transaction was in its essence a mortgage in which interest was 
collected in the shape of rent. 


Moreover it seems to me that it is not open to the respon- 
dent to contest the identity of the transaction of lease with the 
transaction of mortgage. The matter was thrashed out at 
length between the same parties in connection with the same 
transaction in the execution petition in a former suit for rent. 
It is contended that though the principle of res judicata applies 
to successive execution petitions in the same suit under the same 
decree, there is no res judicata in respect of a decision in an 
execution petition under a former decree when the same matter 
arises for decision in an execution petition under a subsequent 


‘decree. This contention seems lo me to overlook the essential 


basis of the rulings with reference to the applicability of the 
principle of res judicata to proceedings in execution. The diffi- 
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culty which arose in applying the principle of res judicata to 
execution proceedings arose from the fact that successive execu- 
tion petitions in the same suit could not be regarded strictly 
speaking as decisions in successive suits between the same 
parties. Therefore in terms S. 11, Civil Procedure Code, had 
no application. But it was held that though the precise rule 
embodied in S. 11 did not apply, the parties were governed by 
-the principle that when in one stage of a suit a matter had-been 
finally decided, the same matter could not be agitated again in a 
subsequent stage of the same suit. But when we are concerned 
with the decision of an issue between the same parties in a prior 
execution petition under a different and anterior decree, this 
‘difficulty does not arise. What we have is the decision of a 
question arising in part of the proceedings in one suit and an 
attempt’ to raise the same matter at a similar stage of the pro- 
ceedings in a subsequent suit. The principle of S. 11 applies 
directly and it is unnecessary to call in aid the reasoning of the 
Privy Council in Ram Kirpal v. Rup Kuaril, and subsequent 
cases as to the application of the same rule by analogy to succes- 
sive stages of the same suit. 

The most that can be said for the decree-holder is that the 
order Ex. A in the former proceedings only decided that 
the lease in this case was part of the transaction of mortgage 
and that in execution of the decree for arrears under that lease 
.the hypotheca could not be brought to sale: whereas now we are 
concerned with the execution of the decree for arrears due from 
the tenant holding over after the expiry of the lease. So that 
the question is not precisely the same. But in so far as it 
involves a decision as to the oneness of the transaction of lease 
with the transaction of mortgage, the matter cannot in my 
opinion be reopened between the parties. I do not think that it 
makes any difference to the applicability of O. 34, r. 14 that we 
are now concerned with arrears of rent due from a tenant hold- 
ing over after the expiry of the term of the lease. The relation 
between the parties is still governed by the terms of this lease 
even though the original period fixed has expired. The rent 


claimed is still in its essence a sum of money due under the ` 


mortgage. , Therefore O. 34, r. 14 still applies. 


It is however argued ihat in so far as the decree is a decree 
for costs this rule will have no application and the respondent 
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quotes the case in Haribans Rai v. Sri Niwas Naiki. That case 
is not quite an authority for the position which the respondent 
takes up. It was a case of a usufructuary mortgagee who was 
not given possession of the hypotheca and sued for possession 
and incidentally got a decree both for possession and for costs. 
It was held that the decree so far as it related to costs was not 
a decree for money due under the mortgage and that therefore 
O. 34, r. 14 did not bar its execution by the sale of the hypo- 
theca. The position however is somewhat different here. It is 
true that the mortgagee is suing for possession but his substan- 
tial claim is for arrears of rent and those arrears are, in the 
view 1 have taken, an essential part of the mortgage amount. 
By the analogy of O. 34, r. 10 the decree in so far as it is a 
decree for costs must be deemed to be added to the claim under 
the mortgage even though the suit is not in terms a suit based 
on the mortgage. I do not think that there are any grounds 
for separating the costs on the relief for possession from the 
costs in the rest of the suit. The essential thing which the 
mortgagee wishes to recover is the money due from his tenant 
which is in effect the interest due on his mortgage. This he 
cannot recover by sale of the equity of redemption otherwise 
than under a mortgage decree. 

In this view I allow the appeal, set aside the order of the 
lower appellate Court and restore the order of the District 
Munsif dismissing the execution petition and allowing the objec- 
tion with costs throughout (in A.A A.O. No. 121 of 1937 only). 

Leave granted. 

K. C. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTH. 
Ponnuchami Chetti and others .. Appellants* (Defendants 1, 


2 and 4) 
v. 
Annakamu Servai and another .. Respondents (Plaintif and 
3rd Defendant). 


Madras Estates Land Act (I of 1908), S.112—Sale under, bad for want 
of proper service of notice—Person interested in land but not registered 
pattadar—Right to bring suit in Civil Court to declare sale invalid—Sutt 
whether one under the Estates Land Act or under the general law. 


1. (1913) LL.R. 35 All. 518. 
* S. A. No. 1041 of 1937. llth October, 1939. 
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Where a sale under S. 112 of the Madras Estates Land Act is bad for 
want of proper service of notice there is nothing either in the Estates Land 
Act or under the general law to prevent any person who has an interest in 
the land such as a possessory title which is adversely affected by the sale 
from challenging that sale inthe ordinary Civil Courts and protecting his 
interest, though he is not the registered pattadar. 


Seetharama Naidu v, Govindaswami Chettiar, (1925) 23 L.W. 149, relied 
on. 


Such a suit is not a suit under the Estates Land Act but a suit under the 
ordinary law to protect the rights of a person having an interest in land, 
which rights are threatened by a sale purporting to have been held under the 
powers conferred by S. 112 of the Estates Land Act. 


Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in A. S. No. 3 of 1937 preferred against 
the decree of the Court of the District Munsif of Dindigul in 
O. S. No. 35 of 1936. 


T. R. Venkatarama Sastri, K. Rajah Atyar and K. Muthu- 
swami Aiyar for Appellants. 


V. Ramaswami Aiyar and K. S. Ramamuriht for Respon- 
dents. 


The Court delivered the following 


JUDGMENT.— This appeal raises the question of the right of 
a person, who is interested in land but is not the registered 
pattadar thereof, to bring a suit in the Civil Court to declare a 
sale held under S. 112 of the Estates Land Act to be invalid and 
to obtain an injunction protecting his possession. ‘The essential 
facts of this case are that the two items in suit were originally 
acquired under an insolvency sale by one Solaimalai who let the 
plaintiff into possession under an agreement to sell. Solai- 
malai’s title ceased by reason of a sale for arrears of rent. The 
purchaser in the rent sale was one Muthuveerappa who undera 
private arrangement with the plaintiff allowed the plaintiff to 
retain possession of the land, though the patta was in Muthu- 
veerappa’s name. In 1931 there was a sale for arrears of rent 
of one of the items which was bought in by the Zamindar, the 
fourth defendant here. In 1933 there was a similar sale of the 
other item which also was purchased by the Zamindar. After 
each of these purchases the plaintiff applied to the Zamindar for 
patta which was eventually refused and the Zamindar in 1934 
granted patta for both numbers to defendants 1 and 2. There- 
after there was trouble about the harvesting of crops and 
magisterial orders recognised the right of defendants 1 and 2 to 
the-harvest. But ithas been found that the plaintiff continued 
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in possession up to the time of suit. That finding is one of fact 
and though it is true that the learned appellate Judge makes a 
mistake with reference, to certain payments of kist made by 
the plaintiff there are no grounds upon which I could hold that 
the finding of fact does not bind me in second appeal. It has 
also been found as a fact that with reference to both the rent 
sales, which the plaintiff attacked, there was no personal service, 
no proper attempt to effect personal service and no proof of any 
valid affixture. As a result of these findings the lower appel- 
late Court decreed the plaintiff’s suit. The appellants are 
defendants 1 and 2 the rival claimants and the fourth defendant 
the Zamindar. 


It must be conceded on the findings of fact that, though the 
plaintiff’s title anterior to the rent sales may have been defective, 
he was in possession with the permission of the registered 
pattadar and had aright to hold possession against ány one 
other than the true owner. It is well established that a suit will 
lie in the Civil Court for a declaration that a sale held under 
S. 112 of the Madras Estates Land Act is invalid for want of 
service of notice, which is an essential preliminary to the validity 
of such a sale. Itis strenuously contended by Mr. Venkatarama 
Sastri for the appellants that such a suit will not lie at the 
instance of any one other than the person who was entitled to 
have notice of the sale, that isto say, the registered pattadar. The 
contention is that a mere occupant who has not been recognised 
by the landholder has no right to be included in the formalities 
of a sale under S. 112 and that provided the registered pattadar 
acquiesces in the sale as one carried out with a sufficient 
degree of formality, it does not lie in the mouth of the person 
whose presence on the land has been tolerated by the registered 
pattadar to question that sale on technical grounds. There 1s 
a long series of decisions of this Court to the effect that when 
a sale is held without due notice as prescribed under S. 112 that 
sale is invalid. There are decisions to the effect that such a 
sale is a nullity, the question having arisen usually with refer- 
ence to limitation. It seems to me unnecessary for the purpose 
of this case to decide whether a sale which, so far as the Court 
was concerned, was attended with all due formalities is merely 
voidable as the result of the failure by the Court’s process 
server to do that which he purports to have done, or whether 
such a sale would be an absolute nullity which would bind 
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nobody at all. Iam, however, of opinion that when a sale is 
bad for want of proper service of notice, there is nothing 
either in the Estates Land Act or under the general law to pre- 
vent any person who has an interest in the land which is adver- 
sely affected by the sale, from challenging that sale in the 
ordinary Civil Courts and protecting his interest. Numerous 
cases have been cited before me dealing with suitsto declare 
such a sale to be invalid. So far as Iam aware there is no 
case in which the right of a person interested who is not the 
registered pattadar to bring such a suit has been denied. There 
is one decision of a single Judge Seetharama Naidu v. Govinda- 
swami Chettiarl, in which the right of suit by a person other 
than the registered pattadar has been recognised and an unre- 
ported decision (S. A. No. 538 of 1936) has recognised such a 
right of suit at the instance of a person who though not the 
registered pattadar had applied to the landholder under 5. 146 
for recognition. The point seems to me to be this. A suit 
such as that with which we are dealing is not a suit under the 
Madras Estates Land Act, which for certain purposes declines 
to recognise anybody other than the registered pattadar, though 
for other purposes it recognises persons having an interest who 
are not the registered pattadars. The present suit is a suit 
under the ordinary law to protect the rights of a person having 
an interest in land, which rights are threatened by the alleged 
illegal act of an authority purporting to act under the colour of 
the law. Ordinarily speaking when the law gives to a public 
authority a power to invade the rights of a private individual, 
it is incumbent upon the public authority to observe those for- 
malities which are prescribed by the law investing it with the 
powers. If private rights are invaded without the observance 
of those formalities which are prescribed, the person whose 
interest is adversely affected by this invasion has a right of suit. 
This right of suit is not confined to persons with a perfect title 
to the property whichis threatened. Provided that they have 
such an interest in the property as the law will protect, it can 
supply the basis for a suit to resist an invasion of that right 
under the colour of the law, when the law has not actually been 
followed. Merely because this is a suitto contest the legality 
of a sale under the Madras Estates Land Act it cannot to my 
mind be contended that the suit can only be brought by the 
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person who is a registered pattadar. There is no analogy with 
suits brought under that Act and the plaintiff is not seeking a 
remedy provided under that Act. Heis suing for the protec- 
tion of his rights as a person having a possessory title which 
under the ordinary law the Courts will protect from unauthoris- 
ed invasions. That title is threatened by a sale purporting to 
have been held under the powers conferred by S. 112 of the 
Estates Land Act. The plaintiff is entitled to come to the 
Court, prove his possessory title and show that the sale which 
purports to have been a sale under this special law has not been . 
carried out in accordance with that law and therefore can convey ` 
no title. io the purchaser. It seems to me therefore that the 
decision of the lower appellate Court is correct and that the 
plaintiff’s suit must succeed on the findings. 

In the result the appeal is dismissed with costs of the 
plaintiff-first respondent. - 

Leave refused. 


K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE: 
PATANJALI SASTRI. 


Nainalasetti Veera Raju .. Appellant* (Plaintiff) 
v. 
The Secretary of State for India in 
Council represented by the Collector i 
of East Godavari at Cocanada .. Respondent (Defen- 
; dant). 


Madras Irrigation Cess Act (VII of 1865), S. 1 (b) and proviso 2—~ 
Irrigation of land registered under a particular government work—Ryot 
storing water flowing from that work on his land ina private reservoir—If 
liable for penalty. 

Where a ryot entitled to take water for irrigation from a particular 
government work stores water «lowing from that work on. his land in a 
private reservoir, for irrigating his crop, the use of such water does not 
justify the imposition of a penal water rate. The charge is leviable not by 
reason of the detriment to others caused by taking the water but by reason of 
the source from which the water is taken. The imponnding of the water in 
the private reservoir cannot be held to create a different or additional source 
other than that assigned by the revenue authorities. 


a 
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Per Patanjali Sastri, J—The Act is one entailing penal consequences and 
should not be applied to any one who is not brought within its express 
language. 

Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in A. S. No. 75 of 1935 preferred against 
the decree of the Court of the District Munsif of Peddapur in 
O. S. No. 38 of 1934. 


V. Govindarajachari for Appellant. # 


The Government Pleader (B. Sitarama Rao) for Respon- 
dent. 


The Court delivered the following 


JUDGMENTS: Wadsworth, J.—This second appeal raises 
the question whether the Government are entitled under the 
Madras Irrigation Cess Act to levy penal assessment in respect 
of the irrigation of land registered under a particular Govern- 
ment work, by reason of the fact that the ryot has stored the 
water flowing from that work on to his land in a private 
reservoir. 


The facts are simple. The plaintiff-appellant owns land 
S. No. 72 registered as wet land under the Mallu Dora tank. 
Within the boundaries of S. No. 72, there is a small private 
reservoir which has been in existence for many years. It 
receives water, flowing through the fields higher up, from the 
Mallu Dora tank. Below S. No. 72, there is another Govern- 
ment source called the Timmaraju Cheruvu which receives the 
drainage water flowing through the fields irrigated by the 
Mallu Dora tank. The plaintiff is admittedly entitled to irri- 
gate his crops in S. No. 72 with water flowing from the Mallu 
Dora through the fields above. He has however been prohibit- 
ed by the Government from using water stored in his private 
reservoir and has been penalised for irrigating his crop with 
such water. The question is whether this penalty is correct. 
The Government claim the right to penalise this irrigation on 
the ground that it is ‘using without due authority water from a 
Government source different from or in addition to that which 
has been assigned by the Revenue authorities as the source of 
irrigation of the land’—see the second proviso to S. 1 (b) of 
the Act. Clearly in this case, the source which has been 
assigned to the land is the Mallu Dora tank. The question is 
whether the use of water from a private reservoir fed from the 


authorised source is the use of water from a source different 
20 


Veera Raju 


Wads- 
worth, J. 
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from or in addition to that authorised: There is no direct 
authority on this point. It has been pointed out in a recent 
decision, Rathnammal v. Secretary of State for India in 
Councili, that in order to justify a penalty imposed upon land 
which is entitled to Government water, it must be proved that 
there has been a taking from a source different from or in 
addition to that assigned. The Courts have recognised that 
the word ‘source’ covers not merely the river, stream, channel, 
tank or work, but would include the particular passage by which 
the water leaves the source. Hence we have the case in which | 
irrigation from a sluice from which the shutter has been forci- 
bly removed has been treated as irrigation from a source 
different from the authorised source—Kannitappa Mudahar v. 
Secretary of State for India2. There is also the case in which 
irrigation trom two pipes inserted in a Government work when 
only one pipe was authorised, has been held to be irrigation from 
a source additional to or different from the authorised source— 
Krishna Row v. The Collector of Krishna’. Our attention has 
not been drawn to any case in which it has been held that the 
term ‘source’ must be taken to include not only the Government 
work and the passages in that work by which the water is taken 
to the private land, but also the distributory system upon the 
private land. 


An argument has been built upon the words in cl. L (0): to 
the effect that 


“whenever water flows into a reservoir and is thereafter used for irriga- 
ting any land under cultivation,” 


the irrigation is taxable; but it must be remembered that 
this clause is supplementary to the main cl. (a) which 
refers the power of claiming cess to the supply of water from a 
work belonging to or constructed by Government. Under 
cl. (b) water flowing through a privately owned reservoir is 
taxed not because it emanates from the reservoir, but because it 
emanates from a Government source. It isthereforedifticult to 
hold ‘that the authorised source the supply from which warrants 
the charge, is the Government work plus the private reservoir. 

It is contended that the construction of a storage arrange- 
ment on private land in this case does have some detrimental 


1. (1939) 2 M.L J. 380. 
2. (1935) 69 M.L.J. 728: LL R, 59 Mad. 107. 
T3. (1914) 26 M.L J. 210. 
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effect on the flow of drainage water into the Government tank 
lower down. But it is difficult to see how this fact alone would 
justify the imposition of penal water rate. The charge is 
leviable not by reason of the detriment to others caused by 
taking the water, but by reason of the source from which the 
water is taken. Here, the plaintiff undoubtedly has taken no 
water other than that which comes from the registered source. 
We find ourselves unable to hold that the impounding of water 
on the plaintifi’s own land, flowing on to that land from the 
registered source in the authorised manner, can be held to create 
a different or additional source other than that assigned by the 
revenue authorities. 


In this view, we allow the appeal and give the plaintiff a 
decree for the refund within three months of the amount 
collected as penal water rate with costs throughout. No in- 
junction is necessary. 

Patanjali Sastri, JI agree. The language ofS. 1 (b) 
read with the second proviso to that section is by no means 
happy or free from ambiguity. But as pointed out in 


Rathnammal v. Secretary of State for India in Councill, the Act . 


is one entailing penal consequences and should not be applied 
to any one who is not brought within it in express language. 
I am not satisfied that the language used is so clear as to 
bring the appellant before us within the mischief of the Act. 


K.S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ALFRED Henry LioneL Leaca, Chief 
Justice AND Mr, JUSTICE KRISHNASWAMI AIYANGAR. 


Visalakshi Ammal . .. Appellant® (Plaintiff) 
v. ` 
Gokuldas Dayal Sait (deceased) 
and another .. Respondents (Defendant and 


his legal representative). 
Madras District Municipalities Act (V of 1920), S. 61 (1)—Private 
drains—If vest in Municipal Council—Munictpal Council if can sancion 
connection of drains of other persons to private drains, 
S. 61 of the District Municipalities Act does not give the Municipal 
Council the right to connect or sanction the connection of a stranger’s 
drainage system with that:‘of a person whose own private property it is. 


1. (1939) 2 M.L.J. 380. 
* S. A. No. 1082 of 1934. : : 27th September, 1939. 
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Arunachala Chettiar v Municipal Council of Mayavaram, (1919) 
38 M.L.J. 222, relied on. 


Gunendra Mohan Ghosh v. Corporation of Calcutta, (1916) I.L.R. 
44 Cal. 689, distinguished. 


Appeal against the decree of the District Court of Salem 
in A. S. No. 89 of 1932 preferred against the decree of the 
Court of the District Munsif of Salem in O. S. No. 87 of 1931. 

V. N. Venkatavaradachariar for Appellant. 

K. Sankara Sastri for Respondents. 

The judgment of the Court was delivered by 


The Chief Justice.—This appeal arises out of a suit filed by 
the appellant in the Court of the District Munsif of Salem for a 
declaration that a drain adjoining the eastern wall of her house 
was her private property and that the defendant-respondent was 
not entitled to let into the drain sewage from his house. The 
appellant is the owner of a house which fronts a main road 
within the Municipal area of Salem. The respondent has also 
built a house fronting the same road. His property is separated 
from the appellant’s property by a public lane. The respondent 
applied to the Municipal Council for permission to carry two 
channels across this public lane and connect them with the drain 
on the appellant’s property. Permission was granted and as 
the result connections with the appellant’s drain were made. 
The appellant objected, but the work having been carried out 
she instituted the present suit. The respondent filed a written 
statement in which he averred that the drain on the appellant’s 
property was a public drain and that the Municipal Council had 
acted within its powers in sanctioning the connections. 


The District Munsif held that the drain was the private 
property of the appellant and that the respondent had no right 
to discharge into it the sewage from his house. Consequently, 
the District Munsif granted the appellant the relief which she 
sought. The respondent appealed to the District Court of Salem. 
The District Judge concurred in the finding of the District 
Munsif that the drain was the private property of the appellant 
and that finding is now conclusive. But even if it were not, 
there is no doubt that the drain lies entirely on the appellant’s 
property except to the extent of a connection which has been 
made with the public drain running in front of the two houses. 
Before the respondent made the connections complained of the 
appellant’s drain was used entirely for the purpose of draining 
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the appellant’s property. The District Judge allowed the appeal 
on the construction which he placed on S. 61 (1) of the Madras 
District Municipalities Act, 1920. He considered that the 
section operated to vest the drain in the Municipal Council and 
consequently the Council had the power to allow the respondent 
or other neighbouring house-holders to conduct the sewage from 
their houses to this drain. The District Judge, however, thought 
that it was necessary to ascertain whether the flow of sewage 
from the respondent’s house into this drain constituted a nuisance. 
This question had not been canvassed in the trial Court, but 
holding the view that it was necessary to decide this matter, the 
District Judge called for a finding from the District Munsif. 
The District Munsif recorded further evidence and reported to 
the District Court that no nuisance would be created. This 
finding was accepted by the District Judge, who thereupon 
allowed the appeal. 


The appellant contends that the District Judge has misread 
S. 61 and that on a proper construction of it and other relevant 
sections of the Act the decision of the District Munsif was 
correct. 5S. 61 (1) reads as follows: 

“ All public streets in any municipality, with the pavements, stones and 
other materials thereof, and all works, materials and other things provided for 
such streets, all sewers, drains, drainage works, tunnels and culverts, whether 
made at the cost of the Municipal fund or otherwise, in, alongside or under 
any street, whether public or private, and all works, materials and things 
appertaining thereto shall vest in the Municipal Council ” 

Therefore all drains which are alongside a public street 
vest in the Municipal authority. But this must mean that a 
drain which is alongside a public street is a drain which is there 
for the purpose of draining the street. It could never have been 
the intention of the Legislature to vestin the Municipal Council 
a drain on private property which has nothing to do with the 
drainage of the street. If adrain on private property, constructed 
merely for the purpose of draining tne private property, were 
to vest in the Municipal Council by reason of S.61 (1) it would 
mean the confiscation of private property without compensation. 
Where private property is taken away from the owner thére 
must be words used in the enactinent which clearly express the 
intention of the Legislature to give the power. The wording 
used in S. 61 (1) is certainly not appropriate for this purpose. 


The definition of “public street” is to be found in S. 3 (21). 
The expression “public street” means a street, road, square, 
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court, alley, passage, or riding path, over which the public have 
a right of way whether a thoroughfare or not, and includes 
(a) the roadway over a public bridge or causeway; (b) the 
footway attached to a street, public bridge or causeway; and 
(c) the drains attached to a street, public bridge, or causeway 
and the land, whether covered or not by any pavement, verandah, 
or other structure which lies on either side of the roadway 
“up to the boundaries of the adjacent property whether that 
property is private property or property belonging to the 
Government”. Therefore drains which are attached to a public 
street are included in the definition but the Legislature has been 


-careful not to include land on either side of the roadway which 


lies beyond the boundary of private property. 


Provisions regarding private drains are contained in Ss. 138 
to 144. It is unnecessary to refer to them in detail. It is 
sufficient to say that S. 138 gives the municipality the control 
over house drains within or without the premises to which they 
belong for the purposes of alteration, repair, cleansing and 
maintenance in proper order and provides for the charging of the 
expenses incurred in such matters to the owner of the property. 
There is no provision in the Act for vesting private drains ina 
Municipal Council although the Council can insist on private 
drains being used by others when the provisions of S. 141 of 
the Act apply. That section states that when the executive 
authority is of opinion that a group or block of premises a part 
of which is situate within 100 feet of a municipal drain already 
existing, or about to be constructed, may be drained more 
economically or advantageously in combination than separately, 
the executive authority may, with the approval of the Council, 
cause the group or block of premises to be drained by the 
method which appears to the executive authority to be the best 
suited. But before any steps can be taken to carry out such 
scheme of drainage not less than 15 days’ notice shall be given 
to the owners of the property, of the nature of the intended 
work, the estimated expenses and the proportionof the expenses 
payable by each owner. When such a scheme has been carried 
out the owners for the time being of the premises constituting a 
group or block are to be the owners of the drains and are 
responsible for the expense of maintaining the drains in good 
repair and efficient condition. The learned Advocate for the 
respondent has in the course of the argument referred to the 
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section and has suggested that it has application here. The 
short answer is that the Municipal Council did not purport to 
act under this section and the notice required by the section was 
not given. It was never suggested in the Courts below that 
this section had any application and it is quite obvious that it 
has not. 


S. 61 does not give the Municipal Council the right to 
connect or sanction the connection of the respondent’s drainage 
system with that of the appellant. The appellant’s drain is her 
own private property. While the Municipal Council has the 
right to insist that it shall be kept in proper repair and order it 
has no power to impose any burden upon the appellant unless it 
be in circumstances which come within the purview of S. 141. 
This case does not come within the purview of that section. 
There is support for the view expressed in this judgment in the 
observations of Sadasiva Aiyar and Burn, JJ., in Arunachala 
Chettiar v. Municipal Council of Mayavarami. There the Court 
had to consider whether certain drains attached to a public 
street and intended to carry off water falling on the street 
vested in the Mayavaram Municipality under S. 24 of the 
Madras Act IV of 1884, even though the site of the drains 
belonged to private individuals. The Court held that the drains 
did vest and pointed out that S. 3 (27) (c) of the Madras 
City Municipal Acl, 1904, made it clear that the drains should 
be attached to the street in order to vest them in the Munici- 
pality. S. 3 (27) (c) provided that the term “public street” 
should include drains attached to the street and the lands 
which lay on either side of the roadway up to the boundaries of 
the adjacent property, language similar to the language used in 
S. 3 (21) (c) of the Act which governs this appeal. 


The learned Advocate for the respondent has drawn our 
attention to the decision of the Calcutta High Court in 
Gunendra Mohan Ghosh v. Corporation of Calcutta? and has 
suggested that the case is on all fours with the one now before 
us. The Calcutta case was decided on the provisions of the 
Calcutta Municipal Act of 1899 which differs in important 
respects from the Madras District Municipalities Act and the 
case lends no support for the respondent’s argument. 





1. (1919) 38 M.L.J. 222. 2. (1916) LL.R. 44 Cal. 689. 
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For the reasons indicated the decision of the District Judge 
must be held to be erroneous and the decision of the District 
Munsif-restored. The appeal will consequently be allowed and 
the decree of the District Munsif’s Court will stand: The 
appellant is entitled to her costs here and in both the Courts 
below. 


KS. ' Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED HENRY LIONEL Leacu, Chief 


Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


The Madura Kallalagar Devasthanam 
through its trustee, K. N. Radha- 


krishna Aiyar .. Appellant” (Plaintif ) 
e v. 
N. Subbiah Ambalam .. Respondent © (Defen- 
dant). . 


Pandaya and tenant—Tenant taking water for second crop from land- 
lord’s tank—Liability to pay for it— Payment by tenant of water cess io 
Government-~Effect. A 

Where a tenant takes water for the second crop from the estate tank the 
solum of which is vested in the landholder the tenant must pay for it. The 
fact that the Government water flowed into the landholder’s tank did not 
mean that when the water got there it remained Government water. It 
mingled with the landlord’s water and must be deemed to be his. The right 
of Government to levy water cess depends not upon the water belonging to 
the Government but upon its coming from a source belonging to the Govern- 
ment. Payment of water cess by tenant to Government does not affect the 
liability to pay for the water to the landholder. 


Appeal against the decree of the District Court of Madura 
in A. S. No. 99 of 1937 preferred against the decree of the 
Court of the Deputy Collector of Melur Division of peaches in 
S. S. No. 385 of 1937. 

P.N. M A, Pillai and C. Rangaswamy Atyangar 
for Appellant. 

K. Swammatha Aiyar for Respondent. 

The Court made the following 

ORDER OF REFERENCE. 


Patanjali Sastri, J—This second appeal raises the question 
whether the applicant as a landholder is entitled to levy any 





"S. A. No. 617 of 1938. l 24th October, 1939. 
Ti6th August, 1939. 
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extra’chatge for water taken by the respondent, a ryot, for the 
cultivation of second crop on his holding which is a single crop wet 
land. It is common ground that it became possible to raise second 
crop on the land only because of the supply of Periyar water for 
which the ryot has paid water cess to the Government and that 
this Periyar water is stored in the appellant’s tank before it is 
supplied to the respondent for irrigation purposes. It appears to 
be well settled that ordinarily if a ryot takes water from the village 
tank for cultivating a second crop for a holding which is regis- 
tered as single crop wet land, the landholder is entitled to levy an 
extra charge—see The Midnapore Zamindary Co., Lid. v. 
Muthappudayani and Venkata Rao v. Vasthilinga Udayan’ and 
the observations of Varadachariar, J., in Venkataraju Garu v. 
Maharaja of Pithapuram3. But the difficulty in this case arises 
owing to the water supply in the village tank being supplemented 
by Periyar water for which the respondent has to pay water cess to 
the Government. It is argued for the respondent that the water 
used for the cultivation of the second crop was really Government 
water and not the landholder’s water and that therefore the basis 
of the appellant’s claim fails. But I find it difficult to discover any 
principle underlying the argument that merely because the water, 
which is normally collected and stored in the landholder’s tank and 
is supplied to the ryot therefrom by means of sluices controlled 
and regulated by the landholder, is supplemented from a Govern- 
ment source and the ryot is called upon on that account to pay 
water cess to the Government, the water that is supplied to the 
ryot for his second crop should be deemed to be Government water 
so as to disentitle the landholder from claiming an extra charge for 
such water. On no conceivable theory can the water in an estate 
tank the solum of which is vested in the landholder be said to 
belong to the Government and even under the wide and sweeping 
language of the,Madras Irrigation Cess Act the right of the 
Government to levy water cess depends not upon the water belong- 
ing to the Government but upon its coming from a source belong- 
ing to the Government—see Ayyanna v. Secretary of State for 
Indiat, It seems to me therefore that on the principle of the 
series of decisions referred to above, the water flowing into the 
landholder’s tank even from a Government source becomes land- 
holder's water though the fact that such water comes into the tank 
and is paid for by the ryot may conceivably make a difference as 
to the quantum of the extra charge leviable by the landholder for 
the use of such water for a second crop. 


1. (1920) 40 M.L.J. 213: I L.R. 44 Mad. 534. 
2, (1901) 12 M.L.J. 22. 
3. (1938) 1 M.LJ. 256: 1.L.R. (1938) Mad. 381 (F.B.). 
4, (1933) 65 ML.J. 179. LL.R. 56 Mad. 696 at 699. 
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The only decision which appears to have considered this 
question is Sundaram Pillai v. Karuppayee Ammali, but the 
learned Judges there have spoken with different voices and the 
consideration of the question was to a certain extent complicated 
by the contention there raised that such a claim for an extra 
charge would amount to an enhancement within the meaning of 
S. 30 of the Madras Estates Land Act. Venkatasubba Rao, J., 
seems to take the extreme view that even in an ordinary case 
where no Government water is brought into the tank, the land- 
holder’s right to rent must be determined with reference to the 
sections of the Estates Land Act and that unless he brings himself 
within the terms of S. 30, he has no right to levy an extra charge 
for water taken for second crop cultivation on single crop wet 
lands. It seems to me that this view cannot now be sustained in 
view of the Full Bench decision in Venkataraju Garu v. Maha- 
raja of Pithapuram,® which clearly recognises the existence of the 
landlord’s right to levy extra charge for unauthorised appropria- 
tion of water in the landholder’s tank quite apart from the provi- 
sions of the Estates Land Act—see the observations of Varada- 
chariar, J., at p. 266. Ramesam, J., the other learned Judge who 
took part in Sundaram Pillat v. Karuppayee Ammali, would seem 
to agree with the earlier cases of this Court holding that in the 
ordinary case, the landlord would be entitled to levy an extra 
charge for unauthorised user of the water for second crop cultiva- 
tion and the claim to such a charge would not be an enhancement 
under S.30 (atp. 15). But the learned Judge seems to be of the 
opinion that where, as in the present case, Government water has 
been brought into the tank and the ryot pays water cess to the 
Government, the landlord will have no right to levy an extra 
charge except by applying under S. 30 of the Estates Land Act to 
the Collector and showing that he has fulfilled the conditions laid 
down in that section (at p. 26). It is difficult héwever to see why 
the additional supply of water to the landholder’s tank from a 
Government source and the consequent payment of water cess to 
the Government by the ryot should so radically affect not only the 
landlord’s right to recover an extra charge for second crop but also 
the procedure for its recovery. 


The question is by no means free from difficulty and having 
regard to its general importance to numerous landholders and 
ryots in the region covered by the Government Periyar Project, I 
think it desirable that there should be an authoritative ruling on 
the point. I refer this appeal therefore to a Bench and direct it to 





1. (1935) 69 M.L.J. 48: I.L.R. 59 Mad. 5. 
2. (1938) 1 M.L.J. 256: I.L.R. (1938) Mad, 381 (F.B.), 
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be placed before the ‘Chief Justice for orders as to posting it 
before a Division Bench or a Full Bench as my Lord thinks fitt. 

This appeal came on for hearing in pursuance of the Order 
of Reference. 

P. N. Marthandam Pillai and C. Rangaswami Ayyangar 
ior Appellants. 

K. Swaminatha Iyer for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice—The appellant is a landlord and 
supplies water to. his tenants from his own tank. The 
respondent is one of the tenants, and previous to fash 1343 he 
took sufficient water from the tank for the cultivation 
of one crop on his holding. In fasls 1343 and 1344 
and 1345 without his landlord’s permission he took water 
for the raising of a second crop. As the result, the 
appellant filed a suit in the Court of the Deputy Collector, 
Melur, for the recovery of water rate on the basis of the 
two crops which the respondent had raised in each of the 
years mentioned. The Deputy Collector decreed the suit. An 
appeal then followed to the District Judge of Madura who 
reversed the Deputy Collector’s decision in so far as it related 
to the additional charge claimed as the result of the tenant 
using water for the raising of second crops. Throughout it 
has been common ground that the water in the appellant’s tank 
was atigmented by water which Government allowed to flow 
into it from channels leading from the Periyar dam, which is a 
Government source. The respondent’s case was that he had 
raised the second crop from water belonging to Government 
flowing from the appellant’s tank. It may be taken that the 
raising of the second crop was only possible as the result of the 
increase in the water in the tank resulting from the supply 
which the tank received from the Periyar.dam. The District 
Judge held that the landlord was not entitled to rent based on 
the second crop unless he could show that he had increased the 
capacity of the tank by deepening it or widening it or raising 
its bunds to receive Periyar water so that it might be available 
to the tenants to raise second crops. The landlord had not 
done this, but even if he had he could not, it was said, get 
anything extra unless he applied under S. 30 of the Madras 
Estates Land Act, 1908, for enhancement of rent. The District 
Judge also held that the water which the respondent had used 
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for the raising of the second crops was not the landlord’s water, 
but: water belonging to Government. He expressed the opinion 
that the extent of the water passing through the landlord’s tank 
could not confer on the landlord any special rights in the 
absence of proof that he had contributed something for the 
purpose of facilitating the supply. The appellant, having lost 
betore the District Judge, filed the present appeal which in the 
first instance carne-before Patanjali Sastri, J., who considered 
that the question was one which should be decided by a Bench. 

The decision of the District Judge is erroneous on both 
the points which I have mentioned. I will take the second point 
first. The fact that the Government water flowed into-the 
appellant’s tank did-not mean that when that water got there it 
remained Government water. It mingled with the appellant’s 
water and it must be regarded as being the appellant’s water. I 
agree with the remarks of Patanjali Sastri, J., in his referring 
order that on no conceivable theory can the water in an estate 
tank, the solum of which is vested in the landholder, be said to 
belong to the Government and even under the wide and sweeping 
language of the Madras Irrigation Cess Act the right of the 
Government to levy water cess depends not upon the water 
belonging to the Government but upon its coming from a source 
belonging to the Government. The Government, if it had so 
desired, could no doubt have prevented its water flowing into 
the appellant’s tank, but it allowed its water to get there and 
once it got there it passed out of its control and must in law be 
regarded as the property of the appellant. 

When the District Judge delivered his judgment the deci- 
sion of the Full Bench of this Court in Venkataraju Garu v. 
Maharaja of Pithapurami, had not been given and the legal 
position had therefore not then been clarified. In that case, as 
in this, extra water for a second crop had been taken bya 
tenant from a landholder’s tank without the landholder’s per- 
mission and the landholder filed a suit before the Deputy 
Collector for the recovery from the ryot of a sum of money for 
water taken without his permission. It was held that “rent” as 
defined in S. 3 (11) of the Act included money payable for 
water taken without permission and the suit was not a suit for 
enhancement of rent. The decision in Venkataraju Garu v. 
Maharaja of Pithapuram', clearly. governs the present case and 


1." (1938) 1 M.L.J. 256: 1.L.R. (1938) Mad. 381 (F.B.). 
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the appellant’s contention that he is entitled to recover the 
amount claimed by him for the water taken from his tank for 
the raising of the second crops in the three years mentioned 
must be upheld. 

The fact that under the Madras Irrigation Cess Act, 1865, 
the Government has power to levy from the respondent a water 
cess makes no difference. S. 1-A (4) provides that nothing in 
the section shall affect the rights and liabilities of the land- 


holder and the ryot inter se under any contract express or 


implied, in regard to the payment of water cess. Therefore, 
the Act leaves the position of the landholder and the tenant 
inter se entirely unaffected. The respondent having taken 
water for the second crop om the appelant s: s Own tank must 
pay for it. 

The appeal will be allowed and the order of the Deputy 
Collector restored with -costs here and in the lower appellate 
Court. | 

KS. Appeal allowed. 


b an maan sn aana” NAN 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LIONEL LEACH, Chief 

Justice AND Ma. JUSTICE KRISHNASWAMI AIYANGAR, 
Kuttukken Eramullan Haji and 
| others ; .. Appellants* (Defendants 12, 
13, 16, 17, 19, 20, 24, 27, 
28 to 30, 32, 33 and Nil) 

v. 

Pappinisseri Chandroth Nara- - 
' yanan and others - ©.. Respondents (Plaintiffs 2 


and 1, Defendants 2, 14; 


21, 23, 26, 31, 39, 42 and 


44 and L. Rs. of gene 


Defendant). 


Malabar Compensation for Tenants’ Improvements Act (I of 1900)— 
Contract between jenmi and, kanomdar to pay compensation for improvements 
—Obligation how far binding upon sub-tenants—Sub-tenants taking holding 
without notice of covenant—Covenant whether annexed to land. 


It cannot be said that a contract entered into between a jenmi and. 


kanomdar under which the kanomdar was only to pay for improvements at 
specified rates is to.be regarded as an obligation annexed to the ownership of 
the property. It cannot be placed any higher than a personal covenant, and 
being a personal covenant it cannot be enforced against sub-kanomdars. 
Moreover in a case where the sub-tenants were transferees for consideration 


*S A. No. 878 of 1935. 7-50 - oo “goth October, 1939, 


Madura:: 
Kallalagar 
Devas-- 
thanam - 
v.. 
Subbiah. 
Ambalam. 


teach CJ 4 


Eramullan 
Haji 
v 


Narayanan. 
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and when they had taken their holdings without notice of the obligation 
under which the kanomdar had placed himself, even if the obligation could 
be regarded as an obligation annexed to the land, it would still be unenforce- 
able. It follows that the rights of the sub-tenants to compensation are the 
rights given by the statute. 

Thethalan v. Eralpad Rajah, Calicut, (1916) 32 M.L.J. 442: LL.R. 40 
Mad. 1111 and Ram Kinkar Banerjee v. Satyacharan Srimani, (1939) 1 M.L.J. 
544: L.R. 66 I.A. 50: LL.R. (1939) 1 Cal. 283 (P.C.), relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in A. S. No. 138 of 1934 (A. S. No. 387 
of 1933, District Court) preferred against the decree of the 
Court of the District Munsif of Taliparamba in O. S. No, 519 
of 1929, 


O.T.G. Nambiar and A. Achuthan Nambiar for Appellants. 


K. Kuttskrishna Menon, C. Govindan and T. K. Raman 
Nambisan for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice —The first and second respondents filed 
a suit in the Court of the District Munsif of Taliparamba 
for the redemption of a kanom on the payment of the 
kanom amount and the value of the improvements. The first 
respondent is the melcharthdar (lessee from the jenmi with 
power to redeem the kanom) and the second respondent is the 
jenmi who granted a kanom to the karnavan of the lith 
respondent’s tarwad on the 29th June, 1884. On 5th June, 
1892, the kanomdar created a sub-kanom in favour of three 
persons who are not parties to the suit. In the original 
kanom deed, it was stipulated that the kanomdar should 
only be called upon to pay for improvements to the property 
at the rates stipulated therein. The sub-tenants of the sub- 
kanomdar were made parties to the suit and contended 
that they were entitled before ejectment to compensation on 
the basis of the provisions of the Malabar Compensation for 
Tenants’ Improvements Act, 1900. The plaintiff-respondents 
maintained that the sub-tenants were only entitled to compensa- 
tion at the lower rates mentioned in the kanom deed of 29th 
June, 1884. The District Munsif granted a decree for redemp- 
tionon payment of the kanom amount, Rs. 2,500, and the value 
of the improvements calculated under the provisions of the Act. 
The plaintiff-respondents challenged the decision of the District 
Munsif that the Act applied in-an appéal to the Subordinate 
Judge of Tellicherry. The Subordinate. Judge _ allowed the 
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appeal, holding that the deed and not the Act governed the 
position. His decision meant a reduction of Rs. 8,145-9-0 
in the amount of compensation payable to the tenant defendants. 
Thirteen of them have filed this present second appeal. 


The District Munsif held that the sub-tenant defendants 
had no notice of the terms of the kanom deed of the 29th June, 
1884 and that when they entered into possession of their lands 
they believed bona fide that they would be paid the value of 
improvements under the Malabar Compensation for Tenants’ 
Improvements Act when their sub-tenancies terminated. The 
Subordinate Judge did not question this Anding of the District 
Munsif, but held that it should be presumed that all the sub- 
tenants had notice of the terms of the kanom deed. He also 
held that the stipulation that the jenmi should only pay com- 
pensation at the rates mentioned in the deed amounted to a 
covenant which ran with the land. 

S. 19 of the Act provides that, 


“Nothing in any contract made after the first day of January, 1886, ' shall 
take away or limit the right of a tenant to make improvements and to claim 
compensation for them in accordance with the provisions of this Act.” 


There was a stipulation in the sub-kanom deed of 5th 
June, 1892, that improvements should be paid for at the same 
rates as those mentioned in the earlier deed. But the sub-kanom 
deed falls within the mischief of S. 19 and unless the provisions 
of the earlier deed with regard to payment of compensation 
amounts to a covenant running with land of which the sub- 
tenants had notice, the decision of the Subordinate Judge must 


be set aside and the judgment of the District Munsif restored. 


S. 3 of the Act defines the word ‘tenant’ with its grammatical 
variations and cognate expressions, as including, 


‘A person who as lessee, sub-lessee, mortgagee or sub-mortgagee or in 
good faith believing himself to be lessee, sub-lessee, mortgagee or sub- 
-mortgagee of land is in possession thereof. or who, with the bona fide inten- 
tion of attorning and paying the customary rent to the person entitled to 
cultivate or let waste land, but without the permission of such person, brings 
such land under cultivation and is in occupation thereof as cultivator.” 

The sub-tenants, therefore, clearly come within the defini- 
tion of “tenants”. S. 5 says: 

“(1) Every tenant shall on ejectment be entitled to compensation for 
improvements which have been made by him, his predecessor in interest, or 
by any person notin occupation at the time of the ejectment who derived 
title from either of them, and for which compensation has not already been 
paid; and every tenant to whom compensation is so due shall, notwithstanding 
determination of the tenancy or the payment or tender of the mortgage 
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-Eramvllan money (if any), be entitled to remain in possession until: ejectment in exe- 


Haji cution ofa decree or order of Court. 
Warran (2) A tenant so continuing in possession shall during such continuance 


ee a -hold as a tenant subject to the terms of his lease or of the mortgage, as the 
Leach, C.J. case may be.” 


- °A‘sub-tenant isa person who comes within the definition 
of “tenant” and consequently cannot be dispossessed of the land 
cultivated by him unless he has been paid the amount of the 
‘compensation allowed by the Act, if he is in possession’ under z a 
‘contract later than 1st January, 1886. - 


` Now, it is quite clear that there isin law no ‘privity of 
-contfact-or of estate between the sub-tenants and the jenmi: see 
Thethalan:v. Eralpad Rajah, Calicut! and Ram Kinkar 
Banerjee v. Satyacharan Srimant8. In the former case of which 
the Privy Council approved in the latter case, Wallis C.J., said: 


“The latter part of S. 108 shows that sub-leases and mortgages created 
by the lessee do not affect the rights of the lessor against the lessee, still less 
do they affect the rights of a lessee against his sub-lessee or mortgagee.” 


“There appears,” he added, 

_ , “to be no sufficient reason for supposing that it was the intention of the 
Legislature by this section to bring the sub-lessee and the mortgagee from 
the lessee into direct relations with the lessor.” 

In Ram Kinkar Banerjee v. Satyacharan Srimani2, the 
Judicial Committee held that a mortgage of a lease in any of the 
six forms of mortgage referred to in S. 58 of the Transfer of 
Property Act is not an absolute assignment under the Indian 
Law and does not create privity of estate between the lessor 
and the mortgagee. Therefore it is not open to the jenmi or 
‘the melcharthdar to claim that the appellants were privy to the 
‘contract of 29th June, 1884 or to the estate created thereby. ; 
There is no reason to doubt the correctness of the finding 

of the District Munsif that the sub-tenants had no actual notice 
of the deed of 29th June, 1884, and the decision of the Subor- 
dinate Judge that they had constructive notice of it cannot Be 
supported. Nor can support be given to his finding that the 
provision in the deed with regard to compensation amounts to a 
covenant running with the land. Mr. Kuttikrishna Menon has 
frankly and properly conceded that unless the provision in the 
deed. can be regarded as falling within the provisions of 5. 40 
of the Transfer of Property Act his clients are out of Court. 





1; (1916) 32 M.L.J. 442: iLR. 40 Mad. 1111. 
2. (1939) IML. 544: L.R. 66 LA. 50: LLR. (1939) 1 Cal. 283 (P.C.). 
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S. 40 states that where a third person is entitled to the benefit - Frafmèllani 
of an obligation arising out of contract, and annexed to the ~:~». 
ownership of immovable property, but not amounting to an Narayanan. 
interest therein or easement thereon the obligation may be Leach, CJ. 
enforced against a transferee with notice, but not against a 
transferee for consideration and without notice of the obligation. 
The position then is this. The obligation must be annexed 
to the ownership of the property, but even then it cannot be 
enforced against a transferee for consideration without notice. 
In the present case it cannot be said that the contract entered 
into between the jenmi and the kanomdar under which the 
jenmi was only to pay for improvements at specified rates 
is to be regarded as an obligation annexed to the ownership of 
the property. It cannot be placed any higher than a personal 
covenant, and being a personal covenant it cannot be enforced 
against the appellants. Moreover, the sub-tenants are trans- 
ferees for consideration and they took their holdings without 
notice of the obligation under which the kanomdars had ‘placed 
themselves. Therefore, even if that obligation could be regard- 
ed as an obligation annexed io the land it would still he 
unenforceable. It follows that the rights of the sub-tenants to 
compensation are the rights given by the statute. 
The second appeal must be allowed and the decree of the 
District Munsif restored, with costs in this Court and in the 
lower appellate Court. Six months will be the period fixed for 
redemption. i . n= 
KG Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
PRESENT :—MR. Justice LsKsHMANa Rao. = 
Delhi Bather .. Petitioner* (Accused) ` 
Y, : 
The Corporation of Madras by its 
Food Inspector C. P. Subra- 





maniam . Respondent (Cc EE aii; 
Madras Prevention of dais Act (III of 1918), S. 5 (1) (d) and  DelhiBather 
proviso (ti) —Manufacturer responsible for defect in goods sold—Retail seller 0. 
disposing of goods in sealed tins—Whether liable to be convicted, Corporation 


The accused was convicted of an offence under S. 5 (1)(d) of the Madras 
Prevention of Adulteration Act of 1918 for offering for sale butter contain- 





* Cri. R. C. No. 405 of 1938. 8th November, 1938, 
(Cri. R. P. No, 386 of 1938). 
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ing more than twenty per cent. of water. It was shown that the butter was 
offered for sale in sealed tins in the state in which it was purchased from the 
Butter Company and the evidence of the Assistant Manager of the Butter 
Company was to the effect that the extra moisture must have got unavoida- 
bly admixed in the process of the manufacture of the butter. 


Held, that the conviction of the accused was illegal as proviso (ii) to S.5 
of the Madras Prevention of Adulteration Act provides that no offence under 
that section shall be deemed to have been committed in such cases. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure 1898, praying the High Court to revise the order of 
the 2nd Presidency Magistrate of the Court of the Presidency 
Magistrates, George Town, Madras, dated 9th May, 1938 and 
made in M. No. 1046 of 1937. 


V, Rajagopalachart and K. Sanjiva Kamath for Petitioner. 
- A, Suryanarayanayya for Respondent. 


C. V. Nagaraja Sastri for The Crown Prosecutor for 
the Crown. 


The Court made the following 


ORDER.-— The petitioner is the proprietor of an Oilman 
Stores inthe Moore Market and he has been convicted under 
S. 5,cl. (1) (d) of the Madras Prevention of Adulteration Act 
of 1918 for offering for sale butter containing more than 20 
per cent. of water. The butter was offered for sale in sealed 


‘tins in the state in which it was purchased by the petitioner 


from Lord’s Butter Company and the evidence of the Assistant 
Manager of the Lord’s Diary Farm shows that the extra mois- 
ture must have got unavoidably admixed in the process of the 
manufacture of the butter. Proviso (ii) to S. 5 provides that 
no offence under that section shall be deemed to have been 
committed in such cases and the conviction of the petitioner 
cannot be sustained. It is therefore set aside.and the fine if 
levied will be refunded. 


B. V. V. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row. 


Sundarammal .. Petittoner* (Petitioner) 
v. 
Palaniandi Mudali .. Respondent (Counter-Peti- 
itoner). 


Criminal Procedure Code (V of 1898), S. 488—Right to maintenance— 
Claim by wife—Reasonable apprehension of ill-treatment as ground. 

A wife is not bound to return to her husband and live with him if really 
she has reasonable apprehension of physical ill-treatment. And though the 
fact that the husband has married a second wife is nota just ground for the 
first wife’s refusal to live with him that is a factor to be taken into account 
in considering whether the offer by the husband to maintain her is really bona 
fide or not. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-Divisional Magistrate of Ranipet dated 
12th August, 1938, in M. C. No. 16 of 1938. 

K. Chandrasekharan for B. C. Seshachala Atyar for Peti- 
tioner. 

K. Venkataraghavachartar for The Public Prosecutor for 
the Crown. ' 

V. Rajagopalachariar for Respondent. 


The Court made the following 

ORDER.—This is a petition arising out of an application for 
maintenance by a wife against her husband. The marriage is 
admitted and the maintenance is sought not only for the peti! 
tioner herself but also for her child aged about two years. Thé 
unfortunate feature of this case is that while this child'was in 
the womb, the petitioner had an attack of small-pox which left 
her more or less a physical wreck and made her completely 
blind with the result that she is absolutely helpless and unable 
to earn anything by her own exertions, and indeed she requires 
assistance even for ordinary purposes. The learned Magistrate 
appears to have ignored altogether the clain1 of the child 
whose right to get maintenance is not and cannot be denied; 
because it is not pretended that the counter-petitioner ever gave 
anything for the maintenance of the child or that the child was 
living with him. So far as the child is concerned, it is obvious 
that the order of the Magistrate dismissing the petition entirely 
cannot be sustained. 


* Crl. R. C. No. 656 of 1938. 14th December, 1938. 
(Crl. R. P. No. 624 of 1938). 
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As regards the petitioner herself, she did give as-a reason 
for her .refusal to ‘acceplithe belated offer of the counter- 
petitioner to take her back that she was afraid of further ill- 
treatment. The learned Magistrate appears to have thought 
that this cannot be regarded asa valid ground for the refusal 
io accept the offer. He says, “To me this ground of her refusal 
appears as no valid ground.” This is obviously wrong because 


the ground would be certainly sufficient ground or as the section 


has it ‘just ground’ for the refusal. A wife is not bound to 
return to her husband and live with him if really she has reason- 
able apprehension of physical ill-treatment. The learned 
Magistrate's final decision appears to have been vitiated by this 
wrong view of the law on the subject of what constitutes a 
just ground for a wife’s refusal to live with her husband. No 
doubt in one place he says vaguely that he does not find any 
neglect on the part of the counter-petitioner, because the peti- 
tioner’s mother begged for her daughter’s welfare but that is 
not at all conclusive on the point. It may be that the actual 
begging was due either-to actual want or to the belief in the 
efficacy of begging as a cure for the blindness. But there can 
be no doubt in this case that there was a neglect by the counter- 
petitioner to maintain the petitioner for sometime past. ‘The 
counter-petitioner. has married a second wife; and though this 
is not-a just ground for the first wife’s refusal to live with him, 
that is a factor to be taken into account in considering. whether 
the offer is really bona fide or not. On the whole, it seems to 
ine as if the petitioner had established satisfactorily her claim 
to maintenance for herself and as regards the claim on behalf 
of the child, there is really no defence to it. 


wl /.:In ithe circumstances; therefore, the order of the Magis- 
trate dismissing the petition is set aside. lam of opinion that 
a: maintenance of Rs. 6 a month to the petitioner and Rs. 2 a 
inonth, for her child would be reasonable maintenance and there 
will bé,an order directing the counter-petitioner, the respondent 
inthis Court, to pay maintenance allowance at these rates to 
the, petitioner with effect from the date of the order of the 
Sub-Divisional Magistrate, that is, 12th August, 1938. ; 


iia PANG Nia Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——SIR ALFRED HENRY LIONEL LEACH; Chief 
Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR, 
Mahadevi alias Kunhi Thampuratti 
styled Manaviyathen, the present 
Valiya Thampuratti of Ambati 


Kovilakam .. Petitioner* (2nd Defen- 
dant) 
v. l 
P. P. Sankara Menon . .. Respondent (Plaintif). 


Provincial Small Cause Courts Act (IX of 1887), Art. 31 of Sch, II—Suit 
by agent for recovery of balance due from principal—If suit for accounts 
Jurisdiction of Small Cause Courts. 


_ The agent of a slanam sued his principal for a balance of Rs. 189-9-9 as 
due to him. His case was that after taking into account what he had collected 
by way of rent and what he had expended and the salary due to him the 
defendant was liable for the amount. Defendant objected to the jurisdiction 
of the Small Cause Court on the ground that it was a suit for an account 
within the meaning of Art. 31 of the second schedule of the Provincial Small 
Cause Courts Act, 1887. 

_Heid, it was not a suit for an account and the District Munsif had 
jurisdiction. 

Nature of suit for accounts explained. 


Konduru Runga Reddi v. Subbiah Selly and Kumbahala bbona 
(1904) LL.R. 28 Mad. 394; Varadarajulu Chettiar v. Pattra Narayanaswami 
Cheéttt, (1913) 24 ML J.6°3 and Ramachandra Madhavadoss Co. v. Moidun- 
kuih Birankutti & Bros, (1938) 2 M.L.J. 112, relied on. 


Abdul Rahiman Rowther v. Jamalluddin Sahib & Co. (1938) 2M.L.J. 76, 
disapproved. 


Petition under S. 25 of Act IK of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Calicut in S. C. S. No. 1666 of 1935. 


P. Govinda Menon for Petitioner. , 
D. A. Krishna Vartur for Respondent. h 
The judgment of the Court was delivered by ; 


The Chief Justice.—The question involved in this petition is 


whether the District Munsif of Calicut exercising small cause 
jurisdiction was right in entertaining the suit filed ‘by the 
respondent against the petitioner. The respondent was the agent 
of a stanam and it was his duty as such to collect the rents due 
to the stanam and to meet all proper expenses in connection with 
the estate. He was appointed as the agent on the 17th September; 








* C.R. P. No. 1292 of 1936. llth October, 1939, 
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1931. For reasons which have not been disclosed, and in any 
event would not he material, he was suspended from his duties 
on the 21st August, 1932. His suspension was followed by his 
dismissal on the 17th December, 1932. The respondent filed the 
suit out of which this petition arises to recover from the 
petitioner a sum of Rs. 189-9-9. His case was that after taking 
into account what he had collected by way of rent and what he 
had expended, and the salary due to him during his period of 
suspension together with the peon’s salary which he had himself 
met, the petitioner was liable in the sum mentioned. The 
petitioner objected to the jurisdiction of the Court on the 
ground that this was a suit for an account within the meaning 
of Art. 31 of the second schedule to the Provincial Small Cause 
Courts Act, 1887. Art. 31 excludes from small cause jurisdic- 
tion a suit for an account. The District Munsif held that this 
was not a suit for an account within the meaning of Art. 31 
and passed a decree for Rs. 106-5-0 with interest and costs. 


It is manifest that the District Munsif was right in holding 
that he had jurisdiction to try the suit. As was pointed out by 
a Bench of this Court in Konduru Runga Reddi v. Subbiah 
Setty and Kumbahala Subbammal, a suit for an accountis a 
special form of suit. It does not embrace every case in which 
accounts have to be looked into to ascertain the amount due to 
the plaintiff. A special process is required to take an account 
and Small Cause Courts have no means of dealing with such an 
action. I may add that suit for an account implies that the 
plaintiff is entitled under the substantive law to demand an 
account from the defendant. II he establishes the right the 
defendant is called upon to submit an account and if he fails to 
comply he does so at his own risk. If the account is submitted 
the plaintiff may file objections. When the preliminaries are 
completed the account is taken by the Court, usually through an 
officer appointed for the purpose. 


A similar decision to that in Konduru Runga Redd: v. 
Subbiah Setty and Kumbahala Subbamma! was given by 
another Bench of this Court in Varadarajulu Chettiar v. Patira 
Narayanaswami Chetit®, Konduru Runga Reddi v. Subbiah 
Setti and Kumbahala Subbammal, was followed by Abdur 
Rahman, J., in Ramachandra Madhavadoss Co. v. Moidunkutti 





1. (1904) LL.R. 28 Mad. 394, 2. (1913) 24 M.L.J. 693. 
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Birankuits & Brosi. A dissentient note was, however, sounded 
by Venkatasubba Rao, J., in Abdul Rahiman Rowther v. Jamal- 
luddin Sahib & Co.®. The learned Judge considered that the 
substance of the suit had to be looked into and if it involved 
the taking of an account it was a suit for an account within the 
meaning of Art. 31. The learned Judge referred to the decision 
in Konduru Runga Reddi vx. Subbiah Setty and Kambahala 
Subbammas, by which he was bound but he did not follow it, 
The opinion which Venkatasubba Rro, J., expressed is not only 
contrary to the authorities which were binding on him, but is 
clearly one which cannot be supported. 


In the present case the respondent was in effect suing for 
an indemnity against his principal. S.222 of the Indian Contract 
Act says that the employer of an agent is bound to indemnify 
him against the consequences of all lawful acts done by such 
agent in exercise of the authority conferred upon him. An 
employer can call upon his agent for an account, but an agent 
cannot call upon his employer for an account. 

The decision of the District Munsif thathe had jurisdiction 
to entertain the suit was right. ‘The petition therefore fails and 
must be dismissed with costs. i l 


K. S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice HORWILL. 
Pichakkari altas Pukkutty Janaki 


(dead) and others .. Peittionerst (Defendants) 
V. l 
Sivagnana Nachiar .. Respondent (Plaintiff). 


Madras Land Revenue Assessment Act (I of 1908)—Sutt for contribution 
for peishkush paid after the portion of estate has passed into other hands— 
Suitif lies in Civil Court—Provincial Small Cause Courts Act, Sch. IT, 
Art.41—If. bar io suil. 


Though the Act deprives the parties from recourse to Civil Courts with 
regard to the amount fixed for petshcush there is nothing in this Act or Rent 
Recovery Act which prevents a party coming to a Civil Court for contribu- 
tion for peishkush paid after a portion of the estate hag passed into other 
hands. Sch, II, Art. 41 of the Small Cause Courts Act is no bar to the suit 
either. j 
Oae AEEA AAAA AEEA AAA AAAA a A AAA 

1. (1938) 2 M.L.J. 112. ~ 2. (1938) 2 M.L.J. 76. 

: 3. (1904) LL.R. 28 Mad. 394. 
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Pichakkari `- Petition under S. 25 of Act IX of 1887, praying the High 
Giyamana Court to revise the decree of the Court of the Subordinate 
Nachiar. Judge of Tinnevelly in S. C. S. No. 224 of 1935. 


K: Rajal Aiyar and S, Rajagopalachari for Petitioners. 
.K. S. Ramachandra Atyar for Respondent. 


The Court delivered the following ) 

JupGMEenT.—The defendants obtained a portion of the 
estate registered in the name of the plaintiff; and the plaintiff 
and the defendants put in a joint application to the Collector 
(Ex. A) for an apportionment of the peishkush payable on the 
two portions of the estate. According to that agreement they 
prayed the Collector to fix the amount payable by the defen- 
dants at- Rs. 145. The Collector separately registered the 
portion of the estate belonging to the defendants, but at the 
time of -fling the suit he had not apportioned the assessment. 
In order to fix the assessment some inquiry is necessary, and 
although the plaintiff contended that the Collector had appor- 
tioned the assessment, the lower Court held that there was no 
evidence to that effect. The plaintiff brought this suit on 
Ex. A praying for contribution of peishkush from the defen- 
dants. He was obliged to bring this suit now because otherwise 
the suit for the suit faslis would have been barred by limitation. 

In revision it is argued .that under ihe Madras Land 
Revenue Assessment Act no suit lies in the Civil Court. The peti- 
tioners also contend that the suit is not of a small cause nature 
and, finally, that the lower Court did not fix the proper rate. 
S. 4 of the Madras Land Revenue Assessment Act makes it 
clear that, until the assessment has been apportioned, the 
Government look only to the old registered holder for the 
peishkush and after the apportionment Government look: partly 
to the old registered holder and partly to the new régistered 
holder for the shares of the peishkush apportioned to them. 
This Act deprives the parties from recourse to a Civil Court 
with regard to the amount fixed for peishkush; but there is 
nothing in this Act or in the Rent Recovery Act which prevents 
a party from coming to a Civil Court for contribution ‘for 
‘peishkush paid after a portion of the estate has passed | in to 
other. hands. - š ai 

Various sections of the Small Cause toil Act wat bias 
referred to, but the one that is now relied on in this petition as 
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barring a decision by a Small Cause Court is Art. 41, Art. 41 
prohibits suits for contribution by a sharer in joint property; 
but this is not a suit for contribution by a sharer in joint pro- 
perty. The properties of the parties are separate; but because 
apportionment has not been made, the owner of one separated 
portion of land was obliged to pay the whole of the peishkush. 
The suit was therefore properly filed in the Small Cause Court. 

With regard to the amount fixed, even though Ex. A was 
not an agreement, the Court rightly placed great reliance on a 
figure that had been agreed upon by the holders of the two 
parts of the estate; and I fnd no reason to think that the deci- 
sion of the lower Court on the facts is incorrect. 

Nothing that the Court has decided in this suit will, of 
course, preclude the Collector from fixing what he considers to 
be the proper amount of peishkush payable by the plaintiff and 
by the defendants respectively. Ifthe parties have any griev- 
ance with regard to the rates fixed by the Collector, their 
remedy is by way of an appeal to the Board of Revenue. 

This revision petition is dismissed with costs. 

A memorandum of cross-objections has been filed, contend- 
ing that there was material before the Court or, at any rate, 
there could have been material before the lower Court, sufficient 
to prove that the Collector had passed an order apportioning 
the peishkush. It is not necessary to consider this memo. of 
cross-objections and it is dismissed without costs. 


Petition and memo. of cross-objections dismissed, 
K.S. 


IN THE HIGH COURT OF JOUDICATURE AT MADRAS. 
PRESENT ;— MR. JUSTICE WADSWORTH. 





Dasari Ammanna .. Appellani* (Plaintiff) 
v. 
Mirtivada Raja Reddi and others .. Respondents (Defen- 
dants). 


Agency Tracts Interest and Land Transfers Act (I of 1917), S. 5—Scope 
—Member of hill tribe acquiring property in plains—Suit on mortgage exe- 
cuted by such person—Court having territorial j;urisdiction—Power to enter- 
tain suit—Personal remedy to be agitated sm Agency Courts. 

S.5 ofthe Agency Tracts Interest and Land Transfers Act of 1917 
indicates an intention that the personal liabilities of members of hill tribes 
resident within the Agency shall be decided only by the Agency Courts, but 
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there is no clear indication that the section is intended to abrogate the ordi- 
nary powers of a Civil Court to deal with suits relating to immovable pro- 
perty situated within its jurisdiction merely because one party is a member 
of a hill tribe. Where a suit on a mortgage was filed in the District Court of 
East Godavari and it appeared that the mortgaged properties were situate 
within the jurisdiction of that Court but objection was raised to the Court’s 
jurisdiction on the ground that the defendants were members of a hill tribe 
and that the Court’s jurisdiction was ousted by reason of S. 5 of the Agency 
Tracts Interest and Land Transfers Act, 1917. 


Held, that the Court of the District Judge of East Godavari was com- 
petent to entertain the suit so far as it wasa suit relating to immovable 
property, though the personal remedy against the mortgagors could be 
pursued only in the Courts of the Agency. 


Appeal against the order of the District Court of East 
Godavari at Rajahmundry dated 6th December, 1935 and made 
in O. S. No. 5 of 1934. 

P. Somasundaram for Appellant. 

P. V. Vallabhacharyulu and C. Rangaswami Atyangar. for 
Respondents. ` 

The Court delivered the following 

JUDGMENT.—This appeal arises out of a suit on a mort- 
gage of property situated within the East Godavari District. It 
is conceded that none of the property covered by the mortgage 
is situated within the Agency tracts. A preliminary objection 
was taken to the jurisdiction of the learned District Judge with 
reference to the terms of S. 5 of the Agency Tracts Interest and 
Land Transfers Act (I of 1917) which runs as follows: © 


“Notwithstanding the provisions of any law to the contrary, every suit 
against a member of ahill tribe instituted after the commencement of this 
Act shall be instituted in the Courts of the Agency tracts.” 

It is conceded that the defendants are ‘members of a 
notified hill tribe and ordinarily resident in the Agency, so that 
they come within the definition of “hill tribe” in the Act. 
Reading S. 5 in its literal sense it would therefore appear that 
Courts other than the Agency Courts have no jurisdiction to 
deal with any suit against them whatever is the subject-matter 
of the suit and wherever it be situate. I am constrained to hold 
that this interpretation of the Act cannot be correct interpreta- 
tion. In the first place, it results in the anomalous position that 
when a member of a hill tribe acquires land in the plains, no 
Court would have jurisdiction to entertain any suit relating to 
that land, for clearly the Agency Courts cannot by virtue of this 
Act be deemed to have acquired a local jurisdiction over pro- 
perties situate outside the limits of the local jurisdiction of 
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those Courts and inside the local jurisdiction of the ordinary 
Civil Courts. Ordinarily speaking, under S. 16, Civil Procedure 
Code, a suit relating to immovable property including a suit 
for foreclosure, sale or redemption of mortgaged property must 
be instituted in the Court within the local limits of whose 
jurisdiction the property is situate. The law relating to the 
Agency tracts has no application to suits relating to rights in 
property situated outside the Agency. If therefore the Civil 
Courts of the Godavari District have no jurisdiction to deal 
with suits relating to immovable property, including mortgaged 
property, within their local jurisdiction, belonging to a hill 
tribesman, then no Court can try those suits at all. That is an 
absurd position which cannot be deduced from a statute unless 
the statute is quite plainly capable of no other meaning. Now, 
this Act is described as an Act to regulate the rate of interest 
and the transfer of land in the Ganjam, Vizagapatam and 
Godavari Agency tracts which are quite clearly nothing more 
than the scheduled areas included within the districts of 
Ganjam, Vizagapatam and Godavari. S. 4 indicates an inten- 
tion in the Act to control the transfer of immovable property 
situated within the Agency tracts by a member of a hill tribe. 
There is no indication of any intention to control the transfer 
of immovable property situated outside the Agency tracts, but 
owned by a member of a hill tribe. S. 5 clearly indicates an 
intention that the personal liabilities of members of hill tribes 
resident within the Agency shall be decided only by the Agency 
Courts, but there is no clear indication that this section is 
intended to abrogate the ordinary powers of a Civil Court to 
deal with suits relating to immovable property situated within 
its jurisdiction merely because one party is a member of a hill 
tribe. Having regard to the fact that the interpretation of S. 5 
as taking away jurisdiction from the ordinary Civil Courts over 
immovable property with reference to which no jurisdiction 
exists in any other Court, would result in a denial of justice 
and the existence of a wrong without a remedy, I am of 
opinion that we must interpret S. 5 as intended to relate only to 
suits which are within the cognisance and jurisdiction of an 
Agency Court. Applying the section as so interpreted to the 
present case, it follows that the Court of the District Judge of 
East Godavari has jurisdiction to entertain the suit so far as it 
is a suit relating to immovable property, though the personal 
remedy against the mortgagors is one which may with refer- 
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ence to the terms of S. 5 be pursued in the Courts of the 
Agency. 

There is, however, moa objection, namely, that the 
defendants come within the exception to the definition of “hill 
tribe” in that they are landholders as defined in the Madras 
Estates Land Act. The learned District Judge has rejected this 
plea on the ground that Ex. 1, the instrument confirming their 
status as mittadars itself affords sufficient proof that the first 
defendant is not a landholder within the meaning of the Madras 
Estates Land Act. I have been through Ex. I and I am unable 
to find in that document the proof to which the learned District 
Judge refers. It is however desirable that evidence should be 
taken on this question. If as a result of that evidence the 
learned District Judge is of opinion that the first defendant is 
not a landholder, then the plaintiff must be referred to the 
Agency Court for his personal remedy against the first defen- 
dant and the District Judge will proceed only with the trial of 
the mortgage claim proper. If the finding regarding the position 
of the defendants as landholders is such as to exclude them 
from the provisions of the Act referred to, the learned District 
Judge candispose of the whole of the suit. 

The appellant will be entitled to his costs in this appeal 
including the costs of the Court-guardian. Costs in the lower 
Court to be provided for in the decree of that Court. - 

B.V.YV. 





Case remanded. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Nagpur.] 


PRESENT:—LORD THANKERTON, SIR GEORGE RANKIN 
AND Mr. M. R. JAYAKAR. 


The Commissioner of Income-tax, Central 


and United Provinces, Lucknow .. . Appellant* 
v, 
Messrs. Motiram Nandram .. Respondents. 


Indian Income-tax Act (XI of 1922), S. 10 (2) Gi#)~—Deductions—Firm 
of moneylenders and cotton dealers--Deposit pard to oil company to secure 
agency for sales of oil products—Depostt lost through insolvency of oil com- 
pany—W hether loss deductible in calculating profits of firws business as 
moneylenders and cotton dealers—Whether trading or capttal loss. 

By S, 10 (2) (iz) of the Indian Income-tax Act, 1922, in assessing the 
profits or gains of a business for purposes of tax, allowance may be made 





. "PC Appeal No. 32 of 1939, A a 14th November, 1939. +, 
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for “any expenditure (not being in the nature of capital expenditure) incur- 
red solely for the purpose of earning such profits or gains”. 

A firm of moneylenders and cotton and yarn dealers entered into an 
agreement with an oil company whereby they were to become agents for the 
sale ina certain territory of that company’s spirits and fuel oils. The 
agreement provided inter alia for the deposit by the firm with the oil 
company of Rs. 50,000 in consideration of their appointment as the company’s 
organising agents. The firm were to find suitable agents for the company 
and to retain to the extent of the Rs. 50,000 deposited by them, deposits made 
by. those agents. The firm were to guarantee all purchases by agents from 
the company in excess of the agents’ deposits, and to countersign all the 
agents’ orders for goods. The firm were to receive commissions at specific 
rates, and to pay from those commissions the commissions due to agents. 
The firm might canvass for orders for spirit and oil, but might only effect 
sales through the selling agents. The firm having paid the deposit of 
Rs. 50,000, the o11 company became insolvent at a time when the firm had 
only recovered Rs. 10,500 by way of deposits from agents. Ona claim 
by the frm to deduct that Joss of Rs. 39,500 in computing the profits of 
their business for the material year of assessment. 

Held, that as (1) the firm were, by their agreement with the oi] company, 
entering into a business different in character from that of moneylenders and 
dealers in cotton and the loss in question had been incurred in relation to 
that business with the oil company; and as (2) the deposit was, although in 
one sense a loan to the company, yet not a loan in the ordinary course of the 
firm's moneylending business but a sum paid for the purpose of securing bene- 
fitofan enduring nature, the losses in question could not be deducted in 
assessing the profits of the firm’s ordinary business. 

Decision of the High Court reversed. 

Appeal from a decision of the High Court, Nagpur, on a 


reference under S. 66 (2) of the Indian Income-tax Act, 1922. 


The respondents were three brothers carrying on business in 
the Central Provinces, their business before 1930 being that of 
dealers in cloth and yarn and of moneylenders. By a written 
agreement dated the 17th December, 1930, they agreed to become 
organising agents to a Bombay firm called the White Kerosene and 
Mineral Oil Co., dealers in motor spirit and fuel oils. The agree- 
ment provided as follows: The respondents deposited with the 
Kerosene Company in consideration of being appointed their 
agents in a defined territory, various sums totalling Rs. 50,000, and 
undertook to find suitable selling agents for the company to appoint. 
Those agants were to make deposits with the company, the deposits 
being received by the respondents and retained by them to the 
extent of the Rs. 50,000 which they had themselves deposited. The 
respondents were to guarantee payment by each agent to the com- 
pany of so much of the price of indented goods as was not covered 
by his deposit, and to countersign all indents for goods. Provision 
was made for payment to the respondents of commission out of 
which they’ were to pay commission to the selling agents. They 
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P.C. were permitted to canvass for orders for fuel oil but not to effect 
Commis- Sales, except through selling agents. The company were to pro- 
sionerof vide the respondents with certain staff and office accommodation. 

CRU, The respondents having duly deposited the Rs. 50,000 the company 
‘ Lucknow in 1931 became insolvent when the respondents had only recovered 
Motizam Rs. 10,500 in deposits from selling agents. The respondents 
Nandram. obtained a judgment against the company for the sum due to them, 
with interest, but recovered nothing under it. They were accord- 
r ingly left with a loss of Rs. 39,500 which they claimed to deduct 
from the profits. of their business for the year 1932-33. The 
income-tax officer having refused to allow the deduction on the 
ground that the bad debt was a capital loss, and the Assistant 
Commissioner having taken the same view, the appellant co nmis- 
sioner stated a case under S. 66 (2) of the Indian Income-tax 
Act for the permission of the Court expressing his own opinion in 
the Crown’s favour. The High Court allowed the deduction, and 

the Crown now appealed. 

J. Millard Tucker, K. C. and Hubert Hull for Appellant.—lIt 
is to be observed; first, that the respondents’ claim to deduct their 
loss of Rs. 39,500 from the profits of their business. The question 
therefore arises whether the sum is a loss incurred in their business. 
Their business is that of dealers in cloth and yarn and of money- 
lenders, and it is submitted that the agreement with the kerosene 
company under which the Rs. 50,000 was paid to them established . 
an arrangement which was not part of the respondents’ ordinary 
business at all, and that the loss of that sum is accordingly a capital 
loss, which they cannot claim to deduct, and not in the nature ofa 
trading loss. The Rs. 50,000 was in the nature of a capital invest- 

“ment. Itwas paid only for the purpose of their obtaining the 
appointment as organising agents to the kerosene company. They 
were in fact embarking on a new agency business, the loss which 
they have incurred is a loss in that business. They cannot claim 
to deduct it from the profits of quite a different business. 

The respondents did not appear and were not represented. 

Cur. adv. vult, 
14th November, 1939. Their Lordships’ judgment was 
delivered by : 
Sir George = SIR GEORGE RANKIN.— In this case the respondents have 
Rankin. not been represented before their Lordships. 
The appeal is brought by the Commissioner of Income-tax, 
Central and United Provinces, Lucknow, from a decision of 
the High Court at Nagpur given upon a reference made to that 
Court under S. 66 (2) of the Indian Income-tax’ Act, 1922. 
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The question of law is as to the admissibility of a deduction 
of Rs. 39,500 in computing the profitsof the assessees’ business. 
The year of assessment in respect of which the question arises 
is the year 1933-4, and as it is not contested that the 
sum in question was expended or lost in the “previous year,” 
1932-3, the deduction, if permissible, is claimed for the proper 
year. 


By the terms of S. 10 of the Act the profits or gains of a 
business are to be computed after making certain allowances, 
one of which is provided for by the terms of clause (ix) of 
sub-S. 2 as follows :— l 

(ix) any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits or gains. 

The assessees are a Hindu undivided family consisting of 
three brothers who carry on business under the style of Moti- 
ram Nandram at Hinganghat in the district of Wardha in the 
Central Provinces with a branch at Balaghat. Until 1930 
their business or businesses consisted in dealing in cloth and in 
yarn and as moneylenders. But by an agreement in writing 
dated 17th December, 1930, they agreed to become organising 
agents to a Bombay firm which under the name of the White 
Kerosene and Mineral Oil Company imported and dealt in 
kerosene motor spirit and fuel oils. The terms of this agree- 
ment are of importance for the decision of this appeal but it 
will be sufficient to state their effect so far as is necessary to 
exhibit the course of dealing to which it looked forward. 


The agreement refers to the Bombay firm as “the com- 
pany” and to the assessees as “the organising agents.” It 
recites that the assessees were carrying on business as cloth 
merchants; that they had requested the company to appoint 
them organising agents in a defined territory known as Eastern 
Central Provinces; and that they had offered to deposit with 
the company Rs. 50,000. The company by the agreement 
appointed the assessees to be organising agents for five years 
in respect of the territory specified. CI. 4 recited that in consi- 
deration of such appointment the assessees had on 8th and 
12th December, 1930, deposited Rs. 3,000 and Rs. 22,000—in 
all Rs. 25,000. It provided that on or before 17th January, 
1931, they should deposit a further Rs. 25,000, and continued: 
«The said sum of Rs. 50,000 shall remain at the disposal of the 
company forthe purposes of the company’s business and shall 
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carry interest at the rate of 7 per cent. per annum until the 
deposit is returned by the company to the organising agents out 
of the selling agents’ deposits as hereinafter provided.” 


The assessees undertook the duty of finding suitable selling 
agents for the company’s goods in the territory in question. 
These agents were tobe recommended by the assessees but 
were to be appointed by the company, and were to enter into 
agreements with the company under which they should make 
deposits with the company which the latter could use for the 
purposes of its business. The deposits were to be received on 
behalf of the company by the assessees, who were authorised to 
retain and appropriate them to the extent of Rs. 50,000 towards 
the return of their own deposit witb the company. In respect 
of all contracts made by the company with the selling agents, 
the assessees guaranteed to the company the due payment of the 
price of such part of the indented goods as was not covered by 
the security deposits of the selling agents. If the assessees could 
not find selling agents who were willing to make deposits 
they were to recommend persons for appointment by the com- 
pany as selling agents on a salary to be paid by the company. 
But the assessees were to be responsible to the company for the 
fulfilment of all obligations to the company of all selling agents 
and were to countersign all indents by selling agents for goods, 


The assessees’ commission was to be at the following 
rates :—a guarantee commission of 1 per cent. on all goods sold 
in the territory through selling agents; and a commission of 
four annas on every eight Imperial gallons of kerosene, and of 
two annas six pies on every gallon of motor spirit. Out of this 
commission the assessees were to pay commission to the selling 
agents. 


The assessees were also to get a certain commission on 
fuel oil sold in the territory by the company; and were to be 
at liberty to canvass for orders for fuel oil, but not to effect 
sales, save through selling agents, without special permission of 
the company. Appropriate terms of commission were specified 
for such business. The commission account was to be made 
out every three months and the assessees were to be paid their 
commission within a fortnight of the adjustment of the account. 
The company was to provide the assessees with certain staff 
and office accommodation and to make certain allowances for 
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the remuneration of a representative of the assessees at 
Hinganghat. 

The assessees duly completed the deposit of Rs. 50,000 as 
provided for by clause 4 of the agreement, but the scheme was 
short-lived as the company in 1931 became insolvent before the 
assessees had recovered more than Rs. 10,500 from deposits 
made by selling agents. The sum of Rs. 39,500 was outstanding 
and repayable by the company, but though the assessees on 14th 
October, 1931, and 23rd November, 1931, recovered judgment 
for that sum together with certain interest (amounting in all 
to Rs. 42,272) in the High Court at Bombay nothing was in 
fact realised in satisfaction thereof. 

The assessees claim to deduct the sum of Rs. 39,500 from 
the profits of their business or businesses in the year of account 
(1932-3), and this if permitted would convert their “total in- 
come” finally assessed by the Assistant Commissioner at 
Rs. 19,189 into a loss of over Rs. 20,000. The Income-tax 
officer refused to allow the deduction on the ground that the 
bad debt was a capital loss. The Assistant Commissioner 
took the same view, holding that “the deposit was neither a 
loan nor an advance towards the cost of goods nor did it 
represent money laid out for business, but that it was merely a 
security deposit, the object of which was to finance the com- 
pany and to secure and acquire a new business or a new source 
of income.’ The Commissioner agreed in this opinion and 
stated the facts of the case for the opinion of the Court, 
framing the question of law as follows :— 

Having regard to the terms of the agreement (Exhibit A) and the other 
circumstances of the case, was the Assistant Commissioner justified in hold- 
ing that the item of Rs. 39,500 was nota trading loss but a loss of capital? 

The reference was first heard by two learned judges of the 
Court of the Judicial Commissioner, Central Provinces, who 
gave judgmenton 30th September, 1935, Subhedar, A.J.C., being 
in favour of the assessees and Pollock, A.J.C., being against 
them. On 6th November, 1936, after the High Court of 
Judicature at Nagpur had been established, Gruer, J., as third 
judge agreed with Subhedar, A.J.C. The judgment appealed 
from is thus a judgment answering the question referred in the 
negative by a majority of two judges to one. 

The view taken by Subhedar, A.J.C., was that the deposit 
was made by the assessees in the course of their moneylending 
business, and Gruer, J., also concluded “that the transaction 
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should be looked upon as a variation or extension of the asses- 
sees’ moneylending business.” Pollock, A.J.C., on the other 
hand considered that “the deposit was money invested in acquir- 
ing a new business and that it was not a loan made in the 
course of the assessees’ money lending business, nor money laid 
out in the ordinary course of an existing business.” 


Their Lordships are of opinion that the character of the 
expenditure which the assessees now seek to bring within 
clause (ix) of section 10 (2) must be determined with refer- 
ence to the business of organising agents in which the assessees 
engaged upon the terms of the agreement of 17th December, 
1930. This business was of adifferent nature from that of money- 
lender, and the principle that money is the stock in trade or 
circulating capital of a moneylender cannot of itself determine 
the question which arises in this case. Subhedar, A.J.C., con- 
sidered that ‘the assessees had nothing to do with the oil 
business in which the company and the selling agents were 
alone interested” and Gruer, J., makes a similar observation: 
“Paragraph 13 provides that the organising agents are not to 
effect any sales of the company’s goods themselves. Their duties 
were to organise the network of selling agents to be 
guaranteed by them but appointed by the company. Thus they 
were not actually carrying on the company’s business itself.” 
But apart from the fact that the assessees under the agreement 
were to be at liberty to. canvass for orders and, with special 
permission, to effect sales, the question is not whether the 
assessees were engaging in the business of merchants in oil. 
They were entering upon the business of organising agents for 
a firm of importers—a business different in character from 
that of moneylender. They had undertaken to find suitable 
persons to be appointed as selling agents, and to guarantee the 
fulfilment of all obligations incurred towards the company by 
such selling agents, some of whom might be working on a 
salary basis without having given security. The nature of the 
deposit of Rs. 50,000 must be considered in relation to this 
business. 

Both of the learned judges who found in favour of the 
assessees appear to have considered that the course of business 
indicated in the agreement of 17th December, 1930,: bore 
analogy to the case of a proprietor of an estate borrowing 
money and appointing the lender to be manager of the estate. 


I] THE MADRAS LAW JOURNAL REPORTS. 187 


But this, in their Lordships’ judgment, is to rewrite the 
agreement. The assessees might have recouped themselves out 
of deposits made by selling agents at any time, but though the 
interest at 7 per cent. would have ceased to be payable the agency 
would still have gone on till the end of five years, and the 
assessees’ work and commission as well as their liabilities under 
their guarantee might meanwhile have been heavy. It is 
impossible to regard the provision for a deposit as unconnected 
with the fact that the assessees were guaranteeing the selling 
agents’ obligations. The deposits of the selling agents and of 
the organising agents were alike deposits by way of security 
according to the scheme of the agreement, though its language 
—save for the use of the word ‘“deposit”—is not express 
upon the point in the case of the organising agents. 


When the deposit is considered in relation to the 
Organising agency, the special terms of the agreement 
of 17th December, 1930, are important since various 
suggestions have been made as to the true character of the 
deposit. One suggestion is that the deposit should be looked 
upon as the purchase price of goods paid to the company in 
advance and thus a mere trading expense; but this cannot be 
accepted. It would be a highly inaccurate statement of the 
effect of the agreement. The Rs. 50,000 was doubtless laid out 
with a view to earning profits in the business of organising 
agents in addition to the interest of 7 per cent., but it was not so 
laid out with reference to any particular transaction carried out 
in the course of such business. It was in one aspect a loan made 
to the company, but it was not a loan made in the course of 
carrying on the business of organising agents or in the course 
of the business of a moneylender. lt was not a recurring 
expenditure. On the other hand, it was contemplated that in 
whole or in part the deposit should be returned to the assessees 
by the receipt of deposits from selling agents; so that if the 
Rs. 50,000 does fall to be regarded as invested in a business of 
organising agents, it was invested with a prospect that it might 
be a temporary investment and not a permanent one—in other 
words that the capital might later be withdrawn from the 
business. The question in such a case as the present must be 
‘what is the objectof theexpenditure?’’ and it must be answered 
from the standpoint of the assessees at the time they made it— 
that is, when they were embarking upon .the business of 
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organising agents for the company. The deposit was clearly 
exacted by the company as a condition of the assessees being 
given an agency which they hoped to manage profitably. Their 
Lordships think that the purpose of being permitted to engage 
in such a business must be considered to be a purpose of secur- 
ing an enduring benefit of a capital nature, and that the deposit 
cannot, upon a true view of the terms of the agreement and the 
circumstances of the case, be regarded as an expenditure made 
in the course of carrying on an existing agency, or any other 
business. They think that the view taken by the Income-tax 
authorities is correct, that this appeal should be allowed and 
that the question referred to the Court by the letter of reference 
dated Ist March, 1935, should be answered in the affirmative. 
They will humbly advise His Majesty accordingly. The asses- 
sees must pay the costs of the reference in the Judicial 
Commissioners’ Court and High Court: also the costs of this 
appeal. 
Solicitors for Appellant: The Solicitor, India Office. 


R- G:C. 
K. S. a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT ITADRAS, 
PRESENT — MR. JUSTICE VENKATARAMANA Rao AND MR. 
JUSTICE NEWSAM, 


Vasantharao Ammannamma .. Appellani* (Plaintif) 
v. 
Vijiapurapu Venkata Kodanda Rao 
Panthulu and others .. Respondents (Defendants). 


Wsll—Constructton— Hindu testator—Bequesit of estate to grandsons 
through daughter — Conferment of life-estate on daughter—Gift over to 
grandsons—tInientions of testalor—Mode of ascertaining. 


A Hindu testator who was a retired Subordinate Judge provided by his 
will as follows: “Out of the aforestated ancestral lands, the one-ninth share 
to which I am entitled shall be enjoyed after my death by my wife till her 
death, and after her death it shall pass to S son of my second elder brother 
deceased, My self-acquired properties shall on my death be enjoyed by my 
wife till her death and after her death, they shall pass to my daughter. 
Thereafter they shall pass to my grandsons through my daughter. As stated 
hereunder the debts due by me to outsiders should be discharged hereafter 
from the annual income derived from the said properties mentioned above. 
After discharging all the said debts the person who shall be enjoying the 
properties aforestated shall pay to my four grand-daughters each a sum of 
Rs. 25 per annum towards pasupukunkuma.” 





* Appeal No. 120 of 1936. ist May, 1939. 
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Held, that as regards his self-acquired property the ultimate determina- 
tion of the estate intended by the testator was to the grandsons, and the 
estate which the testator intended the daughter to take was an estate which 
she would take under the law of inheritance, that isa limited estate analog- 
ous to a widow's estate. 


In construing the will of a Hindu it is not improper to take into 
consideration what are knownto be the ordinary notions and wishes of a 
Hindu in respect of devolution of property. Thus a Hindu would ordinarily 
prefer, in the absence of a male issue, that his estate should go to his 
daughter’s son in preference to his daughter’s daughter both on account of 
natural love and affection and also on religious grounds. 

Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam dated 31st October, 1935, in O. S. 
No. 86 of 1934, 

P. Somasundaram for Appellant. 


Y. Suryanarayana for Respondents. 


The judgment of the Court was delivered by 


Venkataramana Rao, J.—The question for determination 
in this appeal is, what is the nature of the interest taken by the 
plaintiff and by her sons under the will of her father Maddirala 
Buchi Sundara Rao Pantulu Garu dated 26th July, 1899. It is 
the case of the plaintiff that she took an absolute estate in the 
properties bequeathed to her. It is the case of the first defen- 
dant that she took only a life interest and there was a vested 
remainder in favour of her sons defendants 2 and 3 and her 
-deceased son Bayanna Pantulu whose sons are defendants 4 to 6. 
The seventh defendant is the son of the third defendant. The 
suit itself was filed for a declaration that the plaintiff got an 
absolute estate in the said properties and that the attachment 
effected by the first defendant of the interest of defendants 2 to 7 
in the property in execution of a decree obtained by him in 
O.S. No. 36 of 1930 on the file of the Subordinate Judge’s Court 
of Vizagapatam is invalid. The learned Subordinate Judge on a 
construction of the will held that the plaintiff did not take an 
absolute estate and dismissed the suit. It is this decision which 
is challenged in appeal by the plaintiff. 


The main provisions of the will so far as they are material 
for the decision of this appeal run thus :— 


“Out of the aforestated ancestral lands in Dimile and other villages, the 
one-ninth share of lands to which I am entitled, shall be enjoyed after my 
death by my wife till her death, and after her death it shall pass to Sundara 
Rao Pantulu Garu, son of my second elder brother Maddirala Kamaji Rao 
Pantulu Garu, deceased. 
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“My self-acquired properties ...... . the silver and gold and other mova- 
bles belonging to me—all the properties aforesaid shall, on my death, be 
enjoyed by my wife till her death and after her death, they shall pass to my 
daughter. Thereafter, they shall pass to my grandsons through my 
daughter. 


' “Ae stated hereunder, the debts due by me to outsiders, should be dis- 
charged hereafter from the annual income derived from the said properties 
mentioned above. After discharging all the said debts, the person who shall 
be enjoying the said properties as aforestated shall pay to my four grand- 
daughters each a sum of Rs. 25 per annum towards pasupukunkuma.” 


The contention of Mr. Somasundaram on behalf of the 
plaintiff is that the words of disposition in her favour, namely, 
“after her (wife’s) death, they shall pass to my daughter” confer 
an absolute estate. It is now settled law that there is no 
presumption that a gift to a female means a limited gift or 
carries with it the effect of creating an estate exactly similar to 
a widow’s estate under the law of inheritance. (Vide the 
dictum of Mitter, J., approved by the Privy Council in Suraj- 
mani v. Rabi Nath Ojhal.) This presumption was given effect 
to in Ramachandra Rao v. Ramachandra Rao?, where a gift by 
a husband to his wife simpliciter was held to confer an absolute 
estate. The words used in the will in that case were “my 
senior wife and junior wife shall each take a half.” Seshagiri 
Aiyar, J., remarked in the course of the judgment thus: 

“Unless there is an express or implified qualification to the contrary, the 


donor must be deemed to have conveyed all that he was possessed of in the 
property granted.” 


This decision, so far as I am aware, has been followed 
without question by our High Court. If the words used by the 
testator had stood by themselves, there is a good deal of force 
in the contention of Mr. Somasundaram. But they do not 
stand by themselves; closely following them occur the following 
words :— 

“Thereafter (whether he used that expression to mean after the 
daughter's death or after the estate is taken by the daughter-——whichever it 
15, is immaterial) through my daughter they shall pass to my grandsons.” 

Again, there are other provisions in the will which have 
also to be considered. Even in cases where the words used by the 
testator confer an absolute ownership, the circumstances or the 
context may be sufficient to show that such an absolute owner- 
ship was not intended. The question in all these cases therefore 





1, (1907) 18 M.LJ.7:LR.157.A.17:1.L.R. 30 All. 84 (PC). 
: 2. (1918) 36 M.L.J. 306: I.L,R. 42 Mad. 283. 
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depends upon the intention of the testator which has to be 
gathered from the words used by him and the will read as a 
whole in the light of the surrounding circumstances at or about 
the date of the will. 

In the light of the principles referred to above, let us see 
what the intention of the testator was in this case. He was a 
retired Subordinate Judge on the date of the will. There was 
ancestral property in which he had a share the division of which 
was not effected by metes and bounds and wherein not only his 
brothers but the descendants of his paternal uncles were also 
interested. The testator was himself a son of one of three 
brothers and his father had two sons besides the testator. On 
the date of the will the paternal uncles were dead, the two bro- 
thers of the testator were also dead and there was only a 
daughter by one of his brothers and a son by another brother by 
name Sundara Rao Panthulu. He himself had a wife and a 
daughter living and there were sons and daughters by the 
daughter. His object, as explained by him in the preamble to 
the will, was to make known how and by whom the property he 
Was possessed of was to be enjoyed after his death without 
disputes in the family in future. So far as the ancestral 
property is concerned, he gave a life interest to his wife and 
after her death, he bequeathed it to the son of his brother the 
said Sundara Rao. Therefore, so far as that property is con- 
cerned, it was his intention to retain it in the family of his 
brothers. It is consistent with the ordinary notion of a Hindu 
that the ancestral property of the family should be retained in 
his family. 

Coming to the self-acquired property, he directs that his 
wife should enjoy it during her lifetime. It is immaterial whe- 
ther it is considered as a widow's estate or a life estate because 
the wife is dead. He then makes a provision in favour of his 
daughter to which I have already referred. The question in this 
case is, what estate did he intend his daughter to take? Ona 
careful consideration of all the clauses in the will, we have come 
to the conclusion that the estate which the testator intended her 
daughter to take was an estate which she would take under the 
law of inheritance, that is, a limited estate analogous to that of 
a widow’s estate. It is only then that the intention of the 
testator would best be effectuated and that every word in the 
will could be given effect to as it ought to be given effect to as 
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far as possible. The testator had not stopped with the disposi- 
tion in favour of his daughter but he directs that thereafter 
(which we think is after the lifetime of the daughter) the estate 
shall pass to his grandsons. It is clear that theultimate destina- 
tion of the estate intended by the testator was to the grandsons. 


A good deal of argument .was advanced on both sides on 
the word “dwara” or “through” in the disposition in favour of 
the grandsons. The contention of Mr. Somasundaram is that 
the testator gave an absolute estate to the daughter at the same 
time expressing a desire that she should leave it to the grand- 
sons. Itis no doubt difficult to understand what exactly the 
testator meant by the word ‘through’ but we are not able to 
accept the contention of Mr. Somasundaram that the words by 
which he intended that the property should go to the grandsons 
are mere words of recommendation to the daughter. On the 
other hand, the intention is pretty plain that the estate must go 
to the grandsons. It is immaterial whether the testator intended 
that the property should pass to them in the ordinary course of 
devolution after the death of the daughter or whether he intend- 
ed the daughter to convey the said property to them. If the 
testator had really conferred an absolute estate on the daughter 
and the words used in favour of the grandsons wereonly words 
of recommendation leaving the option to the widow to convey 
the estate to his grandsons or not, the intention of the testator 
would be frustrated because the words used are “shall pass”. 
On the other hand, if the estate given tothe daughter were to be 
construed as a life estate or a daughter’s estate, the intention 
would be effectuated and the words used in favour of the 
grandsons could be given effect to. There is another indication 
to show that he did not mean to give the daughter an absolute 
estate. The testator washimself a lawyer and a Judge and knew 
or may be presumed to have known that under the Hindu Law 
an estate owned by a daughter absolutely would go to her 
daughters in preference to hersons. Therefore if the daughter 
took an absolute estate, he must have known that her daughters 
would get it unless a limitation was placed upon the estate which 
was going to be conferred upon the daughter. Therefore fully 
alive to the law he directed that the estate should pass to the 
grandsons and made a provision in favour of the grand- 
daughters thus: j d 


“After dischatging all the said débts, the person whto' shall be enjoying 
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the said properties as aforestated shall pay to my four grand-daughters each 
a sum of Rs. 25 per annum towards pasupukunkuma.” 


He would not have cut off his grand-daughters with this 
annuity unless he intended that they should not get the estate 
and the obligation to pay the annuity was imposed upon the 
persons who take his property and they are mentioned in the 
previous paragraph of the will, namely, the widow, the daughter 
and the grandsons. It is common knowledge that a Hindu 
would ordinarily prefer, in the absence of a male issue, that his 
estate should go to his daughter’s son in preference to his 
daughter’s daughter, both on account of natural love and 
affection and also on religious grounds which every pious 
Brahmin might be expected to havein view. The testator knew 
that the religious efficacy conferred by a daughter’s sonin regard 
to funeral ceremonies and oblations is equal to a son. There- 
fore it is quite natural to expect that a testator like Buchi 
Sundara Rao would desire that the estate would ultimately go 
to his grandsons in preference to his grand-daughters. As 
observed by their Lordships of the Privy Council in Mahomed 
Shumsool v. Shewukrami, in construing the will of a Hindu, it 
is not improper to take into consideration what are known to be 
the ordinary notions and wishes of a Hindu in respect of 
devolution of property. There is again another indication 
that the daughter was not intended to take the property abso- 
lutely. In making a provision for the discharge of debts he 
enjoins that they should be discharged out of the annual income 
and he does not empower the widow or the daughter to alienate 
the corpus. No doubt such a power of alienation is not necessary 
and it can well be understood to have comprised in a pure gift 
to a widow ora daughter simpliciter. But in the context the 
absence of express words as to power of alienation would seem 
to connote that the estate intended to be conferred upon the 
daughter was not absolute. 


The question therefore arises, did he intend to confer only 
a life estate or a daughter’s estate? It seems to us that he 
meant to give a daughter’s estate rather than a life estate. He 
omits the words “during her life” with reference to the disposi- 
tion in favour of the daughter. The words “pass to my 
daughter” would rather indicate that in the ordinary course of 
devolution the estate should pass to her, that is, the daughter 
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and then to the grandsons. The words used in favour of the 
grandsons seem to indicate that the estate conferred on the 
daughter was not a life estate because there is no direct 
gift in favour of the grandsons, but on the other hand, 
what he says is that through his daughter the estate shall 
pass to his grandsons. Either he must have intended that the 
daughters should convey the property either by will or 
inter vivos to the grandsons or she having taken the estate, 
through her it should pass to the grandsons in the ordinary 
course of devolution. If it was the daughter’s estate that 
was intended to be conferred, there can be no question that 
the estate taken by the grandsons is not a vested interest. No 
doubt there have been expressions of view that it is possible to 
have a vested remainder after a limited estate of a Hindu widow 
or adaughter. (Vide Ratna Chetti v, Narayanaswami C hettiar1.) 
But it seems to us that it is not possible to have a vested 
remainder after conferring a limited estate analogous to that of 
a woman's estate under the Hindu Law. The holder of such 
an estate whether she be a widow ora daughter would fully 
represent the inheritance. There is nothing to vest in anybody 
else. The observations of the Privy Council in Mussamma; 
Bhagbuiti Dabee v. Chowdry Bholanath Thakoor®? seem to be 
almost decisive of the matter. The question pointedly arose in 
that case whether an estate taken by a wife under the will of her 
husband was a life estate or a Hindu widow’s estate under the 
law and the gift over in favour of the adopted son was a vested 
or a contingent remainder. Their Lordships pointed out that 
if it was a life estate, the adopted son would take a vested re- 
mainder; if it was an estate of a Hindu widow, the estate taken 
by the adopted son would be a contingent remainder. In that 
case their Lordships held that the estate taken by the widow 
was a life estate and that taken by the adopted son was a vested 
remainder. If it is assumed in this case that there is a direct 
gift in favour of the grandsons, the estate taken by them would 
be a contingent remainder. But there is no direct gift in their 
favour and whether the estate taken by the daughter was viewed 
as a mere daughter’s estate and the words used in favour of the 
grandsons were intended to connote a power vested in the 
daughter to convey the property or the words meant that the 





| 1, (1914) 26 M.L.J. 616. 
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property should be taken by the grandsons in the ordinary 
course of devolution isimmaterial. But it was not the intention 
of the testator that the daughter should take an absolute estate 
but only the limited estate of a daughter. 


In the view which we have taken that the daughter took a 
daughter’s estate, there can be no vested remainder which is 
liable to be attached by the first defendant. But in so far as 
the plaintiff sued for a declaration that she has got an absolute 
estate in the suit properties, her suit fails and has to be dis- 
missed. We direct each party to bear his own costs both here 
and in the Court below. 


B.V.V. ———_ Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MR, 
Justice KUNHI RAMAN. 
Varada Bhaktavatsaludu and 
another .. Appellants* (Plaintiffs) 
V. 
Damojipurapu Venkatanara- 
simba Rao (dead) and others .. Respondents (Defendants 
1 to 4 and L. Rs. of 1st 
Defendani). 
Limitation Act (IX of 1908), S. 7—H indu Law—Eldest brother mianager 


of joint family— Capacity to give discharge—Effect on minor brothers’ right 
to sue—Presumption as lo capacity to give discharge. 

When there is an eldest member of a family the presumption is that 
under the Hindu Law he is the manager of the family. If he is the manager, 
under S. 7 of the Limitation Act, discharge can be given without the concur- 
rence of the other members of the family so far as the Madras Presidency is 
concerned. 

Case-law referred to. 

If anybody wants to displace the ordinary presumption that the eldest 
member acted-as the manager and he was not ina position to givea valid 
discharge it is incumbent on that person to prove the facts rebutting the said 
presumption. \ 

Ganga Dayal v. Mani Ram, (1908) L.L.R. 31 All. 156, not approved. 

Appeal against the decree of the Court of the Subordinate 
Judge of Ellore dated 10th February, 1936, in O. S. No. 6 of 
1933. 


Puls Rajamannar and K. Guba: Rao of Appellants 
PS amasundaram for Peponi: 





* Appeal No. 301 of 1936. ` >. -` 2 2nd October, 1939, 
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The judgment of the Court was delivered by 


Venkataramana Rao, J.—This is an appeal from the judg- 
ment and decree of the learned Subordinate Judge of Ellore 
dismissing the plaintiff’s suit on the ground that it was barred 
by limitation. The relevant facts may be shortly stated. The 
plaintiffs and the fourth defendant are the sons of one Varada 
Venkataramanayya. During his lifetime Varada Venkata- 
ramanayya as manager of his family entered into a partnership 
with defendants 1 to 3 for the carrying on of a mill business 
known as Gopalakrishna Rice Mill. He died on the 12th 
November, 1927, without adjusting his accounts with the 
partnership. This suit has been laid by the plaintiffs who were 
admittedly minors on the 29th October, 1931, for a declaration 
that the partnership which their father carried on with defen- 
dants 1 to 3 must be deemed to have been dissolved on the 12th 
November, 1927, and for taking an account of the partnership 
and for payment of such sums as may be found due and payable 
appertaining to their father’s share. The main defence was one 
oflimitation. The suit admittedly was instituted more than three 
years from the date of the death of Venkataramanayya. In the 
absence of an agreement to the contrary, the partnership must 
be deemed to have been dissolved on the date of the death of 
Venkataramanayya and under Art. 109 the suit must be laid 
within three years from that date. But what the plaintiffs 
contend is that the plaintiffs were minors on the date of the 
death of their father and even on the date of suit were 
admittedly minors and therefore under S. 6 of the Limitation 
Act their suit must be deemed to be within time. But the 
defendants contend in answer that the fourth defendant was the 
eldest brother of the family and he attained his majority in 
July, 1927, that is, before the death of their father and he was 
therefore in a position to discharge all the claims made in the 
suit and the suit must be held to be barred under S. 7 of the 
Limitation Act. Therefore two main questions have to be 
decided, namely, (1) whether the fourth defendant attained 
majority in 1927 or in 1929 as contended by the plaintiffs- 
appellants in this case and (2) even assuming that the fourth 
defendant attained majority in 1927, was he in a position to 
give a discharge of the plaintiffs’ claim. On both the points 
the learned Subordinate Judge’s decision was in favour of the 
defendants. Mr. Subba Rao on behalf of the plaintiffs-appel- 
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lants contends that the learned Judge was wrong in finding that 
the fourth defendant attained majority in 1927. He says that 
the burden of proving that the fourth defendant attained 
majority in 1927 was on the defendants and they have not 
satisfactorily discharged the burden of proof which lay on them. 
He points out that the only material documents in the case are 
Exhibits III and III-A wherein the fourth defendant’s age was 
described as 16 in 1925 and therefore he could not have attained 
majority in 1 27. What he says is that in India it must be 
presumed that the people generally give the running year as 
their age and not the completed year. For this position he 
relies upon the ruling in Kunht Kannan v. Devaki!. It may be 
so, but the evidence does not rest on Exhibits {II and III-A. 
P.W. 3, the uncle of the plaintiffs, andthe fourth defendant was 
examined on behalf of the plaintiffs and he states that his first 
son was born in the month of Jeshta in the year Sadharana 
which is between 8th June, 1910 and 6th July, 1910, and that 
the fourth defendant was one year or a year and a half older 
than his first son. This evidence was accepted by the learned 
Judge in the Court below and on this evidence coupled with the 
statements contained in Exhibits III and III-A and the deposi- 
tion of the fourth defendant himself he has come to the conclu- 
sion that the fourth defendant must have attained majority at 
the beginning of 1927. P. W. 3 is certainly a near relation of 
the plaintiffs. Mr. Subba Rao contends that the age given by 
him was mere guess work but we cannot brush aside his 
evidence on that ground. Weare therefore not in a position 
to disturb the finding of the learned Judge. 


The next question is whether the fourth defendant was ina 
position to give discharge within the meaning of S. 7 of the 
Limitation Act. Mr. Subba Rao says that if the fourth defen- 
dant really acted as manager of the family he was not prepared 
to dispute the capacity of the fourth defendant to give a valid 
discharge of the plaintiffs’ claim but what he contends is that it 
is not enough to show that the fourth defendant has attained 
majority in 1927 but it must also be shown that as a fact he was 
acting as manager and the evidence in this case does not estab- 
lish that fact. lt seems to us that when there is an eldest 
member of a family, the presumption is that under the Hindu 
Law he is the manager of the family. If he is the manager, 
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under S. 7 of the Limitation Act discharge can be given without 
the concurrence of the other members of the family so far as 
the Madras Presidency is concerned, and at any rate that is the 
ratio decidendi of Doratsami Serumadan v. Nondisams Saluvani. 
What Mr. Subba Rao says is that in that case the learned 
Judges assumed that the plaintiff had the capacity but they did 
not purport to decide whether the plaintiff acted as the manager 
and that under the Privy Council ruling in Jawahir Singh v. 
Udai Parkash? which confirms Ganga Dayal v. Mani Rams, it 
must be shown as a fact that the fourth defendant acted as 


manager. So far as Ganga Dayal v. Mani Ra’ is concerned 


our view is that in that case even though the elder brother was 
the manager, he would not be in a position to give a, valid 
discharge of the claim because under the law prevailing in 
Allahabad no member of an undivided family even if he is a 


` manager can alienate his undivided share without the concur- 
rence of the other members. No doubt the case was not rested 
on that ground, But it seems to us that that case can be distin- 


guished and the Privy Council in Jawahir Singh v. Udai 
Parkash? merely accepted the decision of the learned Judges of 
the High Court who purported to follow Ganga Dayal v. Mam 
Rams and dissented from Doraisamt Serumadan v. Nondisami 
Saluvani. We cannot take the said Privy Council decision as 
authority for the position laid down in Ganga Dayal v. Mant 
Rams that it must be shown in every case that he has acted as 
the manager. If anybody wants to displace the ordinary pre- 
sumption that the eldest member acted as the manager and he 
was not in a position to give a valid discharge it is incumbent 
on that person to prove the facts rebutting the said presumption. 
‘Mr. Subba Rao says that the evidence in this case showed - that 
‘the fourth defendant was not acting as manager. He.relies on 
three facts (1) notice, Ex. D in 1928 by the fourth defendant 
and his mother acting on behalf of the minors. According to 
him this shows that the fourth defendant did not purport to 
give notice on behalf of the minors. Therefore it must be taken 
that he could not be manager at the time when the notice was 
given. Secondly, he says there was no property in respect 


© A, (1912) 25 ML. 405: LL.R.38 Mad. 118 (FB). 
T, (1925) 50 M.L.J. 344: L.R. 53 LA. 36: LL.R. 48 All. 152 (P.C.). 
3, (1908) LLR. 31 Alli 156. 


I] THE MADRAS LAW JOURNAL REPORTS. 199 


whereof the fourth defendant could act as manager as the mill 
was admittedly in the possession of the partners. Thirdly, in 
the written statement it was alleged by the defendants that the 
plaintiffs and the fourth defendant were collecting rents from 
their houses and there were receipts available which were passed 
by the plaintiffs’ mother herself. Taking Ex. D, it does not 
follow that the fourth defendant was not acting as the manager. 
Ex. D shows that both the fourth defendant and the other 
members of the family were acting together. This goes to 
negative the case made by the fourth defendant that he was not 
living with the mother and the other members of the family but 
was living separately from the other members. The fact that 
the mother’s name is associated as the guardian may be due to 
the fact that there was a joint notice individually and on behalf 
of the members and the Vakil thought it better to put the 
mother as the guardian. As regards the question as to the 
property, the learned Judge holds that Exs. II and II-A show 
that besides the house in which rice mill is situated there are 
some lands. No doubt the rice mill was in the possession of 
defendants 1 to 3 but there were other properties such as lands 
and house from which rents were being collected and it is not 
shown that the fourth defendant was not realising rents from 
those lands. In regard to the allegations in the written state- 
ment there is absolutely no date given as to when the plaintiffs’ 
mother collected the rents. No receipts of rents given by the 
plaintif—’s mother were produced and it is not possible to 
predicate that the plaintiffs’ mother was collecting rents of the 
property from the date of the death of the father of the 
plaintiffs and the fourth defendant. 

The learned Judge refers to Exhibit II which proved that 
in 1935 when the family house was sold the fourth defendant 
received an advance of Rs. 100 for showing that even so late as 
1935 he was acting on behalf of the family. From this the 
learned Judge infers that the fourth defendant must have through- 
out acted as manager. Wecannot say that this inference is wrong. 
On the whole we are not prepared to disturb the finding of the 
learned Judge that the fourth defendant was in law the manager 
and also in fact the manager. -In view of this finding the 
appeal fails and must be dismissed with costs. The appellant 
should pay the court-fee-due to Government. 


K. 5. 





Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE PATANJALI SASTRI. 


Nanjappa Goundan .. Appellant* (Defendant) 
UV. 
Rangaswami Goundan .. Respondent (Plant ff). 


Transfer of Property Act UV of 1882), S. 108 (g)—Sub-lease of remain- 
der of term of lease—If an assignment ef lease or a sub-lease — Payment by 
sub-lessee of a charge-holder—If entitled to deduction from rent—Transfer 
of Property Act, Ch. V including S. 108—A pplicabdility to agricultural leases. 


A lessee R sued N his sub-lessee for arrears of rent due on the basis of 
the sub-lease granted by him. N claimed deduction of the amount paid by 
him to a maintenance charge-holder whose amounts had fallen into arrears. 
He also pleaded that the sub-lease being of the residue of the term the sub- 
lease was in the nature of an assignment of the lease. 


Held, (a) that the principle of English law regarding sub-lease of the 
residue of the term would not apply to India. Hunsraj v. Bejoylal Seal, 
(1929) 58 M.L.J. 293: L.R. 57 I.A. 110: LL.R. 57 Cal. 1176 (P.C.), followed. 


(b) that under the covenant for quiet enjoyment the lessee was liable to 
see that the charge was paid and hence under S. 108 (g) of the Transfer of 
Property Act the sub-lessee would be entitled to the deduction claimed. 
Ishwara Shetty v. Ramappa Shetiy, (1934) 40 L.W. 545, followed. 


(c) that though the Transfer of Property Act cannot in terms apply to 
agricultural leases iis principle was applicable to the case as rules of justice, 
equity and good conscience. Krishna Shetti v. Gilbert Pinto, (1919) 36 M.L.J. 
367: LL.R. 42 Mad. 654 (F.B.), followed. 

Appeal against the decree of the District Court of 
Coimbatore in A. S. No. 66 of 1935 preferred against the 
decree of the Court of the District Munsif of Coimbatore in 
O. S. No. 640 of 1934. 


T. E. Ramabhadrachariar for Appellant. 
M. Murugappa Chettiar for Respondent. 
The Court delivered the following 


JUDGMENT.—The main question for determination in this 
second appeal is a short one and it arises on the following 
facts. The property in suit originally belonged to the respon- 
dent and his brother. It was sold to one Ramaswami Goundan 
subject to a charge for Rs. 100 per annum for the maintenance 
of one Minakshi, the widow of a deceased coparcener of the 
family. Ramaswami subsequently leased the property for an 
annual rent of Rs. 125 to the respondent for a term of five 
years commencing from 13th May, 1926, Ramaswami himself 





* 5. A, No. 232 of 1936. 3rd November, 1939, 
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undertaking to pay the maintenance due to Minakshi. On 4th 
August, 1928, the respondent sub-leased the property to the 
appellant herein under Ex. A for the remainder of the term. 
Ramaswami was adjudicated insolvent sometime in 1928 and 
his interest in the property having been brought to sale by the 
Official Receiver in public auction, it was knocked down to the 
appellant as the highest bidder on Ist March, 1930, but the sale 
was completed by the Official Receiver executing the necessary 
conveyance (Ex. IV) only on 2nd December, 1930, In the 
meantime, however, Minakshi demanded payment of the 
arrears of maintenance due to her up to 21st January, 1930, that 
is, in respect of a period prior to the auction sale held by the 
Official Receiver and the appellant paid Rs. 215 to her on 27th 
April, 1930, in satisfaction of that claim. Similarly, he paid her 
another sum of Rs. 100 on 27th May, 1931, for maintenance 
which fell due on 21st of January, 1931. To the respondent’s 
claim in this suit for the rents due under the sub-lease Ex. A, 
the appellant pleaded: that he made these payments under the 
instructions and on account of the respondent and that, if these 
amounts and the admitted payment of Rs. 125 as advance rent 
for the first year of the sub-lease were given credit to, nothing 


would be found payable to the respondent by way of rent under 
Ex. A. 


The learned District Munsif upheld this plea and dismissed 
the suit. On appeal, however, the learned District Judge held 
that it was not proved that the respondent had authorised or 
required the appellant to pay the maintenance due to Minakshi, 
and that the payments by the appellant must be regarded as 
having been made to protect his own interest as purchaser of 
the property and not qua tenant of the respondent. He there- 
fore decreed the suit. 


The appellant’s learned counsel assailed this decision on 
two grounds. First he contended that though Ex. A purports 
to be a stib-lease, it must in law be regarded as an absolute 
assignment of the lease to the respondent, as the rent reserved 
by it was the same as the rent reserved in that lease and it 
was for the entire residue of the term. It was therefore urged 
that the question must be viewed as one arising between the 
original lessor Ramaswami and the appellant, and as the former 


was undoubtedly bound to pay the maintenance allowance to 
26 
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Minakshi but neglected to pay, the appellant was entitled to pay 
it to her and to deduct it from the rent due. This contention 
is clearly untenable. It is no doubt true that in English Law 
an underlease for the whole residue of the term operates as an 
assignment but as pointed out by their Lordships of the 
Privy Council in Hunsraj v. Bejoylal Sealt, the law in India is 
different in this respect, having regard to the provisions of the 
Transfer of Property Act. No question of assignment can 
therefore arise. 


It was next contended that under S. 108 (c) of the Trans- 
fer of Property Act, the respondent was bound to secure quiet 
enjoyment of the leased property for the appellant and as 
Minakshi demanded the arrears of maintenance. due to her 
which, in default of payment, might have been collected by the 
sale of the leased property on which such arrears were charged, 
the appellant was entitled to protect himself from the threa- 
tened interruption to his enjoyment by paying the amounts due 
to her and deducting such payments with interest from the 
rents due to the respondent under S. 108 (g) of that Act. I 
am oOf.opinion that. this contention, so far as it relates to the 
payment of Rs. 215, is correct and must be accepted. It will be 
seen from the relevant dates already mentioned that ihe sum of 
Rs. 215 represented arrears of maintenance due in respect of a 
period prior to the auction-sale held by the Official Receiver, 
and when the amount was paid to Minakshi, the appellant had 
not obtained title to the property from the Official Receiver but 
held it only as a sub-lessee with about a year of the term still 
torun. That being the position, the respondent, though as 
between himself and his lessor Ramaswami he was not bound 
to pay the maintenance due to Minakshi, was, by reason of the 
covenant for quiet enjoyment under the sub-lease Ex. A, bound 
to pay the arrears due to her ina question with the appellant, 
as otherwise the property would have been brought to sale in 
enforcement of the charge held by her and the appellant’s 
enjoyment would have been interrupted. Iam therefore of 
opinion that as between the appellant and the respondent, the 
latter was bound to make the payments due to Minakshi 
within the meaning of S. 108 (g) of the Transfer of Property 
Act and that such payments not having been made by him, 





1. (1929) 58 M.L.J. 293: L.R. 57 LA. 110: LL.R. 57 Cal, 1176 (P.C). 
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the appellant was entitled to make the payments himself 
as he did and to deduct it with interest from the rents 
claimed by the respondent in this suit. This does not however 
apply to the payment of Rs. 100 which was made by the appel- 
lant after the sub-lease had expired and he had become the 
owner of the property. 


The appellant’s learned Counsel cited a decision of Pandalai; 
J., reported in Ishwara Shetty v. Ramappa Shetty!, as support- 
ing this view. At first sight, it might appear that the case is 
distinguishable as the lessor there was under a liability as 
mortgagor to pay the claim of a third party, whereas here, as 
already observed, the respondent was not bound to pay either 
as between himself and Ramaswami or direct to Minakshi the 
amount of the maintenance due to the latter. But on a closer 
examination of the facts which are somewhat complicated, it 
will be seen that the lessee who paid off the mortgage payable 
by the lessor brought the suit to recover the money paid from 
the assignee of the reversion, and the ground of decision appa- 
rently was that, as between him and the lessee, he was bound to 
pay’the mortgage amount by reason of the burdenof thelessor’s 
covenant for quiet enjoyment having passed to him with the 
reversion under S. 109, and the lessee was therefore entitled to 
recover the amount from him under S. 108 (g). So read, the 
decision can be regarded as an authority in support of the 
appellant’s contention. 


The learned Counsel for the respondent argued that the 
lease in question here being a lease for agricultural purposes, 
the provisions of Chapter V including S. 108 are not applicable 
as provided in S. 117. But the reason underlying this exemp- 
tion of agricultural leases is explained in Krishna Shetti v. 
Gilbert Pinto®, where it is pointed out that in the absence of any 
special usage or custom affecting an agricultural lease, the 
principle of the sections which merely reproduce the well-estab- 
lished rules of English law are applicable to agricultural leases 
also as rules of justice, equity and good conscience. 


The appeal therefore succeeds to the extent of the sum of 
Rs. 215 paid by the appellant to Minakshi on 27th April, 1930 
and the decree of the lower appellate Court will be modified by 





1, (1934) 40 L.W. 545. 
2. (1919) 36 M.L.J. 367: LL.R. 42 Mad. 654 (F.B.). 
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the said sum being deducted from the respondent’s claim as on 
that date. The parties will pay and receive proportionate costs 
throughout. 

Leave granted. 


KS, Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice VENKATARAMANA RAO AND MR. 
Justice KUNHI RAMAN. 


Akki Dodda Basappa .. Appellani* (Plaintiff) 
v. 
Akki Mallamma and another .. Respondents (Defendants 
1 and 2). 


Hindu Law—Wsidow—Maintenance—Decree for, against joint family— 
Subsequent partition—If a charge in circumstances necessitaiing a modification 
of the decree. 


If when a member of an undivided family dies leaving him surviving his 
widow and his sons and brothers her right to maintenance is against the 
entire joint family composed of the sons and brothers of the husband, It 
may be that if she waits untila partition takes place she may have a lesser 
right, that is, instead of a right over those persons who take her husband's 
share. Butif before partition is effected, she gets her right declared, defined 
and reduced to a certainty by a decree of Court, her rights cannot be taken 
away by any subsequent partition effected among members of the family. 


Case-law discussed. 


Lakshmidevanima v. Veera Reddi, (1939) 2 M.L.J. 340: L.L:R. (1939) 
Mad. 877 (F.B.), referred to and explained. 


Where a widow has secured a charge on certain properties the charge is 
not defeated by any subsequent transfer of the said properties by the members 
of the family and she is entitled to enforce the charge in the hands of the 
transferee. Partition would be a subsequent transfer and her charge is liable 
to be enforced in respect of the properties charged in whosesoever’s hands 
the properties may be. 


Appeal against the decree of the District Court of Bellary 
dated 13th October, .1936, in O. S. No. 29 of 1936. 


V. S. Narasimhachar for Appellant. 


D. R. Krishna Rao and K. Umamaheswaram for Respon- 
dents. 


The judgment of the Court was delivered by 


* Appeal No. 295 of 1936. fia 16th October, 1939. 
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Venkataramana Rao, J.—This is an appeal from the decree 
of the learned District Judge of Bellary dismissing the plaintiffs 
suit for a declaration that the decree passed in O. S. No. 3 of 
1928 on the file of the Sub-Court of Bellary against himself and 
the second defendant in favour of the first defendant is not 
binding on him. The facts are few and not in dispute. The 
first defendant’s husband died in or about 1918 leaving him 
surviving the first defendant, the second defendant his son by 
the first wife and the plaintiff his brother. On the date of his 
death the first defendant’s husband was a member of an 
undivided family consisting of himself, the plaintiff and the 
second defendant. In 1928 the first defendant filed a suit for 
maintenance and residence against the plaintiff and the second 
defendant and obtained a decree on 23rd January, 1929, by 
which the plaintiff and the second defendant were directed to 
pay maintenance at the rate of Rs. 40 per month and arrears of 
maintenance and the maintenance decreed was made a charge on 
the property described in Schedules A and B to the decree. The 
decree also directed the plaintiff and the second defendant to put 
the first defendant in possession of the house, item 2 in 
Schedule C to the decree and the first defendant was to enjoy 
the same for her lifetime after which it must revert to the 
plaintiff and the second defendant. In pursuance of the said 
decree the first defendant was put in possession of the said 
house and she had been realising the maintenance in accordance 
with the terms of the said decree. It is alleged in the plaint 
that on 18th December, 1935, the plaintiff and the second 
defendant effected a partition between themselves and that by 
reason of the said partition the plaintiff was no longer bound 
by the said decree. The allegation in regard thereto is made in 
paragraph 5 of the plaint thus: 


“Under Hindu Law the first defendant is entitled to be maintained out 
of her husband's property and there is no such obligation against the plaintiff 


after the division of the joint family properties. The decree in O. S, No. 3. 


of 1928 became inoperative after the division between plaintiff and second 
defendant. The decree in O.S. No.3 of 1928 is against the joint family 
properties and there are no such properties now, There is no personal obli- 
gation on the plaintiff to maintain the first defendant.” 


Tt is alleged in the plaint that the first defendant agreed to 
the terms of the division by which the plaintiff was not to be 
liable under the decree. The main defence of the first defen- 
dant was that she was not a consenting party to the division at 
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all and that the decree in question was obtained by her against 
the plaintiff and the second defendant personally as well as 
against the joint family properties of the family, that no parti- 
tion made subsequently by the plaintiff and the second defendant 
without her assent would be of any avail or could legally 
operate to extinguish the decree obtained by her. The defence 
of the second defendant was that in the partition effected 
between himself and the plaintiff he got very little property, that 
the major portion of the property, was retained by the plaintiff 
that it would be unjust to shift the burden of the entire decree 
on him and in any event the decree in O. S. No. 3 of 1928 
continued to be binding on all the parties and could not be 
declared to be not binding on the plaintiff. The learned District 
Judge dismissed the suit on the ground that the suit was 
incompetent by reason of S. 47, Civil Procedure Code. 


_ In appeal it is contended by Mr. Narasimhachar, Counsel 
for the plaintiff-appellant, that by reason of the subsequent 
partition the plaintiff is no longer bound to maintain the first 
defendant and the said decree obtained against him must there- 
fore be declared inoperative. He contends that as the decree is 
a maintenance decree, it is open to the plaintiff to institute a 


suit by reason of the events that happened subsequent to the 


daie of the decree, that there was a change of circumstances . 
which would necessitate the modification of the said decree and 
that it is competent to the Court to modify the same in view of 
the said change of circumstances. He has also urged that the 
partition is such a subsequent event and under the Hindu Law 
the obligation to maintain a widow is only from out of her 
husband’s share and as the husband’s share has now fallen to 
the second defendant the proper person to maintain her is the 
second defendant, the plaintiff’s obligation having ceased with 
the disruption of the family. Mr. Narasimbhachar has not 
been able to cite any authority in support of any of the conten- 
tions put forward and he frankly confesses that there is no 
direct authority on the point. He however contends that the 
recent decision of the Full Bench in Lakshmidevamma v. Veera 
Reddil, though not a direct decision on the point would cover 
the present case. The exact point for decision before the Full 
Bench was whether the decision in Subbarayyulu Chetti v. 
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T] THE MADRAS LAW JOURNAL REPORTS. 207 


Kamalavalli Thayaramma! or the decision in Narasimham v. 
Venkatasubbamma® was correct. Their Lordships were of the 
opinion that Subbarayulu Cheth v. Kamalavali Thayaramma} 
was wrongly decided and that Narasimham v. Venkatasubb- 
amma? should be followed. Narasimham v. Venkatasubb- 
amma? decided that: 

“Where the widow of a coparcener sues for maintenance after there has 


been a partition, she cannot enforce her right against any of the surviving 
coparceners except those who have taken her husband’s share.” 


But Mr. Narasimhachar contends that the reasoning on 
which that decision was based would apply to the case in 
question. We are inclined to agree with him in this contention. 
The observations in Lakshmidevamma v. Veera Reddt8, on 
which reliance is placed run thus :— 

“ There is here a clear statement (referring to Smritichandrika) that the 
duty of maintaining the widow devolves on the persons who take the property 


of the deceased undivided member of the family and it is emphasised that 
the duty is dependent on the taking of the property.” 


But their Lordships proceed further and remark as 
follows: < 
“While the family remains undivided the position is different. The pro- 
perty is held jointly and of necessity the amount required for a widow’s main- 
tenance has to be paid out of the estate regatded as a whole, but in no 


circumstances can she claim an allowance greater than the income of her 
husband’s share in the estate.” 


It seems to us that these observations would apply to the 
present case. When a member of an undivided family dies 
leaving him surviving his widow and his sons and brothers, her 
right to maintenance is against the entire joint family composed 
of the sons and brothers of the husband. It may be that if she 
waits until a partition takes place she may have a lesser right, 
that is, instead of a right over the entire family, a right over those 
persons who take her husband’s share. But if before a partition 
is effected, she gets her right declared, defined and reduced to a 
certainty bv a decree of Court, her rights cannot be taken away 
by any subsequent partition effected among the members of the 
family. In Jayanti Subbiah v. Alamelu Mangammas4, Bhashyam 
Aiyangar, J., made the following observations which are refer- 
red to by the Full Bench with approval: 





1. (1911) 21 M.L.J. 493: LL.R. 35 Mad. 147, 
2. (1931) 62 M.L.J. 433: LL.R. 55 Mad. 752. 
3. (1939) 2 M L.J. 340 at 343: I.L.R. (1939) Mad..877 (F.B.). 
4. (1902) 12 M.L.J. 270: LL.R. 27 Mad. 45. 
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“When an undivided Hindu family consists of two or more males related 
as father and sons or otherwise, and one of them dies leaving a widow, she 
hasa right of maintenance against the surviving coparcener or coparceners, 
quoad the share or interest of her deceased husband in the joint family pro~- 
perty which has come by survivorship into the hands of the surviving 
coparcener, or coparceners, and though such right does not in itself form a 
charge upon her husband’s share or interest in the joint family property, yet, 
when it becomes necessary to enforce or preserve such right effectually, it 
could be made a specific charge on a reasonable portion of the joint family 
property, such portion of course not exceeding her husband’s share or interest 
therein.” 


These observations are in strict consonance with the theory 
of Hindu Law that when a member of an undivided family 
dies, his share survives to all the members of the family and 
every member has got an interest therein subject to the principle 
that so long as there is a son, a grandson and a great grandson 
of the deceased coparcener the share of the deceased co- 
parcener would be taken by the son or grandson or- great 
grandson on a partition on the principle of representation and 
in their absence only would the shares of the other members 
be augmented. As observed by West, J., in Lakshman Ram- 
chandra Joshi v. Satyabhamabat': 


“The rule is a consequence of the doctrine that the right of each co- 
parcener extending to the whole estate, it is fully owned as to every part not- 
withstanding the death of one of the joint tenants.” 


In fixing the quantum of maintenance the measure has 
always been taken to be the husband’s share but as observed in 
Karuppa Koundan v. Chinna Nallammal®? and also by 
Varadachariar, J., in Ramarayudu v. Sitalakshmammas, the 


‘charge created in her favour need not be limitec. to the hus- 


band’s share but in certain circumstances may exceed the 
husband’s share. When therefore the widow has secured her 
right fixing her claim against the whole joint family and getting 
a charge on a reasonable portion of the property the right or 
charge cannot be taken away from her by any subsequent 
partition between the members of the family. The cases relied 
on by Mr. Narasimhachar where the maintenance has been 
reduced or increased according as the circumstances of -the 
family do not affect the question in issue at all, nor can the Full 
Bench decision be taken as an authority for the position that a 
right-secured by a widow against- the entire joint family by a 
decree of Court is taken away by a subsequent partition between 


1. (1877) LL.R. 2 Bom. 494 at 509. 2, A.I.R. 1927 Mad. 1189, 
3. (1937) 46 L.W: 550. 
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the members of the family. At the partition it is open to 
members to stipulate that the widow’s maintenance may be paid 
by any one of the members as in this case by the second defen- 
dant and that in default of paymen tthe other members may 
have a right to contribution or indemnity against the person who 
under the partition was made liable to pay. But that is an 
arrangement inter se between the members with which the 
widow has no concern. Where a widow has secured a charge 
on certain properties that charge is not defeated by any subse- 
quent transfer of the said properties by the members of the 
family and she is entitled to enforce the charge in the hands of 
the transferee. In our opinion partition would be a subsequent 
transfer and her charge is liable to be enforced in respect of 
the properties charged in whose so ever’s hands the properties 
may be. We are therefore of the opinion that the plaintiff is not 
entitled to the declaration sought. In view of this it is unneces- 
sary to go into the question whether a suit is competent or not. 
But there is a question of fact raised by the plaintiff, namely, 
that the widow was aconsenting party to the partition by which 
the plaintiff’s liability came to an end and therefore by reason 
of the adjustment thus arrived at between all parties his liability 
under the decree became satisfied. This would strictly be 
a question under S. 47, Civil Procedure Code and cannot be 
gone into in an independent suit. Mr. Narasimhachar now 
requests that the plaint may be converted into a petition under 
S. 47, Civil Procedure Code. We allow the plaint to be treated 
as a proceeding under S. 47, in so far as the relief based on 
adjustment of the decree is concerned and direct the plaintiff to 
strike out paragraph 5 of the plaint and all other allegations in 
the plaint in so far as they have a bearing on the question raised 
in paragraph 5 which has been decided against him by this 
judgment. We therefore direct the District Judge of Bellary 
to go into the question whether the first defendant was a con- 
senting party to the partition and agreed to take her main- 
tenance only from the second defendant and agreed to treat the 
liability of the plaintiff as satistied under the decree. It is open 
to the defendants to file a counter-affidavit raising such 
objections as they may be advised in regard to the premises. 
Subject to the directions given above, the appeal fails and is 
dismissed with costs, one set. 


K.S. ———— i ` Appeal dismissed. 
27 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Original Matrimonial Jurisdiction. ] 
PRESENT :—Mr. Justice MOCKETT. 


Mrs. T. R. Manjula Bai .. Petitioner® 
f U. 
K. Janoji Rao .. Respondent. 


Indian Divorce Act (IV of 1869), S. 7—Petition for dissolution of 
marriage by wefe—Evidence of cruelty proved tn an earlier petition for 
dissolution of marriage on the same grounds—Decree for judicial separation 
in the previous petition—Fresh evidence of adultery alone of parity called tn 
the later petttion—Procedure whether correct. 


A petitioner for dissolution of marriage on the grounds of adultery 
and cruelty, in the absence of fresh matrimonial offence, is not entitled 
to a decree for dissolution of marriage upon precisely the same grounds 
as those on which previously in a similar petition she obtained a judicial 
separation. Courts cannot possibly countenance a petitioner, who had 
materials for dissolution, refraining from claiming it in her petition and 
obtaining only a decree for judicial separation, and later on when she thinks. 
it convenient to come to the Court to repeat the same evidence all over again 
and asking fora decree for dissolution. Butif there is besides ihe decree 
for judicial separation, entirely fresh evidence of adultery, the petitioner can 
have a decree nisi with costs The petitioner is then entitled to adopt the 
course of procedure followed here, that is, without letting in afresh evidence 
of cruelty which had been proved tn the previous petition. 


Bland v. Bland, (1866) 1 Pro. Div. 237, followed. 
Collins v. Collins, (1928) I.L.R. 56 Cal. 166, referred to. 
T. Muntswamt Redd: for Petitioner. 


The Respondent not represented. 
The Court delivered the following 


Jupcment.—This is a wife’s petition for dissolution of 
marriage on the grounds of adultery and cruelty. She filed 
O. M. S. No. 17 of 1937 claiming the same relief on the grounds. 
of cruelty and adultery. The learned Judge, on the 6th 
September, 1938, refused a decree for dissolution of marriage 
on the ground that adultery had not been proved. But he 
allowed the petitioner to amend her petition by adding a prayer 
for an order for judicial separation on the ground of cruelty 
which had been proved. The petitioner before me relies so far 
as cruelty is concerned on the decree and judgment of Gentle, J., 
and so far as adultery is concerned has brought evidence to 
show that since November of last year the respondent, her 
husband, has been living with another woman at Trichinopoly. 
No evidence of cruelty was called before me. Is this procedure 
Naah ee anaa a 


*O. M.S. No. 1 of 1939. 2/th September, 1939, 
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correct? I think the petitioner was entitled to adopt this 
course. Under S. 7 of the Indian Divorce Act, the Courts in 
İndia act and give relief on principles and rules which in the 
opinion of the said Courts are as near as may be conformable 
to the principles and rules on which the English Courts act. 
No decision in India exactly on the question before me has 
been cited but I have no doubt whatever that the procedure laid 
down in Bland v. Blandi, a case exactly in point should be 
followed here. In that case there had (as in this case) beena 
decree for judicial separation on the ground of cruelty ina 
previous petition, and in the petition before the Court the 
following procedure was followed (Page 238) :— 

“Proof was given of the marriage, and of adultery committed by the 
respondent subsequent to the decree for judicial separation. The original 
decree for judicial separation on the ground of cruelty was before the Court, 
and evidence was given of the respondent’s identity with the respondent in the 
suit for judicial separation.” 

That procedure has been followed before me and I find 
that there is proof, for the purposes of this petition, of cruelty. 
So far as the adultery is concerned, there is the evidence of the 
wife, confirmed by the evidence of the husband’s landlord, one 
Sambasivam Pillai, that these people have been living together 
as husband and wife and are still living together in the same 
house. The case reported in Collins v. Collins? has no bearing 
upon this case, except that the procedure in Bland v. Bland! is 
noted by Rankin, C. J. I would respectfully agree with the 
decision in Collins v. Collins2, which is to the effect that a 
petitioner, in the absence of a fresh matrimonial offence, is not 
entitled to a decree for dissolution of marriage upon precisely 
the same grounds as those on which she obtained a judicial 
separation previously. As the learned Chief Justice points out, 
the Courts could not possibly countenance a petitioner who had 
material for dissolution, refraining from claiming it in his 
petition and obtaining only a decree for judicial separation, and 
then later on when he thought it convenient to come to the 
Court to repeat the same evidence all over again and asking for 
a decree for dissolution. In this case there is besides the decree 
for judicial separation, entirely fresh evidence of adultery. The 
provisions of the Act have therefore been complied with. That 
being so, the petitioner will have a decree nist with costs. 


K. C. — Decree nisi granted. 








1. (1866) 1 Pro. Div. 237. 2. (1928) I.L.R. 56 Cal 166. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE VENKATARAMANA Rao. | 

Minor Anantha Sayana Naidu, by 
next friend Renu Ammal .. Appellant® (2nd Plaintif) 

v. 

Kondappa Naidu altas Devarajulu 
Naidu and others .. Respondents (Defendants 
1, 5, 2, 3,4,7,8 and L. 

Rs. of 6th Defendant). 


Anantha Will—Construction of—-Words—Meaning to be ascertained from—Ab- 
a eng solute gift tn favour of wife—Gift over after her lifetime in favour of. 
1 4 daughter—Invalid—Nature of estate taken by widow. 
KANG GODA A testator after making two wills wrote a third will which ran thus: “I 
aidu. 


am at present physically weak on account of asthma; as I apprehend that I 
may not live long, as you are my wife, and as in the wills previously executed 
(by me), no mention is made about your maintenance, all the properties belong 
to me, that is, all the movable and immovable properties in these villages, 
namely, Vallam, Nemili, Vadakkumangalam and Mazhayur, shall after my 
lifetime be enjoyed by you with powers of alienation by gift, mortgage, sale, 
etc. and after you, the properties then remaining shall, according to the wills 
executed by me on 25th July, 1917 and 2lst November, 1917, be held and 
enjoyed by ourdaughter Kuppammal, with powers of alienation by gift, 
mortgage, sale, etc.” On a construction of the will, 


Held, prima facte where powers of absolute disposition are conferred on 

. the donee, it should be taken as an indication that the testator intended to 

confer an absolute estate on the donee The will conferred powers of aliena- 

. tion of the widest amplitude such as gift, mortgage, sale, etc. The language 

was wide enough to confer a power of disposition both testamentary and 

non-testamentary. Therefore, giving the plain grammatical meaning to the 

above language it would follow that the nature of the interest taken by the 
widow of the testator was an absolute estate. 

Surajmani v. Rabi Nath Ojha, (1907) 18 M.L.J.7: L.R. 35 LA. 17: LL.R, 
30 All. 84 (P.C.), followed. 

Itis settled law that if an absolute estate is given to the donee, a gift 
over on the termination of the life of the donee of the property remaining 
undisposed of by a donee is invalid, the principle being that once a property is 
given absolutely to another, the donor cannot dispose of another man’s 

property. 

In re Stringer’s Estate: Shaw v. Jones-Ford, (1877) 6 Ch. D. lat 14, 
relied on. 

_ . By the use of the expression ‘maintenance’, though the testator indicated 
a reason for making a provision for his wife, the word did not cut down the 
“interest intended to be conferred on her, the operative portion of the will 
“being absolutely clear. 


Appeal against the decree of the Court of the Subordinate 
Judge.of Vellore in A. S. No. 117 of 1933 preferred against 


{ 





*S, A. No. 1205 of 1934. ~ ~- 24th February, 1939. 


t 
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the decree of the Court of the District Munsif of Arni in O. S. 
No. 372 of 1931. 


K. Rajah Aiyar and T. T. Vijayaraghavan for Appellant. 


T. M. Krishnaswami Aiyar and A. Balasubramania 
Aiyar for Respondents. 


The Court delivered the following 


JUDGMENT.—-The question in this second appeal turns upon 
the construction of a will Ex. ITI, dated 27th November, 1917, 
left by one Vijiaraghavalu Naidu. It was his last will and 
testament. He executed the previous wills Exs. I and II dated 
25th July, 1917 and 21st November, 1917, respectively. Before 
July, 1917, the testator was ill. He had no male issue. He had 
only a daughter by name Kuppammal. The persons who were 
the objects of his affection were his wife Chinnammal, the said 
daughter Kuppammal and her husband Rangaswami Naidu the 
seventh defendant in this case. He had properties in four 
villages, namely, Vallam, Nemili, Mazhayur and Vadakku- 
mangalam in the North Arcot District. By his will dated 25th 
July, 1917, he purported to bequeath his properties inthe Vallam 
village to his daughter Kuppammal and the extent of the 
bequest is thus stated in the said will: 

“She shall hold and enjoy the same from generation to generation with 
powers of alienation by gift, mortgage, sale, etc.” 

By his second will dated 21st November, 1917, he purported 
to make a bequest of the properties both in favour of his 
daughter and son-in-law the seventh defendant. There are two 
schedules to the said Will A and B. The A schedule properties 
comprise the properties in the Vallam village the subject-matter 
of the prior will and also the properties in Mazhayur village and 
these he gave to his daughter Kuppammal. The B schedule 
comprises the properties in the village of Nemili and these he 
gave to his son-in-law the seventh defendant. The extent of 
the bequest is stated thus in the said will: 

“They shall hold and enjoy the same from generation to generation with 
powers of alienation by gift, mortgage, sale, etc. If besides these any other 
properties have been left out, the same shall be got by my daughter 
Kuppammal.” 

Six days later he made a third will the construction of 
which is now in question. It will be seen from the first two 
wills that no provision was made for his wife Chinnammal and 
so he purported to make one. It may be necessary to give the 
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Anantha terms thereof so far as they may be relevant for the decision of 
ayana 


Naidu the question in issue. It runs thus: 
Konda a “I am at present physically weak on account of asthma, as I apprehend 
Naida that I may not live long, as you are my wife, and as, in the wills previously 


executed (by me), no mention is made about your maintenance, all the pro- 
perties that belong to me, that is, all the immovable and movable properties 
in these villages, namely, Vellam, Vadakkumangalam and Mazhayur, shall 
after my lifetime be enjoyed by you with powers of alienation by gift, mort- 
gage, sale, etc., and after you, the properties then remaining shall, according 
to the wills executed by me on 25th July, 1917 and 21st November, 1917, be 
held and enjoyed by our daughter, Kuppammal, with powers of alienation by 
gift, mortgage, sale, etc.” 

On the date of his death Chinnammal, Kuppammal and 
Rangaswami Naidu were alive. Kuppammal died first in 1924 
leaving a daughter Vijialakshmi who died six months later. 
Chinnammal died after June, 1927, having before her death exe- 
cuted three deeds of settlement dated Ist June, 1927, in and by 
which she disposed all the properties that were bequeathed to 
her under the said will in favour of defendants 1 to 3, defen- 
dants 1 and 2 being her brothers and the third defendant being 
her sister’s son-in-law. The plaintiff is an alienee of a fourth 
share of the said properties from the seventh defendant who 
claims to succeed thereto on the ground that after the death of 
Chinnammal he became entitled thereto. His case is that 
Chinnammal had only a life interest in the said properties and 
his wife Kuppammal had a vested remainder and that vested 
remainder on her death vested in her daughter Vijialakshmi and 
on the latter’s death vested in him as her father. The questions 
for decision in this case are, what is the nature and extent of 
interest taken by Chinnammal under the will and whether the 
deeds of settlement executed by her are valid. If they are 
valid, the plaintiff’s suit fails because no interest would vest in 
the seventh defendant capable of being disposed of by him. The 
learned District Munsif was of the opinion that Chinnammal 
had only a life interest in the said property and the settlement 
deeds executed by her were invalid. The learned Subordinate 
Judge reversed this decision holding that Chinnammal took an 
absolute estate and she was competent to dispose of the proper- 
ties bequeathed to her under the will. It is against this decision 
this second appeal has been preferred by the plaintiff. 


Mr. Rajah Aiyar who appeared on his behalf contended 
that the will conferred only a life interest on Chinnammal and 
the gift over in favour of her daughter took effect. The 
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contention of Mr. T. M. Krishnaswamy Aiyar on behalf of 
defendants 1 and 2 is that Chinnammal took an absolute estate 
or a life estate with a power of appointment ‘and in either case 
the settlement deeds were valid. The question is which of these 
contentions is right. Both the learned Counsel relied upon a 
number of cases, English and Indian, in support of their 
respective contentions. Before I deal with the said cases, it is 
better to remember the rule so often laid down that each will 
must be construed by itself and all the light that can be got 
from the decisions serves only to show in what manner the 
principle of reasonable construction have by Judges of high 
authority been applied to cases more or less similar—vide the 
observations of Lord Chancellor Selborne in Waite v. Little- 
woodi. Therefore without reference to cases it is the duty of 
the Court to ascertain what is the expressed intention of the 
testator and whether there is anything in law to preclude effect 
being given to the said intention. The intention has to be 
collected from the words used in the will having regard to the 
facts and circumstances respecting persons to which the will 
relates. The question therefore is, what is the nature and 
extent of interest conferred on Chinnammal under the terms of 
Ex. III which is the last will and testament? The language 
used is: 


“shall after my lifetime be enjoyed by you with powers of alienation by 
gift, mortgage, sale, etc. and after you, the properties then remaining shall”, 


If the testator had died intestate Chinnammal would have 
inherited his property and taken a widow’s estate therein. She 
would be the owner for the time being with a restricted power 
of alienation, which restriction could only be removed by a 
power of alienation conferred by her husband. The power of 
alienation may be partial or absolute. Where he confers an 
unrestricted absolute power of alienation, she will take an 
absolute estate unless he intended to confer on her by the 
language used by him a life estate with such a power. What- 
ever may have been the view taken insome of the early decisions 
in regard to the nature of the interest taken by a Hindu widow 
under a husband’s gift or will, since the decision of the Privy 
Council in Surajmani v. Rabi Nath Ojha?®, it is settled law that: 

“If words were used conferring absolute ownership upon the wife, the 
wife enjoyed the rights of ownership without their being conferred by 


1, (1872) 8 Ch. Ap. 70 at 73. 
2. (1907) 18 M.L.J. 7: L.R. 35 1,A, 17: LL.R. 30 All, 84 (P.C.), 
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Anantha express and additional terms, unless the circumstances or the context were 
Sayana sufficient to show that such absolute ownership was not intended.” (BhAatdas 
nee Shivdas v. Bai Gulab?,) 

kean pa Prima facie, where powers of absolute disposition are 
aidu. 


conferred on the donee, it is taken as an indication that 
the testator intended to create an absolute estate on the 
donee. The will in this case confers powers of alienation 
of the widest amplitude, such as gift, mortgage, sale, etc. 
In my opinion the language is wide enough to confer a 
power of disposition both testamentary and non-testamentary. 
Therefore giving the plain grammatical meaning to the said 
language it would follow that the nature of the interest taken 
by the widow is an absolute estate. It is settled law that if an 
absolute estate is given to adonee, a gift over on the termination 
of the life of the donee of the property remaining undisposed of 
by the donee is invalid, the principle being that once a property 
is given absolutely to another, he cannot dispose of another 
man’s property. The principle is sustained on various grounds, 
such as public policy or repugnancy to the prior estate. It is 
well expressed by Lord Justice James in In re Stringers Estate: 
Shaw v. Jones-Ford2 thus: 

“It is settled by authority that if you give a man some property, real or 
personal, to be his absolutely, then you cannot by your will dispose of that 
property which becomes his. You cannot say that, if he does not spend it, if 
he does not give itaway, if he does not willit, that which he happened to 
have in his possession, or in hisdrawer, or in his pocket at the time of his 
death, shall not go to his heir at law if itis realty, or to his next of kin if it 
is personalty, or to his creditors who may have a paramount claim to it. You 
cannot do that if you ance vest property absolutely in the first donee. That 
is because that which is once vested in a man, and vested de facto in him, 


cannot be taken from him out of the due course of devolution at his death by 
any expression of wish on the part of the original testator.” 


In short, a ‘man cannot create a new course of devolution 
when a gift is made. The question therefore is whether there 
is anything in the will which would prevent effect being given 
to the language employed by the testator which prima facte 
confers an absolute estate. It is no doubt true that although 
the words are absolute in the first instance, subsequently 
occurring words may be sufficiently strong to cut down the 
absolute interest to a life interest. (Vide In re Jones: Richards 
v. Jones.) But before this, is done there must be words 





1. (1921) 42 M.L.J. 385: L.R.49 I.A. 1: I.L.R. 46 Bom. 153 at 159, 160 (P.C.). 
2 (1877) 6 Ch. D, 1 at 14. 
3. (1898) 1 Ch. 438 at 441. 
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sufficiently precise and certain to cul down the said interest. It 
may at once be stated that there are no words in the will in 
question conferring expressly an heritable estate nor are there 
words limiting the gift to a life interest or otherwise, but there 
are words of wide amplitude to make ihe estate absolute and 
therefore heritable. Mr. Rajah Aiyar however rélied on the 
following circumstances in support of his argument that what 
was intended to be conferred was only a life estate; (1) the 
reason given by the testator for making a provision in favour 
of his wife is that no mention was made about her maintenance 
in the prior wills; the use of the word “maintenance” is 
strongly relied on for the purpose of indicating that it is only a 
very limited interest that was sought to be conferred on the 
widow and the power of disposal conferred on her is qualified 
by this word ‘maintenance’ so that whatever power she might 
exercise she could only do for the purpose of maintaining 
herself; (2) the gift over in favour of the daughter: 


“After you, the properties then remaining shall, according to the wills 
executed by me on 25th July, 1917 and 21st November, 1917, be held and 
enjoyed by our daughter Kuppammal with powers of alienation by gift, mort- 
gage, sale, etc.” 


The argument based on this clause is that the gift over 
cannot be given effect to unless the prior estate is construed to 
be a life estate; and (3) having regard to the prior two wills 
in which the words ‘from generation to generation’ are used in 
connection with the bequest in favour of the daughter and the 
absence of such expression in the bequest in favour of 
Chinnammal would connote that what was intended to be con- 
ferred on Chinnammal could only be a life interest and what 
was conferred on the daughter was an absolute heritable 
interest. 


In regard to the first ground urged by Mr. Rajah Aiyar 
based on the use of the word ‘maintenance’, the context clearly 
indicates that the words are only expressive of the motive of 
the gift and did not cut down the interest intended to be con- 
ferred on her. Though the testator gave a reason for making 
provision for her, namely, that he omitted to make any provision 
in the prior wills for her maintenance, the operative portion of the 
gift is absolutely clear. The power of alienation is not quali- 


fied or restricted to any limited purpose: it is unrestricted.” In 
28 
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Jogeswar Narain Deo v. Ram Chand Dutt,| where a testator 
gave a bequest to his widow and son stating the object of the 
gift to be for their maintenance, having regard to the 
unrestricted power of alienation given in the later clause of the 
will, their Lordships of the Privy Council were not inclined to 
restrict the extent of the interest conferred by the mere fact 
that the object was stated tobe for their maintenance. Lord 
Watson says: l 


“These words are qnite capable of signifying that the gift was made for 
the purpose of enahling them to live in comfort and do not necessarily mean 
that it was to be limited to a bare right of maintenance.” (Vide also Hilalsing 
Gounda v. Udesing Vithal.) 


The case in In re For: Fox v. Foxs is distinguishable. The 
power to use and enjoy the property was expressly qualified by 
the words “for her maintenance during her lifetime”. 


I shall now deal with the second ground urged by 
Mr. Rajah Aiyar, namely, the argument based on the gift over 
_ in favourof the daughter. His contention is that the gifts 
both in favour of the wife and in favour of the daughter should 
be construed together and it must be inferred that what was 
intended to be conferred was a life interest in favour of the 
wife. In the first instance, the two gifts are independent gifts. 
The two clauses cannot be read together as forming one gift. 
Secondly, the fact of a mere gift over should not be taken to 
cut down a prior absolute interest. The question therefore is, 
was there an absolute gift to the wife; if so, no question arises 
with reference to the gift over. It is in this connection that 
the question arises whether there is anything in the context or 
in the surrounding circumstances which would show that the 
testator while giving power of disposition did not intend to 
confer an absolute estate in the sense that she would take also 
a heritable estate. One cardinal rule of construction in con- 
struing a will is to give effect to every word in the will and try 
to effectuate the intention of the testator as far as possible and 
not frustrate it. As observed by Joyce, J., in In re Sanford: 
Sanford v. Sanford: 


“The rule is to construe a will ut res magis valeat quam pereat. 
: . inacase of obscurity or ambiguity, even when the question is one 
of invalidity on the ground of remoteness, repugnancy, or the like, 





1. (1896) 6 M.L.J.75: L.R. 23 L.A. 37: LL R. 23 Cal. 670 (P.C). 
2, A.L.R. 1938 Bom. 125. 3. 62 L.T. 762. 
4. (1901) 1 Ch. 939 at 943 and 944. 
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weight may be given to the consideration that it is better to effectuate than to 
frustrate the testator’s intention.” 


In this connection the arguments of Mr. Rajah Aiyar 
based on the absence in Ex. III of the words ‘from generation to 
generation’ used in the wills Exs. I and II may be relevant. In 
the gift over it is clearly stated that the property should be held 
and enjoyed by the daughter according to the wills executed by 
him on 25th July, 1917 and 21st November, 1917, with full 
powers of alienation. The use of the words ‘according to the 
wills executed by him’ would show that in the case of the 
daughter he meant to have a heritable estate to be enjoyed by 
her from generation to generation; therefore, if the will were 
to be construed by giving Chinnammal a life estate with an 
absolute power of appointment the intention of the testator will 
be effectuated rather than frustrated. In this view Chinnam- 
mal would not take an absolute estate but a life estate with a 
power of appointment and the gift over will be valid only with 
reference to what was left undisposed of by Chinnammal. But 
Mr. Rajah Atyar contends that either the estate conferred 
must be an absolute estate or a life estate and to construe 
a disposition as a life estate with absolute power of appoint- 
ment is tantamount to construing the disposition as an absolute 
estate. There is considerable force in the argument of 
Mr. Rajah Aiyar but the law does make a distinction between 
an absolute estate and a life estate with a power of appointment. 
In the one case what is conferred is property, that is, the 
interest conferred is capable not only of disposition by the 
donee but capable of transmission to his heirs and in the case 
of the other, that is, a life estate with a power of appointment, 
what is conferred is not property but power. The distinction 
between a power of appointment over property and property 
has always been well recognised—vide Ex parte Gilchrist: In re 
Armstrong. ‘No two ideas can well be more distinct the one 
from the other than those of ‘property’ and ‘power’,” as Lord 
Justice Fry points out in the same case at page 531. Both in 
England and in India it is well settled that it is open to a person 
to make a disposition of the property either inter vivos or by 
will so as to confer on a donee a life estate with a power of 
appointment—vide In re Stringers Estate: Shaw v. Jones- 
Ford®, In re Sanford: Sanford v. Sanford, Saroda Sundari 


l 1. (1886) 17 Q.B.D. 521 at 526. 
2. (1877) 6 Ch. D. 1. 3. (1901) 1 Ch. 939. 
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Dassi v. Kristo Jiban Pal and S. M. Hara Kumari Dasi v. 
Mohim Chandra Sarkar®. 


Mr. Rajah Aiyar relied on a number of cases where a 
distinction is drawn between cases where a power of testamen- 
tary disposition is conferred and where no such power is 
conferred for indicating that what was conferred on 
Chinnammal was only a life estate limited to enjoyment in specte 
for the bare purpose of maintenance. Having regard to the 
construction placed by me that the power of disposition 
conferred in this case would include a testamentary disposition 
and having regard to the fact also that the dispositions in this 
case were all inter vivos, I think it unnecessary to deal with 
those cases. I also think it unnecessary to deal with the 
question regarding the nature of the estate taken by a Hindu 
widow on whom the widow’s estate with an absolute power of 
alienation is conferred based on the decision in Thayalat Achi v. 
Kannammal*® and whether in such a case a gift over will be 
valid. In this case whatever view is taken, whether it is an 
absolute estate conferred on Chinnammal or only a life estate 
with a power of appointment or a widow’s estate with a 
power of appointment, the deeds of settlement are valid. 

The result is that the plaintifi’s suit fails and the second 
appeal is dismissed with costs. 


Leave to appeal granted. ; 
K.C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR, JUSTICE MOCKETT. 


Boda Subba Rao .. Petttioner* (Plaintif) 
sn - 
Kandregula Narsiah .. Respondent (Defendant). 


Limitation Act UX of 1908), S. 4—Filing of sutt for Rs. 20 in District 
Munsif's Court on reopening day, limitation having expired during vacatton— 
Cognisability of suit by Village Court under Madras Village Courts Act (T 
of 1889)—Effect—Ciwil Procedure Code, S. 15—“Court of lowest grade 
competent to try”’—Village Court if such a Court. 

In a suit for Rs. 20 balance due under a pronote the limitation for filing 
which had expired when the Court was closed, 





1. . (1900) 5 C.W.N. 300, 2, (1908) 12 C.W.N. 412. 
3. (1934) 68 M.L.J. 707. 
* C. R. P. No. 214 of 1937. 8th December. 1939. 
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Held, the period of limitation allowed by S. 4 of the Limitation Act 
cannot be cut down by any implication. Plaintiff is entitled to sue in the Dis- 
trict Munsif’s Court and there is no compulsion to go to the Village Munsif’s 
Court and a plaintiff was entitled to wait until the reopening of the District 
Munsif’s Court, though the Village Munsif’s Court was open. The Court of 
lowest grade competent to try in S. 15, Civil Procedure Code, is the Districr 
Munsif’s Court and not the Village Munsif’s Court. 
| Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 


of Ramachandrapur in S. C. S. No. 162 of 1936, 
N. Bapsraju for Petitioner. 
M. S. Ramachandra Rao for Respondent. 
The Court delivered the following 


JupGMENT.—A short point is raised in this petition on which 
there isno authority whatever. The plaintiff-petitioner sued the 
defendant on the balance of a promissory note for Rs, 20. The 
promissory note is dated the 5th July, 1927, renewed by payment 
on the 13th June, 1930, and again on the 12th June, 1933, so 
that it would become barred on the 12th June, 1936. The 
District Munsif’s Court of Ramachandrapur was closed for the 
long vacation from the 9th May, 1936, to the 19th June, 1936, 
The 20th was the penultimate Saturday, and the 21st was a 
Sunday, aad so the petitioner filed his suit on the 22nd June, 
‘1936. It is not contended that under ordinary circumstances, 
the suit would be within time; but the point was taken before 
the learned District Munsif that this was a suit which is cogniz- 
able by a Village Court under S. 13 of the Madras Village Courts 
Act. That is so. It is therefore argued that this suit could have 
been filed in the Court of the Village Munsif which was open 
‘during the vacation of the Court of the District Munsif and that 
it became barred on the 12th June, 1936, and any period subse- 
‘quent thereto is not available to the plaintiff. The District 
Munsif took the view that the plea of limitation on which the 
defendant relied before him was well founded. He rested that 
‘finding on the fact that: 

“Normally the suit ought to have been filed in the Village Court and 


simply because the snit is barred by time the plaintiff cannot take advantage 


of the concurrent jurisdiction of this Court to try suits which are primarily 
triable by Village Courts.” 


Before me reliance has been placed by both sides on S. 20 
(a) of the Madras Village Courts Act, which states that if a 
suit which is triable by.a Village Court is instituted in the Court 


Subba Rao 


v. 
Narsiah. 


Subba Rao 
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Narsiah. 
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of a District Munsif, he may, unless sufficient reasons exist to 
the contrary, transfer it to the Village Court. I may also refer 
to sub-S. (2). It is argued that the spirit of the Act is that 
suits of this value should in the first place be tried under the 
Village Courts Act. There are of course two great differences 
between the two tribunals. The District Munsif’s Court is 
regulated by the provisions of the Code of Civil Procedure. 


The Court of the Village Munsif is not. The latter view seems 
to me to be the effect of the decision in Augustus Brothers v. 
Fernandezi, If that is so I think it is right not to apply S.°15, 
Code of Civil Procedure, to a suit of-this sort. S. 15, Code 
of Civil Procedure, says: 

“Every suit shall be instituted in the Court of the lowest grade 
competent to try it,” 
and I think that must refer to Courts subject to the Code. 
The procedure of the Village Courts 1s very special and decidedly 
of a comprehensive character. I notice however that although 
the provisions of the Indian Limitation Act will apply to suits 
under the Village Courts Act (S. 20)—there is no provision 
applying the Code of Civil Procedure to such suits. 


The point which I have to decide appears to have behind it 
no authority——that I have already indicated—and I must there- 
fore decide the question as a.matter of first impression after 
hearing the interesting arguments of learned Counsel on either 
side. In the absence of authority I do not consider that the 
period allowed by S.4o0f the Limitation Act was intended to 
be cut down. I do not think that I ought toimply that a litigant 
should be deprived of his right to go to a normal Court subject: 
to normal procedure because a Court of a very special nature-— 
the Village Court, happened to be open to him. To take away 
the right given by the Limitation Act requires, I think, some 
more substantial basis than implication. Prima facte, the 
plaintiff is entitled to sue in the District Munsif’s Court. There 
is no compulsion to go to the Village Munsif’s Court. Prima 
facte owing to the long vacation of the District Munsif’s Court 
and the dates of the promissory note the plaintiff was entitled 
under S. 4 of the Limitation Act to wait until the 22nd June 
before filing the suit. In the absence of authority I see no 
reason why that right should. be curtailed. 





1. (1915) 29 M.L.J. 474. 
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The result is in my view this petition should be allowed 
with costs in this Court; but in tbe lower Court each side will 
bear its own costs. The matter will go back for decision by the 
District Munsif. It will be open to the defendant to raise any 
points other than the point that the plaintiff had agreed to give 
up his claim which has already been decided. The defendant 
indicates that he will rely upon thé terms of the Madras 
Agriculturists Relief Act. 


K. S. l DEPA Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice HORWILL. 
Viswanadhula Gurayya and 
another .. Petitroners* (Defendants) 
v. 
Danturthi Venkataratnam.. Respondent (Plaintif). 
Madras Estates Land Act (Amending Act XVIII of 1936)—Suit in 


Court having jurisdiction before the Act—Jurisdiction if lost by reason of 
the Act. ` 


In a suit for rent in the Civil Court issues were framed and on a Civil 
Revision Petition which was allowed it was remanded for fresh disposal. 
The defendants then took the objection in an additional written statement 
that the Court had no jurisdiction by virtue of Act XVIII of 1936, under 
which the Court having jurisdiction would be a Revenue Court. 


Held, the Civil Court ceased to have jurisdiction after the passing of the 
Act and when it was brought to the notice of the Court it was bound to stop 
the case and return the plaint. 


Kondappa Naidu v. Mahalakshmamma, (1938) 1 M.L.J. 206 and Kotayye 
v. Ramakrishnayya, (1937) 2 M.L.J. 573, followed. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsiff 
of Cocanada dated 22nd March, 1937 and passed in S. C. 5. 
No. 763 of 1934. 

C. Rama Rao for Petitioners. 

K. Bhimasankaram for Respondent. 

The Court delivered the following 


JUDGMENT.—-The respondent to this petition brought a suit 
for rent. Certain objections were taken and issues framed. 
The matter was then brought up to this Court in revision and 
the then learned Chief Justice allowed the revision petition in 
part and remanded the suit to the lower Court for fresh disposal. 





*C. R.F. No. 1069 of 1937. 19th October, 1939, 
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After remand, the defendants put in an application to file an 
additional written statement to the effect that the Court had no 
jurisdiction by virtue of the passing of Act XVIII of 1936 by 
the provisions of which the petitioners became ryots of land 
situated within an estate, within the meaning of the Madras 
Estates Land Act, and that therefore a suit for rent would lie 
only in a Revenue Court. That petition was dismissed on the 
ground that the plea had been raised too Jate. 

_ It seems to have been admitted even in the lower Court— 
and it certainly has been here—that the rent 1s payable on land 
lying within an “estate”. That being so, the Court having juris- 
diction would be a Revenue Court; and the only question that 
arises in this petition is whether the Court that had jurisdiction 
to entertain the suit, lost jurisdiction subsequently on account of 
the passing of the Act. It is argued that if a Court.had lawful 
seisin of the matter, it could not lose it merely because of the 
passing of a subsequent enactment, unless there is an express 
provision depriving Courts of jurisdiction in pending suits. Such 
a provision one does not find in Act XVIII of 1936. Two cases 
have been discussed before me bearing on this point. One is 


Kondappa Naidu v. Mahalakshmammai, which was decided by a 


Bench of this Court, in which the judgment was delivered by 
Venkatasubba Rao, J. That was a case in which there had been 
a stay of pending Letters Patent Appeal because of S. 127 of 
the 1934 Act. It was taken up for hearing again only after the 
passing of Act XVIII of 1936. S. 13 of that Act provides that 
all proceedings stayed under S. 127 of the 1934 Act shall be 
disposed of as if the Act of 1908 as amended by the 1934 and 
1936 Acts had been in force at the original institution of the 
proceedings. The learned Judges could therefore have decided 
the case on that point; but although Venkatasubba Rao, J., 
refers to S. 3 in passing, the learned Judges preferred to go 
beyond the narrow limitations of 5, 13 and to decide the case 
on a much broader principle of law. Venkatasubba Rao, J., 
says: 


“By reason of the new definition of the word “estate”, the village must be 
deemed to have always and throughout been an estate.” 


That means that even though the suit was filed before the 
passing of the Act, the Court must be deemed to have had no 
jurisdiction to entertain the suit and that the plaint had to be 


~ 





1. (1938) 1 M.L.J. 206. 
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returned .for re-presentation to a Revenue Court. That 
was what was actually ordered in that case. In Kotayya 
v. Ramakrishnayyai, Venkataramana Rao, J., considered a case 
in which there had been no stay under S. 127 of the 1934 Act 
and to which therefore, S. 13 of Act XVIII of 1936 did not 
apply. Venkataramana Rao, J., came to the conclusion that the 
land was an ‘estate’ and that the defendants were ryots; and he 
drew the conclusion that in spite of the fact that the Civil Court 
had jurisdiction when the suit was filed, it ceased to have juris- 
diction after the Act was passed. He therefore ordered the 
lower Court to return the plaint for re-presentation to the Revenue 
Court. Although I may not be strictly bound by the conclusions 
in either of these cases, they are given in carefully considered 
judgments which I respectfully prefer to follow. In the présent 
case the lower Court therefore ceased to have jurisdiction after 
the passing’ of the Act; and when the attention of the Court 
was drawn to the fact that it had no jurisdiction, it was bound 
to stop the case and return the plaint.’ - 

The petitioners have however been guilty of laches “and 
much of the expenses of this litigation has been due to them. 
When the prior earlier Revision Petition was filed, no objection 
was taken on the ground of want of jurisdiction, although the 
Revision Petition was heard and decided after the Act was 
passed. In allowing this petition, therefore, I order that the 
petitioners should pay the costs of the suit incurred in the lower 
Court up to date and the costs of the prior Civil Revision 
Petition. There will be no order as to costs in this Court. 
The decree of the lower Court is set aside and the lower 
Court ordered to return the plaint to the respondent tor 
presentation to a Revenue Court. 
“K.S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice HORWILL, 
Narayanaswami Naidu and another .. Petilioners* (Peit- 





itoners) 
Ke ee ae 
Rajamanickam Pillai: _ ae Respondent (Res. 
` pondent). . : 


Agriculiurists’ Relief Act (IV of 1938), Ss.8 and 9—Compromise decree 
—Payment of money in part discharge of debt—Appropriation first towards 
interest and costs and Parana towards a AERE whether 


permissible. ices ES! cock OS 
. (1 937) 2 M.L.J. 573 : Ea oe a 
*C.R.P. No. 1216 of 1939, 20th October, 1939. 
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Where a final decree on a compromise was passed on 14th August, 1937, 
and three days later, that is, on 17th August, 1937, the petitioner paid a 
certain amount in part discharge of the debt and the respondent filed an exe- 
cution petition on 14th December, 1937, in which he stated that he had appro- 
priated the amount paid first towards interest and costs and the balance only 
towards principal, on an application for scaling down the debt under S. 8 
of the Act IV of 1938 the only question that arose being whether the 
respondent could be allowed to appropriate the sum first towards costs and 
interest, 

Held, that he could appropriate it in the manner he did. 

It would be contrary to the spirit of the Act and even to the literal’ 
meaning of sections 8 and 9 of the Act, to hold that for purposes of the Act 
the debt was incurred after the Ist of October, 1932. 

Decision of Pandrang Row, J., in C.R.P. No. 86 of 1939, referred to. 

Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge of Mayavaram 
dated 20th January, 1939 and made in A. S. No. 72 of 1938. 
preferred against the order of the Court of the District Munsif 
of Shiyali dated 30th July, 1938 and made in I. A. No. 261 of 


- 1938 in O. S. No. 65 of 1936. 


Ch. Raghava Rao and S. Rajaraman for Petitioners. 

M.S. Venkatarama Atyar for Respondent. 

The Court delivered the following 

JupGMENT.—-The respondent brought a suit on a mortgage- 
bond against the petitioner; and a compromise decree was 
obtained on 17th October, 1936. A final decree was passed on 
14th August, 1937 and three days later, on 17th August, 1937, 
the petitioner paid Rs. 1,400 in part discharge of the debt. On 
14th December, 1937, the respondent filed E. P. No. 77 of 1938. 
in which he stated that he had appropriated Rs. 1,400 first 
towards interest and costs and the balance towards principal. 
The petitioner has since put in an application to scale down the- 
debt under S. 8 of the Madras Act IV of 1938; and the only 
question that arises in this petition is whether the respondent 
can be allowed to appropriate that sum of Rs. 1,400 first 
towards costs and interest and afterwards towards principal.. 
Both.the Courts below have held that he could. 

. The argument of the petitioner is that the appropriation: 
took place only on 14th December, 1937, the date on which E. P.. 
No. 77 of 1938 was filed; but it does not follow that because 
that. was the first mention of the appropriation, it took place 
onlyon that date. The payment of Rs. 1,400 was presumably 
immediately applied i in reduction of the debt. It is not as iff 
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(taking the figures in paragraph 7 of the first Court’s judg- 
ment) that Rs. 2,139-15-5 remained outstanding after the date 
of payment and on the other side there was a credit of 
Rs. 1,400. That payment of Rs. 1,400 was not carried on in 
anamath to be credited at some future date: the money was at 
once applied to the reduction of the debt. So, it cannot be said 
that the interest due on 17th August, 1937, remained outstand- 
ing after the payment was made. In a Privy Council case 
(Luchmeswar Sing Bahadur v. Syad Lutf Ali Khan’) it 
was held that if the debtor did not himself make a specific 
appropriation when he made the payment, the creditor had a 
right to consider it as a payment towards interest. So that on 
the date of the payment it must be deemed to have gone in 
discharge firstly of interest and secondly of principal. 

Mr. Raghava Rao has put forward a rather ingenious 
alternative argument that we must consider the debt to have 
arisen on 17th October, 1936, the date of the compromise 
decree, so that it is S. 9 of the Act and not S. 8, that has to be 
applied. It seems clear that the Legislature intended to draw 
a definite distinction between the treatment of debts that first 
arose before the Ist of October, 1932 and those that arose after 
that date; and although in some ways the compromise decree 
may be considered to have given rise to a new debt, yet I think 
it would be contrary to the spirit of the Act and even to the 
literal meaning of these two sections to interpret this as mean- 
ing that, for purposes of Ss. 8 and 9, the debt was incurred 
after the Ist of October, 1932. The decision of Pandrang 
Row, J., in C. R. P. No. 86 of 1939is quoted as an authority 
for the contention that a debt was incurred on the date of the 
compromise decree; but I do not find that Pandrang Row, J. 
went so far. There seems to have been an argument before 
him in which an attempt was made to split up the compromise 
decree and to say that a certain part must be deemed to be 
interest and a certain part principal. Pandrang Row, J., re- 
pelled that argument and held that a compromise decree must be 
taken as a whole, that it is not permissible to split up a com- 
promise decree in the manner suggested, and that the amount 
due under the compromise decree must be taken as principal. 

` I agree with the finding of the Courts below and accord- 
ingly dismiss this petition with costs. 

K. C. 





Petition dismissed. 
1, (1871) 8 Beng.L,R. 110 (P.C.). 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED Henry LionEL Leaca, Chief 


Justice, MR. Justice WADSWORTH AND MR. JUSTICE PATANJ ALI 
SASTRI, i 


P. R. S. A. R. Periakaruppan 


Chettiar _. Petitioner* (Petitioner) 
v. 
P. s. A. R. A. R. Arunachalam 
Chettiar and others .. Respondents (Nil, Respondents 
and Nil). 


Provincial Insolvency Act (V of 1920), S. 35—Adjudication based on 


alleged fraudulent preference of one cred.ior—Finding tn proceedings under 


S. 54 of the Provincial Insolvency Act, that there was no preference—Anntl- 
ment of adjudication under S.35—Jurisdiction to make —Failure of debtor to 


- object to adjudication—If bar to application for annulment—S.37—Dis posal 


of assets realised on annulment. 


When it is shown that no act of insolvency has in fact been committed the 
Court can set aside the adjudication on the ground that the debtor ought not 
to have been adjudged insolvent. The fact that the debtor does not object 
to an order of adjudication being passed against him is no bar to granting of 
an application for an order setting aside the adjudication under the provi- 
sions of S. 35. When an adjudication has taken place under the Provincial 
Insolvency Act and it has been shown that no act of insolvency has been 
committed the Court has no discretion in the matter. It must annul the 
adjudication, The word used is “shall” and differs from S. 21 of the 
Presidency Towns Insolvency Act where the word ‘may’ is used. 

Gopu Chinna Jogayya v. Mamidit Satyanarayana, (1939) 2 M.L.J. 753, 
overruled. 

[Under the powers under S. 37 money fraudulently paid by the debtor 
after his adjudication but before annulment to an individual having been 
found to be the result of a fraud was allowed to be distributed rateably 
between the creditors who had proved in the insolvency. The other assets 
realised were directed to be delivered to the debtors.] ‘ 


Petitions under S. 75 of Act V of 1920, praying the High 
Court to revise the decree of the District Court of Coimbatore 
in C. M. A. No. 126 of 1935, preferred against the order of the 
Court of the Principal Subordinate Judge of Coimbatore dated 
30th March, 1935 and made in I. A. No. 343 of 1935 in L P: 
No. 242 of 1927. 


K. Rajah Aiyar and M. Krishna Bharathi for Petitioner 
in-C.-R. P. Nos. 572 and 573, S. Ramachandra Aiyar for C. R. 
P. Nos. 720 and 721, T. M. Krishnaswami Aiyar and N. Siva- 


0 At maa aaaaaaaaamaaaaaamaraaama aaa 
*C. R. Ps. Nos: 572, 573. 720, 721, 1005and __ _15th November, 1939. _ 
1006 of 1936. 
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ramakrishna Atyar for Petitioner in C. R. P. Nos. 1005 and 
1006 of 1936, 


T. M. Krishnaswami Atyar, N. Stvaramakrishna Atyar, 
K. Kuttikrishna Menon and P. Anandan Nair for Respondents 
in C. R. P. Nos, 572 and 573, N. Stvaramakrishna Aiyar, 
A, C. Sampath Aiyangar, K. Kuttikrishna Menon and P. 
Anandan Nair for Respondents in C. R. P. No. 720, N. Stva- 
ramakrishna Aiyar, K. Kuttikrishna Menon and P. Anandan 
Nair for C. R. P, No. 721, S. Ramachandra Aiyar, K. Kultti- 
krishna ‘Menon and P. Anandan Nair for Respondents in 
C. R. P. Nos. 1005 and 1006 of 1936. 

The judgment of the Court was delivered by 


The Chief Justsce.—These six Civil Revision Petitions deal 
with three different matters arising out of the adjudication in 
insolvency of one Palani Goundan and his son Kandaswami 
Goundan by the Subordinate Judge of Coimbatore, but they may 
all be conveniently dealt with in one.judgment. The order of 
adjudication was passed on the 26th September, 1928, on a 
petition filed by P. S. A. R. A. R. Arunachalam Chettiar who 
alleged that the insolvents had fraudulently preferred another 
Chettiar, Somasundaram by name, by executing in his favour 
on the 2nd June, 1927, a mortgage of immovable property. The 
insolvents did not enter an appearance and the order of adjudi- 
cation was passed without opposition. On the 14th October, 
1929, the petitioning creditor applied to the Court for an order 
under the provisions of S. 54 of the Provincial Insolvency Act 
setting aside the mortgage in favour of Somasundaram. The 
Subordinate Judge held that the fraudulent preference alleged 
had been established and set aside the transaction. An appeal 
followed to the District Judge of Coimbatore, who allowed it. 
The petitioning creditor then asked this Court to restore the 
order of the Subordinate Judge in the exercise of its revisional 
powers. This Court, however, agreed with the District Judge 
that there was no fraudulent preference and consequently refused 
to interfere with his order. On the 25th March, 1935, as the 
result of this Court’s decision the insolvents applied to the 
Subordinate Judge for the annulment of the adjudication and a 
similar application was fled by a creditor, P. R. S. A. R. Peria- 
karuppan Chettiar. These petitions were allowed and the 
adjudication was set aside under the provisions of S. 35 of the 
Act. On appeal the District Judge reversed this decision and 
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three of the petitions now before the Court, namely, Nos. 572, 
720 and 721, ask this Court to revise the District Judge’s order. 

S. 35 of the Provincial Insolvency Act says that where in 
the opinion of the Court a debtor ought not to have been adjudged 
insolvent the Court shall, on the application of the debtor, or of 
any other person interested, by order in writing, annul the 
adjudication. The Subordinate Judge held that the Court had 
an unrestricted power to set aside the adjudication where it was 
established that the order of adjudication ought not to have been 
passed. The District Judge considered that the power of the 
Court was restricted to a case where it could be shown that on 
the materials before it at the time of the adjudication the order 
ought not to have been passed. Although at a later stage it 
becomes apparent that the order of adjudication would not 
have been passed if the Court had been in possession of the 
whole of the facts the Court has, in the opinion of the District 
Judge, no power to set aside the adjudication. 

The section contains no restriction on the power of the 
Court to set aside the adjudication where it is shown that the 
debtor ought not to have been adjudged insolvent. The District 
Judge bas read something in the section, which is not there and 
moreover his decision is opposed to principle. In the words of 
James, L. J., in Ex parte Learoyd: In re Foulds!: 

“A man cannot be ‘duly’ adjudged a bankrupt, unless the great requisite 
of all exists, that he has committed an act of bankruptcy. That is the capital 


offence of which he must have been guilty before he can be ‘duly’ adjudged a 
bankrupt.” 


If no act of insolvency has been committed the estate cannot 
be administered under the provisions of the Provincial Insolvency 
Act and S. 35 has been inserted in the Act to give the Court 
power to set aside an adjudication which ought not to have been 
made. S. 35 of the Provincial Insolvency Act corresponds to 
S. 35 ofthe Bankruptcy Act of 1883, In In re Hester: Ex parte 
Hester, a case which was decided under the Bankruptcy Act 
of 1883, Charles, J., said :— 

“Is it a case in which, if he had been adj udged a bankrupt, the Court 
would say that he ought not to have been soadjudzed? These words are 
undoubtedly very wide, and many grounds can be conceived upon which the 
Court might come to the conclusion that a debtor ought not to have been 
adjudged bankrupt. For example, if there was no sufficient petitioning 


creditor’s debt, or no act of bankruptcy, or if it turned out that the adjudica- 
tion had been obtained for some sinister purpose, that is, some purpose 


1, (1878) 10 Ch. D. 3. 2. (1889) 22 Q.B.D. 632. 
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foreign to the administration of bankruptcy law; all these are grounds on 
which the Court might be of opinion that the debtor ought not to have been 
adjudged bankrupt.” 


There is here express authority for the statement that 
where it is shown that no act of insolvency has in fact been 
committed the Court can set the adjudication aside on the 
ground that the debtor “ought not to have been adjudged 
insolvent.” 


In the Bankruptcy Act of 1869 which remained in force 
until the Bankruptcy Act of 1883 was passed there was no 
corresponding section to S. 35, but the Court of Appeal held 
that in a proper case the Court had power to annul an adjudica- 
tion, see Ex parte Geisel: In re Stangerl. In that case the 
petitioning creditor alleged that his debtor had committed an 
act of bankruptcy by departing from his dwelling house with 
intent to defeat and delay his creditors. He had failed to show 
that the debtor was alive in some other place at the time. An 
order of adjudication was passed, but it was set aside by the 
Court of Appeal on the ground that the Court was not satisfied 
that the man was: alive at the time. Probate had in fact been 
granted of the alleged bankrupt’s will. 

The fact that a debtor does not object to an order of 
adjudication being passed against him is no bar to the granting 
of an application for an order setting aside the adjudication 


under the provisions of S. 35. In Re Helsby, a married woman, 


was adjudged bankrupt on the ground that she was carrying on 
a business of her own with her capital. She offered no opposi- 
tion when the adjudication was made and she allowed it to 
stand until criminal proceedings for alleged offences against the 
‘bankruptcy law had been instituted against her and other mem- 
bers of her family. She then applied to have the adjudication 
set aside and it was held by the Divisional Court that she was 
‘entitled to the order asked for because it had become apparent 
that she was not carrying on a business of her own with her 
own capital. 

In support of his contention that the order of the District 
Judge is right, Mr. T. M. Krishnaswami Atyar has quoted to us 
twocases, Ex parte French: Re Trim’ and Gopu Chinna Jogayya 
v. Mamidi Satyanarayanas In the first of these cases, a trader 


1. (1882) 22 Ch. D. 436. : 
2, (1893) 69 L.T. 864. 3. (1882) 47 L.T, 339. 
4, (1939) 2ML.J. 753. |, 
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having committed an act of bankruptcy, a petition was presented 
against him by two creditors and an adjudication followed. 
subsequently, the debtor moved the Court to annul the adjudica- 
tion on the ground of the insufficiency of the pctitioning 
creditors’ debt. Bacon, C.J., held that the debtor ought to have 
appealed against the order of adjudication within the 21 days 
limited for that purpose, and that not having done so, the 
publication in the Gazette, was, under S. 10 of the Bankruptcy 
Act, 1869, conclusive evidence of the validity of the adjudica- 
tion. The fact that the petitioning creditors’ debt was not of 
the amount on which a petition could be based was not a 


sufficient reason for the annulment of the adjudication. The 
judgment in this case was delivered on the 13th November, 
1882, four days before the judgment of the Court of Appeal in 


Ex parte Geisel: In re Stangeri, where it was held that S. 10 of 
the Bankruptcy Act, 1869, had no application and an adjudica- 


tion could be annulled even after the time for appealing had 
elapsed. Therefore Ex parte French: Re Trim® must be taken 


to have been overruled. It certainly has no application in. the 
case before us. 


In Gopu Chinna Jogayya v. Mamidi Satyanarayana3, a 
creditor applied to have an order of adjudication annulled on 
the ground that the petitioning creditor’s debt was a bogus one. 
Kunhi Raman, J., said that there was no doubt that but for the 
petition the adjudication would not have taken place but hé 
added: . 


“Once an adjudication takes place all the other creditors of the debtor 
beconie interested in the matter and unless the appellant here is able to show 
that the debtor did not owe any other debts or that the debtor was not really 
insolvent at the time the order of adjudication was made by the lower 
Court, it is not open to him to contend that it isa case in which the order of 
adjudication ought not to have been made.” 


These observations cannot be accepted as a correct 
statement of the law. When an adjudication has taken place 
under the Provincial Insolvency Act and it has been shown that 
no act of insolvency has been committed the Court has no. 
discretion in the matter. It must annul the adjudication. The 


word used is “shall” and the section in this respect differs from 





1. (1882) 22 Ch. D, 436. 


2. (1882) 47 L.T. 339, 3. (1939) 2 M.L.J. 753. 
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S. 21 of the Presidency Towns Insolvency Act where the word 
‘may’ is used. 


In the present case the judgment of this Court upholding 
the decision of the District Judge that there was no fraudulent 
preference is conclusive of the question whether an act of 
insolvency had taken place. The decision was that there had 
been no fraudulent preference and this decision is binding on all, 
the insolvent, the creditors, and the mortgagee. As there was no 
act of insolvency the Court is bound to annul the adjudication. 
Therefore the order of the District Judge willbe discharged and 
the order of the Subordinate Judge restored with costs in favour 
of the petitioners in petitions Nos. 572, 720 and 721 of 1936 
(one set throughout}. The costs will be paid by the petitioning 
creditor. 


Civil Revision Petition No. 573 of 1936 arises out of an 
application filed by the Official Receiver in these circumstances. 
After the adjudication but before its annulment, the insolvent paid 
to P. R.S. A. R. Periakaruppan Chettiar a total sum of Rs. 3,600. 
There were five payments altogether and were made between 
the 9th September, 1928 and 22nd September, 1931. There is 
no doubt here that the insolvents and Periakaruppan Chettiar 
were parties to a gross fraud. The Official Receiver applied to 
the Court to direct Periakaruppan Chettiar to refund a sum of 
Rs. 2,700 which the Official Receiver understood was the total 
amount which had been paid by the insolvents to this creditor. 
The Subordinate Judge held that the creditor had received only 
Rs. 1,200 during the period of adjudication, but as the order 
of adjudication had been annulled, he dismissed the Official 
Receiver’s petition. An appeal followed to the District Judge, 
who held that Periakaruppan Chettiar had in fact received 
Rs, 3,6UQ and directed him to pay it over to the Official 
Receiver, which he did. It is common ground that the total 
amount received by Periakaruppan Chettiar was the Rs. 3,600 
found by the District Judge. Periakaruppan Chettiar now asks 
this Court to revise,the order of the District Judge and direct 
that the money be paid over to him. S. 37 (1) of the Provin- 
cial Insolvency Act reads as follows :— 

“Where an adjudication is annulled, all sales and disposition of property 
and payments duly made, and all acts therefore done, by the Court or receiver 
shall be valid; but, subject as aforesaid, the property of the debtor who was 
adjudged insolvent shall vest in such person as the Court may appoint or in 


default of any such appointment, shall revert to the debtor to the extent of 
30 
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his interest therein on such conditions (if any) as the Court may, by order in 
writing, declare.” 

In Veerayya v. Srinivasa Raoi, a Full Bench of this Court 
held that under this section the Insolvency Court retains full 
power to give directions as to the realization and disposal of 
the debtor’s assets. The power ought not to be used arbitrarily 
but used in the interests of the general body of creditors, which 
meant that the proper order for the Court to pass was that the 
appointee should continue to realize and distribute the debtor's 
property in accordance with the provisions of the Act. The 
person appointed had not all the statutory powers of an Official 
Receiver but only such powers as the Court conferred upon him. 


5. 37 gives the Court a wide discretion. The annulment 
of the adjudication does not mean that the debtor who is ad- 
judicated is necessarily to be placed in possession of the property 
which is in the hands of the Official Receiver at the time the 
adjudication is set aside. The directions of the Court must 
depend on the circumstances in eachcase. In this case it would 
hot be proper to allow Periakaruppan Chettiar, who has been 
guilty of a gross fraud on the Court and on his fellow creditors, 
to enjoy the fruits of his fraud. When the money was in his 
hands it was not his. It was money which was vested in the 
Official Receiver and he only got possession of it as the result 
of the fraud. When the adjudication was set aside the Official 
Receiver was not as such entitled to the money. It then 
belonged to the insolvents, as Mr. Rajah Aiyar concedes. The 
money is now in the hands of the Official Receiver and is still 
the property of the debtors. In view of their participation in the 
fraud we consider that it would also be improper to direct the 
Official Receiver to pay it over to them. We are of the opinion 
that the proper course in the circumstances of this case is to 
direct that the money be vested in the Official Receiver, not as 
Official Receiver, but as a person appointed by the Court under 
the section, and we direct accordingly. The Official Receiver 
will in due course take steps to distribute the Rs. 3,600 rateably 
amongst the creditors who have proved in the insolvency pro- 
ceedings. He will be entitled to the usual commission and 
charges. This petition has been opposed by the petitioning 
creditor and the Official Receiver. They are entitled to their 
costs (one set throughout). 








1. (1935) 69 M.L.J. 364: LL.R. 58 Mad. 908 (F.B.). 
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The remaining petitions are Nos. 1005 and 1006. The 
petitioning creditor here asks that certain.other assets in the 
hands of the Official Receiver should be distributed by him 
amongst the creditors. There are no special circumstances 
which justify an order of this nature. The Official Receiver 
will be directed to deliver the assets, other than the Rs. 3,600, 
to the debtors two months hence. The properties will be 
handed over to them then, subject, of course, to any order of 
the Court which may be passed in the meantime. There will be 
no order as to costs in these petitions. 

The Official Receiver will be allowed one set of costs out 
of the estate throughout in respect of petitions Nos. 572, 720 
and 721, and one set in petitions Nos. 1005 and 1006. 


Petitions Nos. 572, 573, 720 and 721 of 1936 allowed. 

Petitions Nos. 1005 and 1006 of 1936 dismissed. 

KeS: ———— 
[FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-SIR ALFRED Henry LioneL LEACH, Chief 
Justice, Mr. JUSTICE KrisHNASWAMI AIYANGAR AND MR. 
JUSTICE SOMAYYA. 


Paladugu Veera Ramachandra Rao.. <Appellani* (3rd (De 
fendant) 
v. 
Paladugu Parasuramayya and 
` another Respondents (Plaintiff 


and 2nd Defendant). 


Civil Procedure Code (V of 1908), S. 48—Time-barred decree—Amend- 
ment under S. 152 in conformity with judgment—Effect on limitation—Limi- 
tation Act, Art. 182—If applicable. : 

There can be no execution of a decree governed by S. 48 of the Civil 
Procedure Code when twelve years have passed from the date of the decree, 
amendment or no amendment, A correction under S. 152, Civil Procedure 
Code, made ina time-barred decree stil] leaves the decree time barred and 
does not have the effect of starting a fresh period of limitation, Art. 182 
of the Limitation Act clearly leaves the provisions of S.48, C.P.C., untouched, 

Decision of Madhavan Nair and Cornish, JJ.,in C. M.A. No. 264 of 1931 
(unreported), overruled. 

Fagir Chand v. Kundan Singh, (1932) LL.R. 54 All. 622, approved. 

Narsingrao Konher Inamdar v. Bando Krishna Kulkarni, (1918) LL.R. 
42 Bom. 309; Ganesh Das v. Vishan Das, A.J.R. 1935 Lab. 292 and Musammat 
Dulhin v. Mahanth Harihar Gir, (1939) LL.R. 18 Pat. 395, referred to. 








* A, A, A, O, No. 135 of 1937. 3rd November, 1939. 
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Appeal against the order of the District Court of Guntur 
dated 9th February, 1936, and made in Appeal No. 33 of 1936 
preferred against the order of the Court of the Subordinate 
Judge of Guntur in E. P. No. 443 of 1935 in O. S. No. 17 ef 
1921. 

P. Satyanarayana Rao for Appellant. 

A, Lakshmayya for Respondents. 


The Court delivered the following 

Juvcments. The Chief Justice.—This appeal raises a ques- 
tion of limitation. On the 9th March, 1922, the first respondent 
obtained in the Court of the Subordinate Judge of Bezwada a 
money decree against the appellant, the appellant’s uncle and a 
cousin, who were the members of an undivided family. The 
amount for which judgment was obtained was Rs. 3,735, but a 
mistake was made in drawing up the decree and the figure inserted 
was Rs. 2,200. It was not until the 16th July, 1928, that the mis- 
take was corrected under the provisions of S. 152 of the Code 
of Civil Procedure, Onthe 6th December, 1933, the respondent 
caused the decree to be transferred to the Court of the 
Subordinate Judge of Guntur for execution and on the 5th 


‘March, 1934, he applied for attachment of certain immovable 


property. The appellant objected to the attachment on the 
ground that the property was his personal property and the 
decree had only made him liable to the extent of his interest in 
the family property. This objection was well founded and the 
attachment was raised. On the 12th November, 1935, the 
respondent filed another application for execution. Here he 
asked for the attachment of two. decrees, one obtained by the 
appellant alone and the other in conjunction with his cousin. It 


“was contended that the application was barred by the law of 


limitation and the contention was upheld by the Subordinate 
Judge. An appeal followed to the District Judge of Guntur 
who held that the decree was barred so far as it related to the 
sum of Rs. 2,200 but it was enforceable to the extent of 
Rs. 1,535, the difference between the Rs. 2,200 and Rs. 3,735, 
the figure which was inserted in the decree as the result of the 
amendment. 

It is obvious that the District Judge’s decision was wrong 
in allowing execution of part of the decree. The respondent 
must be entitled to the full amount, if entitled to anything. 
When the provisions of S. 48 of the Code of Civil Procedure 
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and Art: 182 of the Limitation Act are considered it however 
becomes manifest that the Subordinate Judge was right in 
tiolding that the decree was time barred. 


S. 43 (1) of the Code of cave Procedure reads as 
follows :— 


“Where an application to execute a decree not being a decree granting 
an injunction has been made, no order for the execution of the same decree 


shall be made upon any fresh application presented after the expiration of 
twelve years from— 


(a) the date of the gawan sought to be executed, or 


(b) where the decree or any subsequent order directs any payment of 
money or the delivery of any property to be made atacertain date or at 
recurring periods, the date of the default in making the payment or delivery 
in respect of which the applicant seeks to execute the decree.” 

Therefore a decree which has been passed for more than 
twelve years cannot be executed, but where the decree or an 
order passed subsequent to the decree directs payment of money 
or the delivery of property to be made at a certain date or at 
recurring periods the date of the defau:t in such a case shall be 
the starting point for the period of twelve years. O. 20,r. 7 
provides that the decree shall bear the date of the judgment. 


Sub-S. (2) of 5. 48 says: ; < 


“Nothing in this section shall be deemed-— 


(a) to preclude the Court from ordering the execution of a decree 
upon an application presented after the expiration of the said term of twelve 
years, where the judgment-debtor has, by fraud or force, prevented the 
execution of the decree at some time within twelve years immediately before 
the date of the application; or 


(b) to limit or otherwise affect the operation of Art. 180 of the second 
Schedule to the Indian Limitation Act, 1877.” i 

The corresponding article in the present Limitation Act is 
Art. 182. Now, turning to clause (4) of that article we 
find that the period of limitation where a decree has been 
amended is three years from the date of the amendment, but 
the article is expressly limited to applications for execution not 
provided for by Art. 183 or by S. 48 of the Code of Civil 
Procedure. Art. 183 refers to applications to enforce 
judgments of High Courts and it, has no bearing here. 
Inasmuch as Art. 182 clearly leaves the, provisions of S. 48 
untouched there can be no execution of a decree governed by 
S. 48 when twelve years have passed. from. the date of the 


decree, amendment or no amendment, At is true that there is no.” 


period of limitation for an-amendment of'a decree to correct an 
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accidental slip or omission under S. 152 of the Code. But 
because the Code gives the Court power to correct slips or 
omissions at any time it does not mean that the law of limitation 
is affected. A correction made in a time-barred decree leaves 
the decree still time-barred. < 

The guestion under consideration has been the subject of 
decisions by the Bombay, Allahabad, Lahore and Patna High 
Courts and they have all agreed that an amendment of a decree 
to bring it in accordance with the judgment does not have the 
effect of starting a fresh period of limitation. (See Narsingrao 
Kosher Inamdar v. Bando Krishna Kulkarni}, Faqir Chand v. 
Kundan Singh?, Ganesh Das v. Vishan Dass and Musammat 
Dullun v. Mahanth Harihar Girt.) In Fagir Chand v. Kundan 
Singh®, the Allahabad High Court observed :— 

“Now no change was made in S. 48 of the Code of Civil Procedure 
providing for the extension of the period of twelve years in that section 
from the date of the amendment of a decree. Weconsider that the legis- 
lature advisedly omitted that provision for extension from S. 48; and that 
the omission was not accidental. In our opinion the effect of the omis- 
sion is that an amendment of a deciee does not give a new date for 
starting a period of limitation, if the application for execution is 
beyond the period of twelve years allowed by S.48; thatis the period of 
twelve years under S. 48 is final and cannot be extended by any amendment of 
the decree, whether that amendment is made before the expiry of the period: 
of twelve years or whether that amendment is made after the expiry of the 
period of twelve years. The reason why no amendment was made in S. 48 is 
that probably the greater period of twelve years is allowed by that section, 
and it is probably the intention of the legislature that that period of twelve 
years should be final, and that within that period a decree holder should 
amend his decree and obtain all consequent remedies. If a decree-holder 


neglects to amend his decree within a sufficient period before the expiry of 
twelve years to allow him to obtain his remedy by execution, then he has 


only himself to blame.” 
I agree entirely with what is said here. 


In an unreported case of this Court (C.M.A. No. 264 of 
1931) Madhavan Nair and Cornish, JJ., without giving any 
reasons, held that the period of limitation should be calculated 
from the date of the amendment of the decree. As their deci- 
sion runs contrary to the plain wording of S. 48 of the Code 
of Civil Procedure and Art. 182 of the Limitation Act it 
cannot be allowed to stand. 

The learned Advocate for the respondent has argued that 
S. 48 of the Code of Civil Procedure is not in all cases final 





1. (1918) LL.R. 42 Bom. 309, 2 (1932) I.L.R. 54 All. 622, 
3. AIR. 1935 Lah. 292. ee 4, (1939) IL.R. 18 Pat. 395. 
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and has drawn attention to the provisions of S. 15 of the 
Limitation Act, but all that need be said is that S. 48 is final 
unless there is some statutory provision which governs it in a 
particular case, and that is not the position here. S. 48 
applies in the present caseand as more than twelve years had 
elapsed before the last application for execution was made the 
decree had become time barred. 


The appeal will be allowed and the judgment of the 
Subordinate Judge restored. The appellant is entitled to his 
costs in this Court and in the District Court. A memorandum 
of cross-objections filed by the respondent does not call for 
consideration and will be dismissed without costs. 


Krishnaswamy Atyangar, J.—I am of the same opinion. 
Indeed there is no escape from it when the language of S. 48 
of the Code of Civil Procedure is read in the light of the 
provisions of Art. 182 of the Indian Limitation Act. The 
words used in the first column of that article make it clear that 
the Legislature did not intend to interfere in any way with the 
limit of time fixed by S. 48. The Code of Civil Procedure and 
the Limitation Act were enacted at the same time and a 
comparison of the provisions of the two statutes makes it 
abundantly clear that there is an intimate relationship between 
the two. In the Limitation Act of 1908 a new provision was 
inserted to fix the point of time from which the period of limita- 
tion under Art. 182 has to be calculated where the decree is 
amended; clause (4) was added to the article, so as to make it 
clear in such a case that it is the date of the amendment from 
which limitation willrun. While the case of an amendment 
is thus met and provided for by Art. 182 of the Limitation Act 
it is significant that the language of S. 48 of the Code of 
Civil Procedure has been left unaltered. It is therefore a fair 
inference that the period of twelve years should be counted 
from the date of the decree irrespective ol any amendment that 
it might have undergone since. The date of the amendment 
does not therefore furnish a fresh starting point under S. 48 of 
the Code of Civil Procedure and must accordingly be ignored in 
making the calculation. 


It was suggested on behalf of the respondent that the fact 
that there is no period of time limited for an application for an 
amendment under S. 152 introduces an anomaly. It was said 
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F.B. that.a Court may grant and may be obliged to, grant an amend- 
ment even after the period of twelve years fixed by S. 48 of the 
chandra Code of Civil Procedure and where an amendment is so granted 


Y. the order would be rendered futile and barren unless S. 48 is 
eie understood as permitting the twelve years’ period to be 
Krishna calculated from the date of the amendment. This may be an 

swami anamoly but the remedy is in the hands of the Legislature. 


Atyangar, J. When the language of the statute is clear we cannot refuse to 
give effect to it on a consideration of this kind. 
Somayya, J. Somayya, J.—I agree with my Lord the Chief Justice. 
K.S. Appeal allowed and memorandum 
of cross-objections dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE ABDUR RAHMAN. 


Sornammal `.. Appellant* (Plaintiff) 

2. 
Thangavelu Mudaliar and others .. Respondents (Defen- 
- dants). 


Civil Procedure Code (V of 1908), O. 1,r. 9—Suit on mortgage by one 

; of two joint tenants—If suit maintainable and if decree can be passed in the 

Thangavelu absence of the other~ Death of the other pending suit and plaintiff becoming 
Mudaliar. solely entitled—If decree for whole amount can be passed. 


Where one of the two daughters (joint tenants) and heirs of a deceased 
mortgagee sued on the mortgage, objection was taken that, she was not 
éntitled to sue solely and exclusively on the mortgage bond. Pending the 
suit the other daughter died. 7 

Held, the provisions contained in O. 1, r. 9 are clear enough and make it 
incumbent on the Court to deal with the matter in controversy so far as 
regards the rights and interests of the parties actually before it, In excep- 
tional cases Court would refrain from passing a decree in favour of a plaintiff 
when it finds that all the parties interested in the subject-matter of the suit 
have not been impleaded. But because of the death of the sister pending suit, 
plaintiff was the only person entitled to recover the whole amount at the time 
of passing the decree, a decree for the full amount ought to be passed as the 
Court was justified in taking notice of subsequent events (death of sister), 
(A compromise in a partition suit by which the other sister authorised the 
plaintiff to sue for the whole amount, was also found valid.) 


Appeal against the decree of the District Court of East 
Tanjore at Negapatam in A. S. No. 128.0f 1933 preferred 
against the decree of the Court of the District Munsif of 
Mayavaram in O. S. No. 281 of 1932. 


Sornammal 
v 


"t 





* S. A. No, 250 of 1936.. >- 0 a.. ` 18th Aùgust, 1939. . ` 
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K. Rajah Asyar, Arumugam and Arunachalam for Appel- 
lant. 


T. V. Muthukrishna Atyar for Respondents. 
The Court delivered the following 


JUpDGMENT.—-The facts out of which this appeal has arisen 
are not in dispute and lie in a narrow compass. A mortgage 
was executed on the 24th April, 1915, by one Kandaswamy, 
father of defendants 1 and 2 in favour of Muthukumaraswami 
Pillai who died in 1918 leaving him surviving a widow and two 
daughters. The widow appears to have died shortly after her 
husband and we are not concerned with her in the present 
litigation. The money due under the mortgage was not paid 
and one of Muthukumaraswami’s daughters brought the present 
suit in June, 1932, for the sale of mortgaged property but she 
did not implead the other daughter as a party. This led the 
third defendant, who had purchased the mortgaged property 
from Kandaswamy and undertaken to discharge the mortgage 
debt, to raise the objection that the plaintiff was “not entitled 
solely and exclusively to sue on the mortgage bond.” Various 
other defences were also raised by the third defendant and his 
minor son the fourth defendant; but they were decided against 
them. The plea that the plaintiff was not entitled to sue alone 
was overruled by the trial Court but was upheld in appeal by the 
learned District Judge of East Tanjore and the suit was ordered 
to be dismissed. The plaintiff consequently appeals and the only 
question to be determined is whether the plaintiff was entitled to 
sue alone on the basis of the mortgage deed executed in her 
father’s favour or rather whether the decree passed in her favour 
by the trial Court had been wrongly set aside by the lower 
appellate Court. It might be stated here that the second daughter 
of Muthukumaraswami died during the pendency of the suitand 
it was not disputed that the two daughters of Muthukumara- 
swamy had ‘taken their father’s property as joint tenants with 
‘rights of survivorship although their interests were limited to 
their lives only. 


The determination of the question whether the plaintiff was 
entitled to sue depends mainly on a compromise arrived between 
her and her sister on the 8th October, 1930, in asuit for partition 
instituted by the latter in the Court of the, District- Münsif. of 
Mayavaram (O. S. No. 5 of 1930) and embodied in a decree 
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(Exhibit D). The lower appellate Court was of opinion that 
the decree embodying the compromise was inadmissible in 
evidence for want of registration as the mortgage in suit had 
not formed the subject-matter of that litigation and did not 
therefore fall within the category of decrees which were exempt 
from registration. This decision has been challenged on three 
or four grounds:—firstly that the suit (O. S. No. 5 of 1930) 
was for general partition and the mortgage-deed must be, in the 
absence of any evidence to the contrary, presumed to have formed 
the subject-matter of that suit; secondly, because no rights in the 
mortgage were created in the plaintif for the first time and the 
decree or the compromise on which the decree was based only 
recorded or recited an event which had happened in the past. 
Mr. Raja Aiyar has, in the alternative, submitted that even if 
the decree were held to be inadmissible in evidence, the decree 
passed by the trial Court should not have been set aside as the 
event of the plaintiff’s sister’s death which occurred during the 
pendency of the suit could not have been ignored and the 
plaintiff’s capacity to sue, even if defective at the time when the 
suit was instituted, could not be held to have remained so at the 
time when the suit came up for trial. In the end it was urged 
that the suit could not have been dismissed for non-joinder of 
the plaintifi’s sister and it was incumbent on the lower appellate 
Court to deal with the matter in controversy so far as regards 
the rights and interests of the parties actually before it. 
Mr. Ramaswami Aiyar on the other hand contends that in the 
face of a concurrent finding by both the lower Courts to the 


effect that the mortgage did not form the subject-matter of the 


suit for partition, it would not be possible for this Court to hold 
otherwise. He also contended that cl. 7 of the decree could not 
be construed so as to contain a record merely of a past event. 
The present suit was not, according to him, dismissed on 


account of non-joinder but really on a question of limitation as 
it was instituted shortly before the expiry of the period 
of limitation provided for such suits and would have met the 
same fate even if the plaintiff’s sister had remained alive. He 
also submitted that the plaintiff’s status on the date of the suit 
could not be improved by the sister’s subsequent death and it is 


‘only with the date on which the suit was instituted that we are 
“now concerned. 


IJ THE MADRAS LAW JOURNAL REPORTS. 243 


In order to appreciate the various contentions raised by the 
parties it would be better to have a clear idea as to what this 
clause in the decree actually stated. It reads as follows :— 


“As regards the recovery by the deed for Rs. 1,500, executed on 24th 
April, 1915, by Kandaswami Mudaliar in favour of the said Muthukumara- 
swami Pillai as aforesaid, the plaintif has no objection whatsoever.” 


Learned Counsel for the respondent contends that the 
translation printed on the record is not quite correct and 
suggests it should have been as follows :— 

“The plaintiff has no objection to the first defendant solely collecting the 
mortgage deed dated 24th April, 1915, executed in favour of the aforesaid 
Muthnkumaraswami Pillai by Kandaswami Mudaliar for Rs. 1,500.” 

It would be quite sufficient for the purpose of this appeal 
to accept the translation given by Mr. Ramaswami Aiyar and 
proceed to examine the clause on that basis. A careful reading 
of this document would show that whatever the arrangement 
between the parties might have been and without going into the 
question whether it did or did not form the subject-matter of 
the partition suit, the words only convey the idea that the 
plaintiff’s sister had no objection to the plaintiff collecting the 
amount of the mortgage in suit herself. In other words they 
amount really to a consent or authority given by her sister to the 
plaintiff to recover the mortgage amount. Cl. 7 of the decree 
is preceded by another clause in which the plaintiff had given a 
similar authority in almost identical words to her sister in regard 
to another mortgage, although it was for a much smaller 
amount. It is true that the plaintiff has in paragraph 5 of her 
plaint alleged that her sister had renounced her claim to this 
mortgage “by virtue of the decree in O. S. No. 5 of 1930”, but 
are the Courts bound as seems to have been stated by the Courts 
below, to hold a document to be inadmissible in evidence only 
because a party has tried to put an interpretation on it, although 
favourable to himself or herself, which is not borne out by its 
words and when the Court finds that interpretation to be wrong 
and the document admissible in evidence on a correct interpreta- 
tion? I am of opinion that the interpretation placed by a party 
on the document would not prevent the Court from coming to 
another conclusion and giving effect to the finding to which it 
may arrive. But since in view of certain observations made 
by me in Court when the case was being argued this question 
was not fully discussed by Mr. Rajah Aiyar and the learned 
Counsel for the respondent did not apparently for the same 
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réason think it necessary to refer to itin his reply. I have decided 
not to pursue this part of the matter any further and would 
refrain from expressing any opinion on it. 


This brings me to the first contention raised by Mr. Rajah 
Aiyar. He contends that it has not been proved on the record 
that the mortgage in suit was not included in the suit for parti- 
tion or. in other words that it had not formed the subject-matter 
of that suit, and since it was for the defendant, who had raised the 
objection to show that the mortgage in suit had not formed the 
subject-matter of that suit, he ought to be, in the absence of 
any evidence on the record, held to have failed to establish his 
objection. He also complains that the pleas raised by the third 
defendant in paragraphs 12 and 13 and on behalf of the fourth 
defendant in paragraphs 7 and 9 of their written statements 
were vague and they should not have been allowed to take the 
objection as to the inadmissibility of the decree for want of 
registration in the lower appellate Court. I do not feel impres- 
sed however by this complaint. The objection that the plaintiff 
was not entitled to sue alone was specifically raised by the third 
defendant and it was unnecessary for either of these defendants 
to anticipate, even if theyare supposed to have knowledge of the 
‘fact, the line of action to be adopted by the plaintiff in main- 
taining her locus standi to bring or continue the suit. It was 
incumbent on the plaintiff to show how she was entitled to sue in 
‘spite of the right having devolved on her and her sister jointly. 
Once she sticceeded in showing consent or authority or any other 
fact which would entitle her to bring the action alone, the onus 
“would shift to the other side to rebut the evidence adduced on 
behalf of the plaintiff. By producing the decree in the parti- 
tion suit, the plaintiff had at least prima facie discharged the 

_ onus, and it was thus for the defendant to show that the decree 
. was inadmissible in evidence for want of registration when 
we find that ordinarily all decrees or orders passed by Courts 
- are stated in S. 17 (2) (ut) to be exempt from registration. 
‘The learned Counsel for the respondent urges that the respon- 
dent has succeeded in establishing that the mortgage in suit did 
not form the subject-matter of the partition suit and tried to take 
: shelter under what he calls a concurrent finding of both the lower 


_Courts. “I have gone through paragraphs 14 to 15 of the trial 
. Court’s judgment and paragraphs 3 to 7 of the lower appellate 
. Court’ judgment and am_of the view that although there is 
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a reference to this question in paragraph 14 of the trial Court’s 
judgment, yet I cannot say if there is a definite finding on that 
point in favour of the respondent. Nor can Itrace a finding 
òn this question in the judgment of the lower appellate Court. 
My attention has been drawn however by the learned Counsel 
for the respondent to the decree and to the schedules which were 
annexed to the decree and it has been argued that if the mort- 
gage deed mentioned in clauses 6 and 7 of the decree had 
formed the subject-matter of the partition suit, they would 
have been mentioned in the schedules. This was the only 
evidence to which reference was made by the trial Court and 
in the absence of a copy of the plaint in the partition suit it 
came to a finding that it was ‘difficult to say that the suit mort- 
gage formed part of the subject-matter of the suit? How 
that inference could have been drawn by the trial Court, 
1 find it difficult to say myself unless it was of opinion that it 
was for the plaintiff to produce the copy of the plaint and to 
show that the mortgage in suit did form the subject-matter of 
the suit. The same contention was put forward once again 
before me; but I find myself unable to assent to the 


proposition that it was for the plaintiff to show that 


the decree was admissible in evidence when she was not 
even aware of the ground on which the validity of the decree 
or of the proceedings was impugned. It may be said that to 
expect the defendant in this case to prove a negative would 
come into conflict with the rule of evidence that the onus of 
proof lies on the party who asserts the affirmative of a fact. 
But a negative allegation must not be confused with the denial 
of an affirmative one. If a party wishes the Court to believe in 
the non-existence of a fact, it would be his duty to prove that 
it did not exist. A reference to the schedules attached to the 
decree is inconclusive and one cannot say if any arrangement or 
other facts had not been pleaded in that plaint in regard to the 
mortgage deeds referred to in cls. 6 and 7 of the decree which 
would not bring them within the ambit or the subject-matter of 
that suit. In the absence of any definite evidence on the record 
I must hold that the decree embodying the compromise was not 
inadmissible in evidence and could have been looked at to show 


whether the plaintiff was entitled to sue alone on the basis of 
the mortgage deed. As already stated there is no finding by the 
ower appellate Court that the mortgage in suit had not formed 


Sornammal: 

0, o 
Thangavelu 
Mudaliar. 


246 THE MADRAS LAW JOURNAL REPORTS. [1940 


the subject-matter of the partition suit; but had there been one, 
I would have been in the absence of any evidence of that fact 
on the record compelled to disregard it. 

In view of the conclusion to which I have arrived in regard 
to the first contention it seems to be unnecessary to decide the 
second objection that cl. 7 of the decree was merely a record of 
a past action and did not in itself purport or operate to create, 
declare, assign, limit or extinguish some right, title or interest of 
the value of Rs. 100 or upwards in immovable property for 
the first time. There is no doubt that if, as stated in paragraph 5 
of the plaint, the plaintiff’s sister Sivabagyam renounced her 
claim to the mortgage for the first time by means of the 
compromise which was embodied in the decree and if the 
mortgage did not form the subject-matter of the partition suits 
the decree could not be said to contain a recital of a past event 
and would not be without registration admissible in evidence.» 
But since it has not been established that the mortgage in suit 
did not form the subject-matter of the first litigation, it 1s 
unnecessary to examine the matter any further. 


Assuming however that the decree was inadmissible in 
evidence and conceding for the sake of argument that my deci- 
sion on the first point was not correct, the last contention put 
forward by Mr. Raja Aiyar has, in my opinion, considerable 
force. The provisions contained in O. 1, r. 9 of the Code of 
Civil Procedure are clear enough and make it incumbent on the 
Court to deal with the matter in controversy so far as regards 
the rights and interests of the parties actually before it. It may 
be that a Court would in certain exceptional cases refrain from 
passing a decree in favour of a plaintiff when it finds that all 
the parties interested in the subject-matter of the suit have not 
been impleaded but this rule can have no possible application 
when on account of the death of her sister although it occurred 
during the pendency of the suit the plaintiff was the only 
person, when the case was taken up for trial, who was entitled 
to recover the entire mortgage amount. It is unnecessary to 
consider here cases where an effective decree could not have been 
passed on account of a non-joinder of a necessary party or to 
cases of joint trustees where a trust had vested in them as a 
body or even those where a plaintiff co-mortgagee was suing for 
his share of the mortgage although authority is not wanting both 
of this and other Courts where a portion of the mortgage amount 
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has been decreed in favour of one co-mortgagee without 
impleading other co-mortgagees. (See Seih Bansiram Jashamal 
v.Gunnta Naga Atyar1, Baldeo Prasad v. Bhola Nath? and Peria- 
karuppa v. Satyanarayanamurthi8.) Nor is it necessary here to 
consider cases where the provisions of S. 22 of the Indian 
Limitation Act have been held to apply only when a defendant, 
against whom a relief was sought in the suit, was attempted to 
be added and not to apply when merely formal defendants were 
asked to be added after the expiry of the period of limitation 
more or less to safeguard the rights of the original contesting 
defendants. (See Jamna Kunwar v. Kunj Beharit and Bishen 
Singh v. Pirthi Chands.) In a case like the present S. 22 of 
the Limitation Act has no application at all. No new plain- 
tiff or defendant was being substituted or added in this case. 
Nor could the plaintiff have been said to be claiming her title 
through her sister Sivabagyam but must be held to be doing so 
through her deceased father. The plaintiff’s share in the mort- 
gage was simply augmented on account of her sister’s death 
and the plaintiff’s title to the whole of the mortgage amount, 
even if incomplete when the suit was instituted by her was 
completed by the rule of survivorship. The learned District 
Judge overruled this contention on the ground that the plaintifi’s 
sister's claim was barred by limitation when she died and the 
right of survivorship did not accrue to the plaintiff until after 
that date but it lost sight of the obvious fact that the plaintiff 
had not sued for half of the mortgage amount but was 
suing for the whole of the money due under the mortgage 
deed which she was, according to her allegations, entitled 
to recover herself. The defect of the want of registration 
of the decree, even if there was one, was thus cured by 
Sivabagyam’s death. The contention therefore that she was 
not entitled to the decree passed in her favour by the trial 
Court must be repelled. ‘The only thing that could possibly be 
urged, and which was rightly not urged by the learned Counsel 
for the respondent, was that the Court should not have taken 
notice of the events which happened after the institution of the 
suit. That this can be done and at times it is essential for the 
Courts to do, goes without saying. One need not be hyper- 


1. (1930) 59 M.L.J. 928. 2. (1929) LL.R. 52 All. 134. 
3. ALR. 1937 Mad. 136. 4. ALR. 1937 All. 502. 
5. ALR. 1937 Lah, 193. 
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technical in these matters and ought to take such events as have 
occurred after the institution of a suit into consideration in 
order to avoid further unnecessary litigation and to do complete 
justice between the parties. Instances where learned Judges 
have taken notice of such facts are very large but it would be 
sufficient to cite only two here—Appalasari v. Kannamma 
Nayuralul and Ram Ratan Sahu v. Mohan Sahut. I am there- 
fore of opinion that the trial Court was fully justified in 
taking notice of Sivabagyam’ s death and granting a decree 
to the: plaintiff. 


The appeal must for the above reasons succeed and is 
allowed. The decree of the lower appellate Court is reversed 
and that of the trial Court is restored except that it seems to 
be unnecessary in the circumstances to order the plaintiff to 
furnish security to the extent of half the mortgage amount. 
Time for payment, two months. The plaintiff will have her 
costs both here and in the lower appellate Court. 


Ke. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE WADSWORTH, 


Chidambara Thevar >- .. Appellant® (2nd Defendant) 

R. Swaminatha Rao Peshwa 

-> (dead) and others .. Respondents [Plaintiff (dead), 
Ist defendant and L. R. of 

< plaintiff]: 


Transfer of Property Aci (IV of 1882), S. 119—Amending Act (XX of 
1929)—Properties given in exchange—Defect in title of broperties—Claim for 
the return of the exchanged properties—Whether a third party innocent of 
the transaction could be dtspossessed—Governing 5.119 of Transfer of Pro- 
berty Act—-Amending Act whether affects rights. 


Where a person (plaintiff) by a deed of exchange transferred some of his 
lands to the defendant in return for his lands and the defendant sold the lands 
he got from the plaintiff to another, but in the meanwhile the plaintiff found 
that a portion of the lands he got in exchange from the defendant had been 
subject to a mortgage already and the mortgagee in “execution of his decree 
suibsequently deprived him of their possession, in a suit by the plaintiff for the 
return of the lands given by him to the defendant in exchange, 

Held, that following Sreenivasa Atyangar v. Johnsa Rowther, (1919) 
LL.R. 42 Mad. 690, the transferee could get no better title than that which his 


1. (1925) 49-M.L.J. 479, (489). _ 2. (1907) 6 CL: 7. 74, 
*S.A. No. 70 of 1936, - - ` 28th September, 1939. 
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transferor had and that therefore any person in possession of the defendant’s 
lands should he deemed to have taken the lands got in exchange from plaintiff 
subject to the liability which bound the person who got them from the plain- 
tiff originally, to give back the lands if the property, given in exchange for 
them, was lost. 


There is nothing in S. 119, Transfer of Property Act, which rules out a 
contingency such as this where an innocent person, into whose hands the lands 
had come, has to return them. 


The Amending Act of 1929 does not affect the transaction completed 
before the Ist April, 1930. The contract of exchange must be deemed to have 
as-an implied term the provision of the law governing the contract at the 
time. The governing date will not be the date of dispossession, but the date 
upon which the right was acquired, which was the date of contract in this 
case. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvarur dated 12th July, 1935, in A. S. No. 12 of 
1934 preferred against the decree of the Court of the District 
Munsif of Tiruturaipundi dated 29th June, 1933, inO. S. No. 15 
of 1933. 


V. Ramaswamt Aiyar and. R. Sundaralingam for 
Appellant. 


V. V. Ramadurat for Respondents. 
The Court delivered the following 


JUDGMENT.— This appeal raises the question of the effect 
of S. 119, Transfer of Property Act, as it stood before the 
amendment introduced in 1929. The facts are simple. The 
plaintiff was the owner of the land in A schedule. The first 
defendant was the owner of the land in B schedule. On 20th 
February, 1916, under Ex. A they effected an exchange whereby 
the plaintiff got schedule B and the first defendant got schedule 
‘A. In the deed of exchange each of them describes himself as 
the owner of the land given in exchangeand there are no special 
covenants excluding the operation of S. 119, Transfer of Pro- 
perty Act. On 24th May, 1916, the first defendant sold the A 
schedule land which he had got by the exchange to one 
Nagammal, who on 6th July, 1922, sold the sameland to the 
brother of the second defendant, who is the appellant here, 
Actually the plaintiff found that part of the B schedule land 
which he had got by the exchange was included in a big mort- 
gage and the mortgagee got a decree. Under that decree some 
of the items in B schedule were sold in Court auction to a third 
party and the plaintiff was dispossessed on 23rd February, 1931. 


Consequently he filed the suit in which he claims the return of 
32 
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the A schedule properties and expresses his willingness to 
surrender the balance of B schedule properties still in his 
possession. 


Now the law on the subject has been fully discussed by the 
learned Subordinate Judge with whose conclusions I agree. He 
follows the decisionin Sreenivasa Aiyangar v. Johnsa Rowtheri, 
and holds that the transferee can get no better title than that 
which his transferor had and that therefore the second defen- 
dant must be deemed to have taken this land subject to the 
liability which bound the first defendant to give back the land 
if the property which he had given in exchange for it to the 
plaintiff was lost. S. 119 before the amendment merely says 
that in the absence of a contract to the contrary, the party 
deprived of the thing or part thereof which he has received in 
exchange, by reason of any defect in the title of the other party, 
is entitled at his option to compensation or to the return of the 
thing transferred by him. Granted that this section does not 
explicitly say that the transferor is entitled to the return even 
when the property has passed into the hands of an innocent 
purchaser, there is nothing in the section which rules out such a 
contingency. The view taken by the Bench which decided 
Sreenivasa Aiyangar v. Johnsa Rowther!, has so far as I am 
aware, never been dissented from, in this Court. There are, 
however, three cases of other Courts which have been quoted 
before me as authority for the opposite view. The decision in 
Samar Bahadur Singh v. Jit Lal’, really is beside the point as it 
deals only with S. 120, Transfer of Property Act, and does not 
consider the wording of S. 119. There are two decisions of 
single Judges Ganga Singh v. Ragho Ram and Sujatkhan v. 
Nasafals4, in which a view different from that of this Court has 
been adopted, that is to say, the view that S. 119 prior to the 
amendment contemplated only the liabilities of the actual parties 
to the exchange and did not contemplate the imposition of any, 
liability on an innocent purchaser. That is, of course, substan- 
tially the result of the amendment to the section, but I do not 
think that the original section should be interpreted in the light 
of the subsequent change in the law. I am bound by the 
decision in Sreenivasa Aiyangar v. Johnsa Rowther\, which is 





1. (1919) LL.R. 42 Mad. 690. 2. (1924) I.L.R. 46 All. 359, 
3. ALR. 1934 Lah. 934 (2). 4. A.LR. 1934 Nag. 61. 
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against the view for which the appellant contends. I may 
remark that Gour’s Transfer of Property Act takes the opposite 
view but he’quotes no authority at all in support of it. I must 
therefore on the authorities as they stand uphold the view of 
the learned Subordinate Judge. 


A further contention is that the case will be governed T 
the amended S. 119 because the dispossession of the plaintiff 
was in February, 1931, after the new Act came into force. 
Here again I must decide against the appellant. S. 63 of the 
Amending Act lays it down that S. 59 which amends S. 119 
shall not affect the terms of incidents of any transfer of 
property made or effected before the first day of April, 1930, or 
any right, title, obligation or lability acquired, created or 
incurred before such date. It seems to me that the contract of 
exchange must be taken to have as an implied term the provision 
of law governing the contract at that time. It also seems to 
me that by the contract, the plaintiff must be deemed to have 
acquired a right to work out his remedy of restoration, as 
against the transferee and those claiming under him, in the 
contingency of his being dispossessed at some future date. The 
governing date will not be the date of dispossession, but the date 
upon which the right was acquired and that is, in my opinion, 
the date of the contract. ) 

In the result therefore I dismiss the appeal with costs. 
Leave to appeal is granted. 


Leave granted. l 
= KC Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS» 





PRESENT :—SIR ALFRED HENRY LIONEL Leacu, Chief ~ 


Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR, 


Kona Adinarayana .. Appellant® (1st Defendant) 
Uv. l 
Dronavalli' Venkatasubbayya and 
others .. Respondents (Plaintiffs). 


Specific performance—Contract for sale of land—Vendee entering into 
possession—One of the vendors (member of a joint Hindu family) minor— 
Right of vendors to sue for specific performance. 

Where the vendors were (three brothers forming a joint Hindu family) 
one of whom was a minor, and the vendee had entered into possession, a suit 
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by the vendors for specific performance ata time when the minor had attained 
majority is maintainable. 


Hoggart v. Scott, (1830) 1 Russ, & M. 293: 39 E.R. 113 and Solisburs v. 
Hatcher, (1842) 2 Y. & C.C.C. 54: 63 E.R. 24, applied. 


Appeal preferred under cl. 15 of the Letters Patent to the 
High Court against the decree of the Hon’ble Mr. Justice 
Venkataramana Rao in S. A. No. 726 of 1935 preferred against 
the decree of the Court of the Subordinate Judge of Masulipatam 
in A. S. No. 27 of 1936 (O. S. No. 272 of 1933, District 
Munsif’s Court, Gudivada). 

P. Somasundaram for Appellant. 

P. Satyanarayana Rao for Respondents. 

The judgment of the Court was delivered by 


The Chief Jusitce-—The appeal arises out of a suit for 
specific performance of a contract for sale of land tried in the 
Court of the District Munsif of Gudivada. The respondents 
were the plaintiffs. On the 4th August, 1930, by a contract in 
writing the respondents agreed to sell three-quarters of an acre 
of land in the Kistna District at the price of Rs. 1,095. The 
respondents are brothers and are members of an undivided 
family. The third respondent was a minor at the time the 
contract was entered into. The contract was signed by the 
major brothers and by the first respondent as the manager of 
the family and as the guardian of the minor. The appellant 
went into possession immediately after the execution of the 
contract and admittedly he has remained in possession and has 
enjoyed the rents and profits ever since. The suit for specific 
‘performance was filed on the 4th August, 1933. Thedppellant, 
although he was in possession and was treating the land as his 
own, set up the defence that the suit for specific performance 
would not lie as one of the vendors was a minor. His attitude 
in the circumstances can only be described as that of a very 
dishonest person. At the time of the institution of the suit the 
minor member of the vendor family had reached majority. The 
District Munsif granted the respondents a decree, but on appeal 
the Subordinate Judge of Masulipatam held that the major 
brothers alone were entitled to sue for specific performance. 
Accordingly, he limited the decree to two-thirds of the land on 
payment of two-thirds of the purchase consideration. The 
appellant then appealed to this Court and the first and second 
respondents filed a memorandum of cross-objections. The appeal 
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was heard by Venkataramana Rao, J., who restored the decree 
of the District Munsif, but gave a certificate permitting of this 
Letters Patent Appeal. 


In holding that the respondents were entitled to maintain a 
suit for specific performance the learned Judge relied on the 
decisions in Hoggart v. Scotti and Salisbury Hatcher2. In the 
first of these cases it was held that a plaintiff in a bill for the 
specific performance of a contract was entitled to a decree if, at 
the time of the hearing, he would show a good title, although 
he had not a good title at the time of the contract. Leach, 
M.R., observed: 

“The defendant, if he had thought fit, might have declined the contract 
as soon as he discovered that the plaintiffs had no title; and he was not 


bound to wait until they had acquired a title; but, he not having taken that 
course, it is enough that at the hearing a good title can be made.” 
In Salisbury v. Hatcher®, Knight Bruce, V. C., said: 

“In cases of specific performance the want of mutuality is a considera- 
tion generally material, but it is contrary to principle and authority to say 
that perfect mutuality is requisite in order to call a Court of Equity into 
action. There are cases in which plaintiffs have had a decree for specific 
performance against defendants, who, when the bill was filed, were not ina 
condition to enforce specific performance in their own favour. Where no 
legal invalidity affects the contracts, the enforcement of it in this Court is 
matter of judicial discretion.” 


In that case the purchaser not having rejected the purchase 
as soon as he had ascertained the real interest of the vendor 
and the vendor later having acquired a perfect title a decree for 
specific performance was passed. 

As Venkataramana Rao, J., has pointed out the fact that 

‘the appellant remained in possession of the land and did not 
repudiate the contract the right to repudiate must be deemed to 
have been waived. There is nothing in the law of India which 
‘prevents the application of the principle applied in Hoggart v. 
Scotti and Salisbury v. Haichera and I consider that those prin- 
ciples have direct application here. It would indeed be regrettable 
if the Coúrt could not give to the respondents the relief they ask 
‘against the injustice which they have suffered at the hands of 
the appellant. At no stage has he repudiated the contract but 
he has refused to pay the price of the land which lie has enjoyed 
for over nine years. 

The appeal will be ‘dismissed with costs throughout. 

KS. an aman Appeal dismissed, 


i. (1830) 1 Russ, & M. 293: 39 EAR. 113. 
ee 2. (1842) 2 Y. & C.C.C.54:63E:R:24.05 °° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. Justice VENKATARAMANA RAO AND MR, 
Justice Kunni RAMAN. 
The Offcial Assignee, Madras, 
representing the estate of 
S. N. Firm (Insolvents) .. Appelant* (17th Defendant) 
v. 
Natesam Pillai .. Respondent (Plaintif). 


Banker and customer—Money Rept in trust—-Test for ascertaining— 
Money put in for transmissson—Fized depositi account not opened—Banker 
becoming insolvent before paymeni—Right of depositor to be paid in full— 
Fiduciary relationship or relationship of debtor and creditor. 

Defendants 1 to 7 were members of a Hindu joint family carrying on 
business at Trichinopoly under the name of a banking firm which suspended 
payment on 30th April, 1935. The plaintiff had arranged to purchase certain 
lands in Tuticorin. The third defendant suggested to the plaintiff that the 
said transaction could be arranged through their branch office at 
that place. The plaintiff paid certain sums of money into the 
defendant’s firm between the 25th March and the 17th April, 1935, 
on the above account. After defendants were adjudged insolvents the 
plaintiff sued to recover the money paid by him and pleaded that the 
payment had been made by him under an arrangement that the defendants 
should keep the amount in trust for him until he decided how it should 
be disposed of. It appeared that the plaintiff had no prior banking transac- 
tions with the defendant’s firm. The account books of the defendants showed 
that the plaintifs money was credited in anamath or suspense account to 
await the instructions of the plaintiff as regards their disposal. The defen- 
dants’ oral evidence showed that when amounts were paid to their firm in 
current account or fixed deposit, generally pass books and cheque books 
used to be given and usually agreements used to be entered into regarding 
the interest payable on the deposits, but this procedure was not followed when 
the plaintiff’s money was received. 

Held, that money paid by the plaintiff was received by the defendants* 
firm in a fiducary capacity and not as between a Bank and its customer and 
that the plaintiff was consequently entitled to preferential payment in full of 
the money paid by him, 

Hart on Banking, Vol. I, page 582; in re Brown: Ex parte Pitt, 
60 L.T. 397: 6 Mor. 81; Burdick v. Garrick, (1870) 5 Ch. App. 233; Great 
Western Railway Co. v. London and County Banking Co., (1901) A. C. 414 
and Commissioners of Taxation v. English, Scottish & Australian Bank, Ltd., 
(1920) A.C. 683, referred to, 

Appeal against the decree of the Court of the Subordinate 


Judge of Trichinopoly dated 12th December, 1936 and made in 
O. S. No. 64 of 1935. 

K. P. Ramakrishna Atyar for Appellant. 

B. Sitarama Rao and A. V.Narayanaswam: Atyar for 


Respondent. 


The judgment of the Court was delivered by 
* Appeal No, 90 of 1937. l 16th November, 1939. 
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Kunhi Raman, J.—The Official Assignee of Madras who 
was impleaded as the 17th defendant in O. S. No. 64 of 1935 
on the file of the Subordinate Judge’s Court of Trichinopoly is 
the appellant. He was brought on record as representing the 
estate of defendants 1 to 7 who were adjudicated insolvents in 
I. P. No. 345 of 1935 on 6th September, 1935. They were 
members of a joint Hindu family which was carrying on a 
banking business under the name and style of the S. N. Firm 
which suspended business on 30th April, 1935. Between 25th 
March, 1935 and 17th April, 1935, the plaintiff-respondent had 
paid this firm a total sum of Rs. 6,950 at Trichinopoly in the 
‘following circumstances. The plaintiff had arranged to purchase 
certain lands in the village of Thiruvarambur from one S. V. 
Nallasivam Pillai of Tuticorin. When the plaintiff told the 
third defendant of this plan the latter suggested that the trans- 
action could be arranged through the defendant’s branch at 
Tuticorin which he said was close to Nallaperumal Pillai’s shop 
of that place. The plaintiff’s case was that the payment 
referred to above was made by him under an arrangement that 
the firm of defendants 1 to 7 should keep the total amount in 
trust for him until he decided how it should be disposed of. 
The plaintiff had no prior banking transactions with the defen- 
dants’ firm. The plaintiff’s case was that the amount was not 
deposited by him with the firm and that when he made the 
payment, no relationship of banker and customer arose between 
him and the firm. On the other hand the defendants’ firm 
received the amount in a fiduciary capacity. He therefore 
wanted to recover the full amount from the assets of the firm 
and not merely in the shape of dividends declared from time to 
time by the Official Assignee. 


The claim was resisted in the Court below on the ground | 


that the plaintiff was not entitled to any preferential treatment 
in respect of the total amount paid by him because it was paid 
by him as a deposit which was to carry interest at 5 annas per 
cent. per annum in the ordinary course of the banking business 
of the frm. This contention of the defendants was negatived 
by the trial Court ‘which has found on the evidence that the 
amount was paid by plaintiff on anamath account on the under- 
standing that the total amount should be paid back to him when 
he intended to go to Tuticorin or that a draft should be given 
to him for the total amount to be paid at Tuticorin by the 
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defendants’ branch there. The defendants suspended payment 
before the plaintiff had made up his mind as to what course he’ 
should adopt. The learned Subordinate Judge states in his 
judgment and quite correctly too, that had the plaintiff adopted 
the second ‘course and had he taken a draft on the defendants’ 
branch at Tuticorin the position taken up by the plaintiff at the 
trial might have been untenable. It might then have been assumed 
that the transaction was an ordinary banking transaction between 
plaintiff and the firm which would have relegated the plaintiff 


to the position of an ordinary customer of the bank who would 


have had to take his turn with the other customers of the bank 
for obtaining satisfaction. On the ground therefore that the 
bank held the plaintiff's money in a fiduciary capacity as the 
result of which the property in the amount did not vest in the 


“Official Assignee, the Court below has recognised the plaintiff’s 


claim to preferential treatment along with such other persons 
as may be similarly situated. The plaintiff’s suithas accordingly 
been decreed and it is against this decree that the present anpeal 
is preferred. 


The learned advocate for the appellant contends that the 


-money was paid to the bank to be held “at call”, that is to say, 


to be paid back to plaintiff whenever he demanded payment. 
He points out that this shows that in fact it was paid into a 
current account to the credit of the plaintiff and that therefore 
the plaintiff must be regarded as an ordinary customer of the 
bank and not as a person who had entrusted money to the bank 
to be held in a fiduciary capacity. 


The learned advocate for the respondent on the other hand 
stresses the fact that the plaintiff did not at any time havea 
banking account with the frm. The amount was paid by the 


` plaintiff at the invitation of the third defendant. No cheque 


book or pass book was given to the plaintiff by the firm. No 
entry was made of the payment in the current account or fixed 
deposit register of the bank. The firm did not produce its fair 
Day book at the trial No ledger was opened crediting plaintiff 
with the amount until at any rate- the 30th April, 1935, by 
which -time the bank had already: suspended payment. He 
therefore argues that the payment was made to the firm as 
bailee or agent and that consequently the view aken by the 


dower Court is correct. 


I] THE MADRAS LAW JOURNAL REPORTS. 257 


It must be stated at the outset that the appellant’s case that 
the amount was paid into plaintiff’s current account and that it 
was to carry interest at 5 annas per cent. has not been substan- 
tiated. It seems to us that the test for ascertaining whether 
there was any fiduciary relationship or only the relationship of 
banker and customer between the parties is put succinctly in 
Hart on Banking, Volume I (Fourth Edition) at page 582, 
where the decision in In re Brown: Ex parte Plitt! is considered. 
In that case Julius Plitt handed a cheque to Alexander Brown a 
banker with whom he had no banking account and obtained a 
receipt to the effect that the cheque was given for collection. 
Brown was adjudicated bankrupt after he had collected the 
amount of the cheque and before he had paid the whole of it to 
Plitt. The trustee claimed the balance of the proceeds of the 
cheque. Cave, J., observed in the course of the argument, 

“Where the debtor is to collect and remit, there is confidence and trust. 
Where the debtor is to use and repay on demand, there is no trust.” 

It was held in that case that the relation between the parties 
was not the ordinary relation of banker and customer. Plitt 
had handed the cheque to Brown “for Brown to receive and 
hold it for him, If so itis not the ordinary case of banker 
and customer. 


In Burdick v. Garrick?, Lord Hatherley, L.C., says as 
follows — 


“I apprehend that the true rule applicable to these cases is to be found 
in the case of Foley y. Hill®, where it is clearly stated by Lord Cottenham, 
who distinguishes between the confidence reposed in a factor or agent and the 
confidence reposed in a person who is merely in the position of banker. A 
mere banker who takes charge of his customer’s money is not in any fidu- 
ciary relation whatever to him with respect to the particular coins or notes 
deposited, because it is the ordinary course of trade to make use of them for 
his own profit. He does make use of them, and he invests the money deposited 
with him, and his customer does not require from him those very coins or 
exchequer bills which he deposited with him. But in the present case we 
have an agent who is intrusted with those funds, not for the purpose of 
being remitted when received to the principal, but for the purpose of being 
employed in a particular manner, in the purchase of land or stock; and which 
moneys the factor or agent is bound to keep totally distinct and separate 
from his own money; and in no way whatever to deal with or make use of 
them. How a person who is intrusted with funds under such circumstances 
differs from one in an ordinary fiduciary position I am unable to see,” 





f 


1. 60 L.T. 397 : 6 Mor. 81. 

2. (1870) 5 Ch. App. 233 at 240. 

3. (1848) 2 H.L.C. 28 at 35:9 E.R. 1002. 
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The mere fact that the plaintiff had no prior banking 
transaction with the defendants’ firm will not of course by itself 
be sufficient to exclude the possibility of the plaintiff having 
become acustomer of the bank when he paid in the amounts. 
This is made clear in the judgment of the Privy Council in 


‘Commissioners of Taxation v. English, Scottish and Australian 


Bank, Lid.1 On page 687, occur the following sentences: 


“Their Lordships are of opinion that the word ‘customer’ signifies a 
relationship in which duration is not of the essence. A person whose money 
has been accepted by a bank on the footing that they undertake to honour 
cheques up to the amount standing to his credit is, in the view of their 
Lordships, a customer of the bank in the sense of the statute, irrespective of 
whether his connection is of short or long standing. The contrast is not 
between an habitue and a new comer, but between a person for whom the 
bank performs a casual service, such as, for instance, cashing a cheque for a 
person introduced by one of their customers, and a person who has an 
account of his own at the bank.” (See also the opinion of Lord Davey in 
Great Western Railway Co. v. London and County Banking Co. Lid.*) 


Again the mere fact that a customer gives directions to a 
banker to apply in a particular manner moneys standing to his 
credit will not necessarily make the relationship between the 
parties fiduciary. This was made clear in the decision reported 
in Dharmambal Ammal v. Oficial Liquidator, T. N. and Q. 
Bank®, where money was invested in a Bank’s Savings Bank 
account and a standing order was given that out of this account 
payment must be made towards certain recurring chit sub- 
scriptions payable by the depositor. The scope of the decision 
in Farley v. Turner* is explained in the judgment in that case, 
and it was held that the depositor was a customer of the 
bank and not a person entitled to preferential treatment since 
no trust was created. 

-The decisions of this Court reported in Official 
Assignee of M adras v. Rajam Aiyar®, Official Asignee of 
Madras v. Melapparangavur Sarvajana Sahaya Nidhi! and 
Official Assignee of Madras v. Smith” do not lay down any 
principles opposed to the rulings quoted above. a 

The account books of the parties in the present case show 
that the amounts were credited in anamath or suspense account 
to await the instructions of the plaintiff as regards their disposal. 
The defendants’ oral evidence shows that when amounts were 





1, (1920) A.C. 683. © 2. (1901) A.C, 414 at 420. 
3. (1939) M.W.N. 1063. 
4. (1857) 26 L.J. Ch. 710, 5. (1910) I.L.R. 36 Mad. 499 (F.B.). 


6. (1910) 1.L.R. 34 Mad. 125. 7. (1908) I.L.R. 32 Mad. 68. 


TT THE MADRAS LAW JOURNAL REPORTS. 259 


paid to the bank in current account or fixed deposit generally 
pass books and cheque books used to be given and usually 
agreements used to be entered into regarding the interest payable 
on the deposits. This procedure was not followed when the 
plaintiffs moneys were received. Applying the principles of 
law laid down in the authorities quoted above, we hold that the 
amounts were received by the bank in a fiduciary capacity and 
not as between a bank and its customer and that consequently 
the view taken by the lower Court is correct. The appeal 
therefore fails and must be dismissed with costs payable out of 
the estate. 


B.V.V. Appeal dismissed. 


[FULL BENCH. ] | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SiIR ALFRED Henry LIONEL Leacu, Chief 
Justice, Mr. Justice GENTLE AND MR. JUSTICE KrisHna- 
SWAMI AIYANGAR. i 


In the matter of K. Srinivasa Rao, First Grade Pleader, 
Coimbatore. * 


Legal Practitioners Act (XVIII of 1879), S. 13— Madras Civil Courts 
Act (IH of 1873), S.3-4—High Court appointing authority to inquire into 
the conduct of a practitioner—Disirict Judge appointed—Delegation by him 
of the authority—Improper—Whether by agreement to withdraw or with- 
drawal of a petition by complainant, proceedings against practitioner could be 
dropped. 

Where the Court has reason to believe that a practitioner may have been 
guilty of professional misconduct, it cannot allow proceedings to be dropped 
as the result of an agreement between the complainant and the practitioner, 
or even if the complainant, without any agreement, does not wish to proceed 
with the matter. f 

Unless a tribunal is constituted beforehand the inquiry cannot be lawful. 
The approval of a tribunal ex post facto by the High Court is repugnant to 
the spirit of the Act and the wording of S 13 of the Lega! Practitioners’ 
Act. 

If the tribunal which conducted the inquiry was not validly constituted, 
gubsequent acquiescence in the proceedings would not turn it into a lawful 
tribunal. 

An Additional District Judge may lawfully deal with matters which come 

` within the province of the District Judge under the Madras Civil Courts Act, 
S.3-A. Butin the absence of anything in the Legal Practitioners Act fora 
District Judge to hold the inquiry, the High Court having appointed him 
to hold an inquiry into the conduct of a practitioner, he cannot delegate his 
authority to the additional District Judge because the High Court and not 
the Act nominates the tribunal for inquiry. 

a eee hae gana an a a aan agan anama AP AP aana amagang 

_* 5th December, 1939. 
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Notice under S. 13 (b) of the Legal Practitioners’ Act 
issued to Sri K. Srinivasa Rao, First Grade Pleader, Coimba~- 
tore, calling upon the said Mr. K. Srinivasa Rao, to show 
cause why he should not be dealt with under the disciplinary 
jurisdiction of the High Court for grossly improper conduct in 
the discharge of his professional duty in that he acting as 
Pleader for one G. Thimmappa in I. P. No. 32 of 1926 on the 
file of the District Couri, Coimbatore (insolvency of one 
Balakrishna Mudaliar) received from the Official Receiver of 
Coimbatore two sums of money, namely, Rs. 2,223-7-2 and 
Rs. 2,038-2-7, as dividends on 10th April, 1930 and 11th 
August, 1931, respectively and kept the said Thimmappa in 
ignorance without intimating to him of the fact of the receipt 
of the above sums; that he misappropriated the said sums for 
his own use and thereby rendered himself liable for profes- 
sional misconduct under the provisions of the Legal Practi- 
tioners’ Act. 


The Advocate-General (Sir A. Krishnaswamt Atyar) in 
support of the Notice. 

T. R. Venkatarama Sastri for M. Krishna Bharath for 
the Pleader. 


The Complainant not represented. 
The Court made the following 


ORDER. The Chief Justice.—The respondent is a pleader 
practising in the Coimbatore District. In February, 1937, one 
G. Thimmappa, a merchant residing and carrying on business in 
Bellary, presented a petition to this Court in which he charged the 
respondent with professional misconduct. The Court considered 
that the charges made called for inquiry and passed an order 
directing the District Judge of Coimbatore to hold the inquiry, 
the case falling within S. 13 of the Legal Practitioners’ Act. 
When the matter came before the District Judge the petitioner 
filed a statement in which he said that he was satisfied that the 
respondent, who had been his pleader for a considerable time, 
had not acted mala fide; and that his claim had been settled 
by the respondent, and he wished to withdraw the petition. In 


‘the circumstances, the District Judge thought it unnecessary to 


proceed with the inquiry and submitted the record to this Court 
with his remarks, This Court considered that the- District Judge 
should have proceeded with the inquiry, notwithstanding that 
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the petitioner had expressed a desire to withdraw the petition. 
Where the Court has reason to believe that a practitioner may 
have been guilty of professional misconduct, it cannot allow 
proceedings to be dropped as the result of an agreement 
between the complainant and the practitioner, or, even if the 
complainant, without any agreement, does not wish to proceed 
with the matter. 


By an order dated 7th March, 1939, the Court remanded 
the case to the District Judge with direction to proceed. With- 
out reference to this Court the District Judge directed the 
Additional District Judge to hold the inquiry, which he did, and 
his report is now before us. Mr. Venkatarama Sastri on behalf 
of the respondent has raised a preliminary objection. He says 
that inasmuch as the inquiry has been conducted not by the 
District Judge, who was directed to hold the inquiry, but by the 
Additional District Judge, it is unlawful and the Court cannot 
take action on it. In other words, he says that the District 
Judge, having been ordered to hold the inquiry, could not 
delegate his power to the Additional District Judge and that 
this Court is precluded from giving approval ex post facto to 
the inquiry éornducted by the Additional District Judge. The 
learned Advocate-General has contended that if the Court is 
satished with the report it can take action on it. He has also 
contended that the District Judge had full power by reason of 
S. 3-A of the Madras Civil Courts Act, 1873, to transfer the 
matter to the Additional District Judge. Further he has said 
that inasmuch as the respondent did not take objection to the 
Additional District Judge holding the inquiry when the matter 
was in the District Court but appeared and took part in the 
proceedings throughout he cannot now be allowed to raise the 
objection. 


I will deal first with the argument advanced by the learned 
Advocate-General that the finding of a tribunal of inquiry can 
be accepted notwithstanding that the tribunal was not appointed 
by the Court for the purpose. The opening clause of S. 13 of 
the Legal Practitioners’ Act is in these words: 

“The High Court may also, after such inquiry as it thinks fit, suspend or 
dismiss any pleader or mukhtar holding a certificate as aforesaid.” 

It is said that the words “after such inquiry as it thinks 
fit” leave it open to the Court to give approval e+ post facto. 
Iam unable to accept this argument. The Act contemplates 
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the High Court directing an inquiry before action is taken. 
The Court has duties to perform under the Act and the first 
duty is to nominate a person or persons to hold the inquiry into 
the alleged misconduct. Unless the tribunal is constituted 
beforehand the inquiry, in my opinon, cannot be lawful. I 
regard the suggestion that approval of a tribunal may be given 
ex post facto as being repugnant to the spirit of the Act and 
the wording of S. 13. 


The argument that because no objection was raised in the 
District Court to the Additional District Judge conducting the 
inquiry he cannot be allowed to raise the objection now is also 
one which I cannot accept. If. the tribunal which conducted 
the inquiry was not validly constituted acquiescence in the 
proceedings would not turn it into a lawful tribunal. If illegal 
in its inception, illegal it would remain. 

Theonly argument which calls for serious consideration is 
the argument that S. 3-A of the Madras Civil Courts Act gave 
the District Judge power to direct the Additional District Judge 
to conduct the inquiry. That section reads as follows :— 


“When in the opinion of the High Court, the state of business pending 
before the Judge of any District Court (hereinafter called the District Judge) 
so requires, the Local Government may appoint one or more Additional 
District Judges to that Court for such period as they may deem necessary, 
the Additional District Judges so appointed shall discharge all or any of the 
functions of the District Judge, under this Act or any other law for the time 
being in force which the District Judge may assign to them, and, in the 
discharge of those functions, they shall exercise the same powers as the 
District Judge.” , 

Therefore an Additional District Judge may lawfully deal 
with matters which come within the province of the District 
Judge under the Act or any other law for the time being in 
force. The Civil Courts Act only refers to civil suits and 
appeals from Judges subordinate to the District Judge. The 
matter now before us is neither a suit nor an appeal. The 
learned Advocate-General’ has, however, said that the present 
case falls within the words “or any other law for the time being 
in force.” I consider that the Legislature had here in mind Acts 
such as the Indian Companies Act, the Indian Divorce Act and 
the Succession Act, which confer upon a District Judge juris- 
diction in specified matters. If there were a clause in the legal 
Practitioners’ Act which directed the District Judge to hold the 
inquiry in a case like the present one he certainly would have 
power under S. 3-A of the.Madras Civil Courts Act to assign 
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the inquiry to the Additional District Judge, but there is nothing 
in the Legal Practitioners’ Act which directs the District Judge 
to hold the inquiry. The Act leaves the matter entirely in the 
hands of the High Court. The High Court and not the Act 
nominates the tribunal. Therefore when the High Court 
directs a District Judge to hold an inquiry into a charge of 
professional misconduct the District Judge does not hold the 
inquiry under the Act but under the-òrders of the High -Court. 


Before a District Judge can be allowed to pass on his duty to- 


some one else there must be very clear authority for his action. 
Certainly.the Madras Civil Courts Act does not provide it. In 
my opinion, the District Judge having been directed by this 
Court to hold the inquiry he had no power of delegation. No 
doubt he thought that he had authority under S. 3-A of the 
Madras Civil Courts Act to transfer the duty to the Additional 


District Judge, but I consider that in so doing he erred. It 


would have been a different matter if he had received the 


sanction of this Court beforehand, but he directed the Addi- 


tional District Judge to hold the inquiry without making any 
reference to this Court. 


It follows from what I have said that I am not prepared to 
read S. 3-A of the Madras Civil Courts Act in the way suggested 
by the learned Advocate-General and I feel bound to uphold the 
preliminary objection raised on behalf of the respondent. The 
findings of the Additional District Judge will be set aside and 
the District Judge directed to hold a fresh inquiry into the 
allegations made against the respondent and present his own 


report to this Court in due course. In order to prevent any 


misunderstanding I would add that this Court has not consi- 
dered the findings of the Additional District Judge and will deal 
with the charges against the respondent merely on the report of 
the District Judge when it is submitted. 


Gentle, J,—I agree. 


Krishnaswamt Atyangar, J.—I agree. 


K.C. Remanded for inquiry. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 


PRESENT SIR ALFRED HENRY LIONEL LEACH, Chtef 
Jusitce AND Mr. JUSTICE KRISHNASWAMI AIYANGAR. 


In the matter of The Indian Succession Act (XXXIX. of 1925) 
and 
-In the matter of the Goods of Edward Carmichel McCankie. 


Wilfrid Hazell Sell .. Petitioner* (Appellant). 


Indian Succession Act (XXXIX of 1925), Ss. 241, 291, 228—Letters of. 
administration wtth copy of will annexed—-If can be granted to agent of 
executor resident abroad without requiring security. - 


A probate of the will was obtained in England where the testator died. 
The executrix was not able to come to India to take out letters of adminis- 
tration and granteda power of attorney to the petitioner to apply as her 
agent. The practice, since the Succession Act of 1865, has been to grant 
letters of administration with a copy of the will annexed in cases such as 
this without requiring security to be furnished. Somayya, J., considered that 
the practice was in conflict with the wording of S. 241 and refused to follow it 
and held that the appropriate section was S. 228 ander which security would 
have to be furnished. On appeal having regard to the long practice and the 
scheme of the Act, Aeld, letters of administration should be issued under 
S. 241 without security. 


In the goods of Leckte, (1875) 15 Beng. L. R. App. 8, followed 
In the goods of William Ashton, (1905) AIL W. N. 251, not followed. 

On appeal from the order of the Hon’ble Mr. Justice Somayya 
dated the 14th day of September, 1939 and made in the exercise 
of the Original Testamentary Jurisdiction of the High Court in 
O. P. No. 164 of 1939. 

C. Krishnaswami Aiyar instructed by King and Partridge 
for Appellant. 

The Advocate-General (Sir A. Krishnaswamt Atyar) and 
The Government Solicitor for the Government. 

K. Rajah Atyar (amicus curiz). 

The Court delivered the following 

JUDGMENTS. The Chief Justice.—This is an appeal from an 
order of Somayya, J., directing that letters of administration to 
the estate of one Edward Carmichel McCankie be issued to the 
appellant on the furnishing of security under S. 291 of the 
Indian Succession Act. The appellant contends that the learned 
Judge should have held that he was entitled to letters of 





*©O. S. A. No. 51 of 1939. 12th December, 1939. 


I] THE MADRAS LAW JOURNAL REPORTS. 265 


administration with a copy of the will annexed under S. 241 of 
the Act, in which case he could not be called upon to furnish 
security. The deceased died in Littlehampton, England, leaving 
a will dated the 21st of February, 1936. Probate of the will 
was obtained in England. The testator appointed Mrs. Madeline 
Emily Hawkins, his executrix. The executrix was not able to 
cometo India to take out letters of administration and she grant- 
ed a power-of-attorney to the appellant to enable him to apply 
as her agent. Since the Succession Act of 1865 it has been the 
practice of this Court to grant letters of administration with a 
copy of the will annexed in cases such as this without requiring 
security to be furnished. The Court is informed that the same 
practice has prevailed in the Calcutta and Bombay High Courts. 
The learned Judge considered that the practice was in conflict 
with the wording of S. 241 and he refused to follow it. He 
held that the appropriate section was 5. 228 which meant that 
security would have to be furnished. 


S. 228 says that when a will has been proved and deposited 
in a Court of competent jurisdiction situated beyond the limits 
of the Province, whether within or beyond the limits of His 
Majesty’s dominions, and a properly authenticated copy of the 
will is produced, letters of administration may be granted with 
a copy of the authenticated copy of the will annexed. S. 228 
is in Chapter I of Part IX of the Act. This Chapter contains 
general provisions with regard to the grant of probate and 
letters of administration. S. 241 falls in Chapter II which 
deals with limited grants. This section says that when an 
executor is absent from the province in which the application 
is made, and there is no executor within the province willing 
to act, letters of administration, with the will annexed, may 
be granted to the attorney or agent of the absent executor, 
for the use and benefit of his principal, limited until he obtains 
probate or gets a grant of letters of administration to himself. 
In addition to the assistance rendered by the learned Advocate 
for the appellant the Court has had the assistance of the learned 
Advocate-General. It has been accepted by Counsel that, 
unless the executrix in England can avail herself of the provi- 
sions of S. 241, she must come out to India and apply herself 
for letters of administration, there being no other section which 
can be read as permitting of an application being made by an 


agent in such a case as this. Ss. 242 and 243 allow applications 
34 
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by agents but they do not apply here. S. 242 relates to the case 
where the person to whom, if present, letters of administration 
with the will annexed might be granted is absent from the 
province, and S. 243 to an application for letters of administra- 
tion on intestacy. 


I do not think that it could have been the intention of the 
Legislature to compel an executor living abroad to come to this 
country to take out letters of administration personally when 
he has obtained probate of the will in his own country. It 
might be impossible for him to come to India and then the 
estate here would have to remain unadministered. Although it 
has never before been called upon to give a judicial pronounce- 
ment on the question this Court, in common with the other 
Presidency High Courts, has, as I have already indicated, read 
S. 241 as covering an application for letters of administration 
with a copy of the will annexed when the original cannot be 
produced because it is held by a Court abroad as the result of 
that Court, having granted probate. The question was raised 
in the Calcutta High Court in 1875 and it was decided that. 
S. 212 of the Succession Act of 1865, which is the same as 
S. 241 of the present Act, did apply in a case like the present 
one. The Calcutta case is In the goods of Leckiel. There 
a British subject possessed of property both in India and in 
England died in England leaving a will by which he appointed 
four persons to be his executors in England and one person to 
be his executor in India. The English executors obtained 
probate in England, but the Indian executor renounced. An 
application was then filed in the Calcutta High Court for letters 
of administration with the will annexed to be granted to the 
attorney of the English executors. It was held that the attorney 
was entitled to the grant. Phear, J., who decided the case said 
that it would be in accordance with the practice of the Court 
that letters of administration with the will arinexed should be 
granted to the attorney of the English executors. 


In the course of his judgment Somayya, J., expressed the 
opinion that S. 241 is intended to apply to the case where the 
executor is temporarily absent from the province but his return 
is contemplated. I do not share this opinion. I appreciate that 
the section might be read, as the learned Judge has read it,- as 





1. (1875) 15 Beng.L.R. App. 8. 
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applying only to the case where there is an application for 
letters of administration with the original will annexed, but to 
do so is to disregard the scheme of the Act. Inasmuch- as it 
has been read by this Court and other High Courts for so 
many years in the broader sense and in a sense which avoids 
anomaly and hardship I consider that the Court would not be 
justified in insisting on the strict construction. 


The learned Judge in the course of his judgment has 
referred to two cases—In the goods of William Ashton and 
Deputy Commissioner of Singhbhum v. Jagadish Chandra 
Deo Dhabal Deb?, It has not been suggested at the Bar that the 
latter case has application and in my opinion it has no bearing. 
The former case is in point. A Bench of the Allahabad High 
Court there insi8ted on the observance of the strict letter of 
5. 212 of the Act of 1865, The argument that the strict letter 
must be followed is one that cannot be lightly brushed aside, 
but I consider that it should not prevail in view of the fact that 
it has been read differently for over half a century and that the 
broader construction is in keeping with the scheme of’ the Act. 
Consequently I would allow the appeal and direct that letters of 
administration be issued to the petitioner under S..241 which 
means without security. 

Krishnaswami Atyangar, J—I have come to the same 
conclusion but not without hesitation. But for the uniform 
practice of this Court and of the Bombay and Calcutta High 


Courts I should have been inclined io agree with the opinion’ 


of Somayya, J., which is the same as the opinion expressed by 
the Allahabad High Court. I do not feel that the language of 
S. 241 is sufficiently clear to set aside this long practice, more 
especially when a strict interpretation is likely to lead to this 
result, namely, that there would be no provision in the Act for 
an agent of an executor in a foreign country to apply for letters 
of administration in this country in circumstances similar to 
those present in this case. 


K. S. . Appeal allowed. 


1 (1905) AILW.N: 251. 2 (1921) 6 Pat.L.J. 411. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED Henry LIONEL Leaca, Chief 
Justice AND Mr. Justice KrisHNASWAMI AIYANGAR, 


S. V. Subba Rao .. Appellani* (3rd Res- 
pondent) 
v. 
The Calicut Co-operative Urban 
Bank Limited. Calicut .. Respondent (Peti- 
troner). 


Madras Co-operative Societies Act (VI of 1932), S. 51—Award under— 
Application for execution—Limitation Act, Art. 182—Applicabihty 


By r.15 (7) (c) of the rules framed under the Madras Co-operative 
Societies Act, the Court shall enforce the award as if it were a final decree 
of the Court and Art. 182 and not Art. J81 of the Limitation Act applied to 
execution of an award. 

The Co-operative Credit Society v. Chinnaswami Udayan, (1936) 71 
M.L,J. 759: IL.R. (1937) Mad. 495, overruled. 

Sambasiva Mudatiar v. Panchanada Pillai, (1907) 17 M.L.J. 441: LL.R. 
31 Mad. 24, distinguished. 

The Hindu Religious Endowments Board, Madras v. The Shirur Mutt, 
(1934) 68 M.L.J. 200: I.L.R. 58 Mad. 760 and In re Belvedere Jute Mills, Ltd., 
(1927) I.L.R. 55 Cal. 499, applied. 

Decision of Venkataramana Rao, J., (1939) 1 M.L.J. 695, affirmed. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Venkataramana Rao dated 
the 12th April, 1938 and passed in A.A.A.O. No. 2 of 1938 
preferred to the High Court against the order of the District 
Court of South Malabar dated 13th December, 1937 and made 
in A.S. No. 175 of 1937, preferred against the order of the 
Court of the District Munsif of Calicut in E.P. No. 5320 of 
1936 (A.R.C. No. 394 of 1931-1932). ; 

N. R. Sesha Atyar for Appellant. 

K. Kutttkrishna Menon for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—This appeal raises the question whether 
Art. 181 or Art. 182 of the Limitation Act applies to the exe- 
cution of an award passed under S. 51 of the Co-operative 
Societies Act, 1912. If the article which applies is Art. 181 
an award which was filed in the Court of the District Munsif 
of Calicut for execution will be time barred. If Art. 182 
applies it still may be executed. The District Munsif and the 
District Judge of South Malabar on appeal held that Art. 182 





*L.P.A. No. 74 of 1938. 23rd November 1939. 
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applies and their decision was confirmed in a second appeal 
which was decided by Venkataramana Rao, J.* The learned 
Judge has dealt with the argument in full and we are in 
complete agreement with his observations. 

R. 15 (7) (c) of the rules framed under the Act 

-states that on application to the Civil Court having jurisdiction 
‘over the subject-matter of the decision or award, the Court 
shall enforce the decision or award as if it were a final decree 
of the Court, and were it not forthe judgment of Cornish, J., in 
The Co-operative Credit Society v. Chinnaswamst Udayani, we 
should not have thought that there would have been any doubt 
about the applicability of Art. 182. It is conceded by the 
learned advocate for the appellant, as it must be, that an award 
under the Co-operative Societies Act attracts all the provisions 
of the Code of Civil Procedure in the matter of execution. If 
it attracts all the provisions of the Code with regard to execu- 
tion it must in our opinion of necessity attract the provisions of 
the Limitation Act which apply to the execution of decrees. 
The award when it is filed has to be executed as a decree of the 
Court and in effect it becomes a decree of the Court. As the 
provisions of the Code of Civil Procedure admittedly apply, the 
provisions of S. 48 of the Code must apply. S. 48 provides 
that a decree shall run for a period of twelve years, provided, 
of course, that steps in execution are taken at intervals of not 
more than three years as required by Art. 182 of the Limitation 
Act. If S. 48 applies it follows that the appropriate article is 
182 and not Art. 181. If Art. 182 did not apply but Art. 181 
did there would be a conflict as Art. 181 fixes a period of three 
years and S. 48 a period of twelve years. 

Cornish, J., considered that the question was really decided 
in Sambasiva Mudaliar v. Panchanada Pillai3, but we do not 
accept that opinion. Sambastva Mudaliar v. Panchanada 
Pillai2, related to the provisions of S. 40 of the Revenue Reco- 
very Act, the wording of which is very different from the 
wording of r,15 (7) (c) of the Co-operative Societies Act. 
We can see no reason for applying the decision in Sambasiva 
Mudaliar v. Panchanada Pillat, to a case like the present one, 
and we consider that The Co-operative Credit Society v. Chinna- 
swami Udayani was wrongly decided. 





* (1939) 1 M.L.J. 695. 
1. (1936) 71 M.L.J. 759: LL.R. (1937) Mad. 495, 
2. (1907) 17 M.L.J. 441: LL.R. 31 Mad. 24. 
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As indicated by Venkataramana Rao, J., in his judgment the 
decision of the Calcutta High Court in In re Belvedere Jute Mills, 
Lid.1, which was followed by this Courtin The Hindu Religious 
Endowments Board, Madras v. The Shirur Mutt, has direct 
bearing on the question under discussion. The Calcutta case 
had reference to the execution of award under S. 15 of the 
Indian Arbitration Act, which says that where an award has 
been filed in Court it shall (unless the Court remits it to the 
reconsideration of the arbitrators or umpire or sets it aside) be 
enforceable as if it were a decree of the Court. It was held 
that Art. 182 and not Art. 181 applied. Rankin, C.J., remarked: 

“ If one looks at the question of limitation from the point of view of the 
different alternatives, there can be one inference only and thatis that the 
words employed by the Legislature in the first sub-section of S. 15 of the 


Indian Arbitration Act were intended to go to the question of limitation as 
well as to the question of procedure.” 


There is no difference here between S. 15 of the Indian 


-Arbitration Act and r. 15 (7) (c) of the Co-operative 


Societies Act and as In re Belvedere Jute Mills, Lid.1 has been 
accepted by a Bench of this Court as embodying the correct 
statement of the law it decides the matter. 

The appeal will be dismissed with costs. 

K.S. a Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Sir ALFRED Henry LioneL Leac, Chef 
Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR, 


K. Dasaradharama Reddy .., Petitioner*® (Creditor) 
v. 
Syed Rahimtulla Hussani and 
another .. Respondents (Petitioners). 


Debt Conciliation Act (XI of 1936), S. 4 (1)—Insolvent applying without 
consent of Insolvency Court to Debt C onciliation Board—Jurtsdiction of Board 
to entertain application—Proceedings to be quashed —Provincial Insolvency 
Act (V of 1920), S. 28 (2). 

The Debt Conciliation Board has no jurisdiction to accept the petition of 


-an applicant under S. 4 (1) of the Act of 1936, when the applicant is an in- 


solvent whose estate bas vested inthe Official Receiver. 

The position will be the same whether the application to the Debt Con- 
ciliation Board is made by the insolvent or bya creditor. An insolvency 
takes away the jurisdiction of the Debt Conciliation Board and no applicatiom 

Ne eM a re ert ei rd ete ent eter ms ee RE aa ON RE eee ery 
1. (1927) ILL.R.,55 Cal. 499, 
2. (1934) 68 M.L.J. 200: L.L.R. 58 Mad. 760. 
* C.M.P. No. 2270 of 1939. i 15th December, 1939. 
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will lie without the previous consent of the Insolvency Court under S. 28 (2) 
of the Provincial Insolvency Act. 


Venkayya v. Sambayya, (1938) 2 M.L.J. 93, relied on. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to issue a writ of certiorari 
calling for records in A.P.P. No. 47 of 1938 on the file of the 
Debt Conciliation Board, Nellore and to quash the proceedings 
therein dated 13th December, 1938, preferred therefrom to the 
High Court. 

P. Chandra Reddi for Petitioner. 

The Government Pleader for the Government. 

The Order of the Court was made by 


The Chief Justice—The rule nisi must be made absolute. 
The respondent Board has entirely misconceived the law. On 
the 15th March, 1935, one Rahimtulla Hussani was adjudicated 
in the Court of the Subordinate Judge of Nellore. On the 
28th June, 1935, he filed an application to the respondent Board 
for settlement of his debts under S. 4 (1) of the Madras Debt 
Conciliation Act, 1936. The applicant had not obtained his 
discharge and is still an insolvent. The petitioner objected to 
the Board entertaining the application on the ground that the 
applicant’s estate had vested in the Official Receiver. The leave 
of the Insolvency Court had not been obtained for the filing of 
the petition and the Official Receiver was not a party to it. 
Thereupon, the Board directed notice to be issued to the Official 
Receiver who replied that he could not be made a party to the 
application as the applicant had not obtained the consent of the 
Insolvency Court. 

The Board overruled the objection and refused to accept 
the decision of this Court in Venkayya v. Sambayyat, which 
was in point. In that case Pandrang Row, J., held that an 
application to a Debt Conciliation Board when the debtor was 
an insolvent and the Insolvency Court had not given its 
consent was in direct contravention of S. 28 (2) of the Pro- 
vincial Insolvency Act. The applicant happened to be a creditor 
and the respondent Board considered that that made all the 
difference. This is an opinion which certainly cannot be 
accepted. The position is the same whether the application to 
the Debt Conciliation Board is made by the insolvent or by a 
creditor. The debtor’s estate has become vested in the Official 
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Dasaradha- ‘Receiver and the Provincial Insolvency Act requires that it shall 
TARS idy be administered by the lnsolvency Court. An insolvency takes 
Rahimtulta away the jurisdiction of the Debt Conciliation Board. 

l The order óf the Board contains other statements which are 
equally open to objection but it is not necessary to discuss them. 
It is sufficient to say that in the circumstances the Board had no 
jurisdiction to accept the petition and the proceedings must be 
quashed, The petitioner is entitled to his costs and. we fix the 
Advocate’s fee at Rs, 50. 

KG: Rule nist made absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE LAKSHMANA RAO.` 


Lech: CI. 





Ayancheri Kovilagath Sankara Varma 
Rajah .. Pettttoner* (Accused). 


Saas Indian Penal Code (XLV of 1860), S. 175—Failure of defendant in civil 
Varma suit to produce certain records—Complaini under Criminal Procedure Code, 
Rajah, S. 482—Competency. 
In re. After refusal by Court to sanction a complaint under S. 476 a complaint 
under S. 482, Criminal Procedure Code, was filed for saige by a defendant 
in a civil suit to produce certain documents.’ i 
Held, an offence under S. 175, Indian Penal Code, cannot be said to have 
been committed in the view or presence of the District Court and the 
complaint was not competent. 
Queen-Empress v. Seshayya, (1889) LL.R. 13 Mad. 24, referred. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the District Court of North Malabar dated 15th April, 1939, 
initiating proceedings under S. 482 of the Code of Criminal 
Procedure against the petitioner-first defendant 1 in O. S. No. 5 
of 1938 on his file. 

D. A. Krishna Variar and M.C. Sridharan for Petitioner. 

The Public Prosecutor (V L. Ethiraj) for the Crown. 

The Court made the following 

ORDER.—The petitioner was the first defendant in-O. S. 
No. 12 of 1937 on the file of the Sub-Court of Tellicherry and 
on the application of the plaintiff an order was passed by the 
Subordinate Judge on 15th October, 1938, directing the defen- 
dants to produce certain records by 21st October, 1938, or file 
an affidavit if they were not available. The order was not 
complied with, and the Subordinate Judge closed the apphcaton l 
with the following order: 





Pas 


*Crl R:C; No 879 of 1939. - -26th Oétober, 1939. 
(Cri, R: P. No. 827 of 1939). 
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“Tt is ta be regretted that the defendants have-not complied with the 
order and'the plaintiff may take such steps as he may find necessary ” 


An application under S. 476 of the Code of Criminal 
‘Procedure was made to the Subordinate Judge on 8th November 
to file a complaint against the defendants for an offence under 
"S$. 175, Indian Penal Code, and some documents were filed by, 
the petitioner on 18th November with an application to excuse 
his failure to produce them earlier. The documents were 
ordered to be received on 26th November after notice to the 
‘plaintiff, and the Sub-Court was abolished on 23rd December, 
1938. The application under S. 476 of the Code of Criminal 
‘Procedure was transferred to the District Court and it was 
dismissed on the 15th April, 1939, on the ground that 5. 476 of 
the Criminal Procedure Code was not applicable. Buta com- 
‘plaint was made under S. 482 of the Criminal Procedure Code 
and the question is whether this complaint is competent. THe 
District Court did not order the production of any document 
nor, as pointed out in Queen-Empress v. Seshayyal can the 
alleged offence under S. 175, Indian Penal Code, be said to have 
been committed in the view or presence of the District Court. 
The Revision Petition is therefore allowed and the complaint 
will be withdrawn.. 


K. S. Petitton allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr. Justice KUNHI RAMAN. 


In the matter of the last Will of Hajee Sir Ismail Sait, Kt., 
late of Essex Lodge, Spencer Road, Civil and Military Station, 
Bangalore Millowner, Exporter and Importer now deceased. 


Abdul Hameed .. Appellanr (Defendant) 
v. ) =m 
Mohammad Yoonus (Petitioner) 
~ Merchant and Company Director, 
and others .. Respondents (Petitioner 
l Plaintiff). 


Muhammadan Law—W ills and codicils—Mode of creating-~T elegram 
and leiter from testator to solicitors to alter draft of codictl—Death of 
testator—Telegram and leiter if amounts to an efective codicil. 
apana Aw aana kemana hama A CELA AACE AAD ROLLA A AAA AO OA nd a, 
~ > sm a T 4. (1889) LL.R. 13 Mad. 24. 
* O, S. A. No. 14 of 1938. : Sth September, 1939, 
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2 , The testator, a Cutchi Memon having decided to make certain alterations 
in his will and after having received the draft codicil instructed his solicitors 
to amend it by inserting a provision cancelling the directions he had given in 
his will with regard to the school fees of his grandchildren. He wrote: 
“I... . .-have decided to cancel the allowances provided for school 
feés” and sent a telegram also couched in language equally clear. After that 
the testator became too ill to attend to his affairs and died without executing 
the codicil. The executor applied for probate of the will and asked that the 
telegram -and the letter should be read as part of the will and admitted to 
probate. 4 A 
. Held [reversing the decision of Wadsworth, J, in Mahomed Yoonus v. 
“Abdur Sattur Ismail, (1938) 1 M.L.J.444] the letter and the telegram cannot 
‘be regarded merely as instructions for the preparation of a draft codicil. The 
testator had made up his mind as to what was to be done and the telegram 
zand- letter, should be admitted to probate. Under the Muhammadan Law no 
-writing is required to make a will valid and no particular form even af. verbal 
declaration is necessary. 
-© Mazhar Husain v, Bodha Bibi, (1898) L. R. 25 I. A. 219: I. L. R. 21 All. 91 
{P.C.) and Sarabai Amibai v. Mahomed Cassum Haji, (1918) I. L. R. 43 Bom, 
641,. followed. 


On appeal from the judgment of the Hon’ble Mr. Justice 


"Wadsworth* ‘dated 15th Decembér, 1937 and 17th December, 


“1937 ahd passed in the ‘exercise of the Ordinary Original Civil 
a of the High Court in O. P. No. 150 of 1935. 
oP. K. Janakiram for Appellant. 
V. Radhakrishnayya instructed by King and Partridge for 
lst Respondent. 
© SF Panchapakesa Sastri instructed by 7. A. Rangachari 

for ANG Réspondent. ` i 

n V. Subramanyam, V. ALR and D. Narasaraju for 
other Respondents. ; ke ag ee 

-- The Court delivered the following 


: JUDGMENTS; The Chief Justice.—Hajee Sir Ismail Sait, 
a TA of the Cutchi Memon community and a resident of 
Bangalore, died on the 24th April, 1934, in the tuberculosis 
sanitorium at Arogyavaram, Chittoor District. He was survived 
by a widow, five sons (the appellant and respondents 1 to 4) and 
a daughter (the fifth respondent). He had sixteen grandchild- 
ren, whoare respondents 6 to 21. He left a will dated 19th 
‘March, 1934, and the presenit appeal arises out of an application 
whi.h was tade by the executor for the grant of probate. By his 
-wili the testator provided for the education of his grandsons. For 
‘some of them’ he-tnade special provisions with regard to theit 
education and maintenance: While he was in the Saniforium he 
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decided to fix the allowance-which his sons and daughter ‘were 
to receive under his will and he directed his solicitors, Messrs. 
Moresby and Thomas, Madras, to draw up a codicil to give 
effect to his intentions in this respect. The instructions to draft 
the codicil were embodied in a letter dated the 5th April, 1934 
and signed on the testator’s behalf by the first respondent: 
Messrs. Moresby and Thomas prepared a draft and sent it to 
him on the 6th April. Two of the testator’s grandchildren had 
been at school at Aligarh. One died while at school and the 
other was consequently withdrawn from the school. On the 
13th April, 1934, the testator directed the first respondent and 
his agent D. L. Narasappa to write to Messrs. Moresby and 
Thomas in these terms :— ; 
“I beg to acknowledge the receipt of your letter of the 6th instant with 
the draft codicil. Iam grieved to inform you that since the receipt of this 
codicil my grandson, Abdul Sammad, suddenly died at Aligarh University. I 
have withdrawn my other grandson from school and have decided to cancel 
the allowances provided for school fees. I have, therefore, wired you as 
under: ‘Your letter sixth since my grandson Abdul Sammad died have there- 
fore decided omit also school fees—Don’t delay—Ismail’ which I beg to 
confirm.” g 
The first respondent who applied for probate of the will 
also asked that the telegram referred to in this letter and the 
letter should be read as parts of the will and admitted to pro» 
bate. The learned Judge who heard the application (Wads- 
worth, J.) granted probate of the will, but refused to admit to 
probate the telegram and the letter. The appeal concerns the 
question whether this decisionis right. The refusal of the 
learned Judge to admit these documents to probate was based on 
the opinion which he formed that they were only intended tò 
provide material for the preparation of a draft codicil which 
the testator was to settle later. i 
Although according to the oral evidence the testator was 
in clear mind until two days before he died, he was undoubtedly 


seriously ill when he instructed the first respondent and his ` 
agent to write to Messrs. Moresby and Thomas on the 13th | 


April, 1934, and from the documentary evidence it is quite 
evident that soon afterwards he became too ill to attend to his 
affairs. On the 14th April Messrs. Moresby and Thomas wrote 
to him acknowledging receipt of his telegram instructing them 
to omit from the will the provisions made for school fees but 
asked for further instructions in order to clear up a doubt which 
they felt with regard to the extent of the instructions, . By 


Abdul 
Hameed 


v. 
Mohammad 
Yoonug, 


Leach, C.J5 


‘Abdul. 
Hameed 
; v. 
Mohammad 
TOONA: 


Bead GJ. 


276 THE MADRAS LAW JOURNAL REPORTS. [1940 


cl. 14 (a) of the will the testator provided for the maintenance 
and education of the five sous of the second respondent, includ- 
ing provision for the pursuit of studies in England or America. 
In cl. (b) he-made a similar provision for the education of any 
sons who might subsequently be born to the second respondent, 
and in cl. (f) he made provision for the education and main- 
tenance of Sulaiman, the son of the appellant. Sulaiman -was 
then reading for the Bar in England. In their letter asking fòt 
further instructions Messrs. Moresby and Thomas referred to 
the fact ‘that Sulaiman was in England and observed that 
probably the testator ‘did not wish to make any alteration in the 
clause relating to him but they would be glad to know by return 
whether he wished them to strike out from the will cls..14 (a) 
and 14 (b). In addition to writing this letter Messrs. Moresby 
and Thomas sent him a telegram asking for instructions. The 
telegram and the letter were not replied to and it is obvious that 
this was because the testator was too ill, to give instructions, 
On the 12th April Messrs. Moresby and Thomas submitted a 
bill of costs to the testator and on the 21st April the first 
respondent wrote to them stating that his father was not well 
enough to go through their. letter i in consequence of which it had 
not been placed before him., A 


The testator being a Cutchi Menon the provisions of the 
Muhammadan -Law with regard to wills apply. That a Cutchi 


Memon is governed by the Muhammadan Law in this . -respect 
was’ held in Sarabat Amibai v. Mahomed Cassum Haji 


and the. contesting respondents have not disputed the 
correctness: of the decision. It is also accepted, as it must be, 
having been accepted by the Judicial Committee, that by the 
Muhammadan Law no writing is required to make a will valid 
and no particular form even of verbal declaration is necessary 


as long as the intention of the testator is sufficiently ascertained, 


see : Mahomed Altaf - Ah Khan v. Ahmed Buksh%, The 
appellant says that the telegram and the letter which he 
asks to-be admitted to probate embody a definite decision by the 
testator that the provisions which he had made in his will with 
regard. to school fees should be cancelled. If that is the position 
there can be no doubt that the telegram and the letter should be 
admitted to probate. The contesting respondents, however, say 
that the learned Judge was correct in treating the telegram , and 
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the letter as being inaterial for the preparation of a draft and 
that the testator left open the definite position until the draft 
had been submitted to him. 

The case of Sarabai Amibai v. Mahomed Cassum H aji! has 
direct bearing on this appeal. In that case a Cutchi Memon 
wrote to his brother-in-law, Bhai Abdullabhai, as follows :— 


“Tn the will which you will get made to-morrow and give me, be kind not 
to forget (to add) my ‘Mukhatyari’ as long as Iam alive and after me my 


wife’s ‘Mukhatyari.’ Whatever costs may be incurred I will pay you. Written _ 


by your servant. Mahomed Hasam Haji.” 

On the other side of this document were the words “Bhai 
Abdullabhai” the name of the brother-in-law. “Mukhatyari’’ 
means absolute ownership or full power. The document was 
unattested. The intention was that the brother-in-law should 
instruct a solicitor to draw up a will embodying the intentions 
of the deceased. It was held that the document was in the 
nature of instructions to his legal adviser with regard to the 
disposition of his property and, that under Muhammadan Law 
“the document.operated as a valid will which might be admitted 
to probate. The deceased died before the will was drawn up. 
Marten, J., cited with approval the following statement from 
Mayne’s Hindu Law, 8th edition, page 588 :— i 

“So, a paper drawn up in accordance with the instructions of the testator, 
and assented to by him, will be a good will, though not signed. And if a 


paper contains the testamentary wishes of the deceased, its form is 
immaterial.” 


- He also referred to the case of Mahomed Altaf Al Khan 
v. Ahmed Bukshe. In that case the Privy Council held that a 
document which was a power of attorney containing an expres- 
sion of what was to be done with prōperiy after the death of 
the donor of the power operated as a will. In Mashar Husarn v. 
Bodha Bibis, the Privy Council held that a letter operated as 
a will. The letter contained this statement: 

“You should not have the property given to (my) grandmother and 
paternal uncle’s wife, but you should give the whole to my three sisters, who 
are my paternal uncle’s daughters. You should see that they all get an equal 
share, and in the same manner as stated by me in paragraph 3.” 

The letter was addressed to the writer’s agent. 

Now what is the position here? The testator having 
decided to make certain alterations in his will and after having 
received the draft codicil instructed his solicitors to amend it by 
inserting a provision cancelling the directions he had given in 
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his- will with regard to the school fees of his grandchildren. 
He wrote: 

“I ._. . . have decided to cancel the allowances provided for school 
fees” 
and sent: a telegram also couched in language equally clear. 
The -téstator had made up his mind as to what was to be done 
and he gave definite instructions to this end. The fact that the 
solicitors were not certain whether the instructions affected, the 
grandson who was studying for the Bar in England did not 
alter the nature of the instructions. In these circumstances the 
letter and the telegram cannot be regarded as being instructions 
to the solicitors to submit a draft the provisions of which were 
to be deemed to be merely tentative. The learned Judge formed 
the opinion that the letter and the telegram were instructions 
merely for the preparation of a draft codicil which the testator 
would settle after perusal, but there is no evidence to be found 
in support of this. I can see no difference in principle between 
this‘case and the case of Sarabat Amibai v. Mahomed Cassum 
H aji: and I accept-the judgment i in that case as correctly decid- 
ing the question under discussion. 

For the reasons indicated I consider that the appeal -should 
be allowed and the telegram and the letter admitted to probate. 
It is not necessary to inquire what will be the effect of admitting 
‘these documents to probate. That question will be decided if 
and when it arises in proper proceedings. The costs of all the 
parties who have appeared before us will be paid out of the 
estate, but not on the advocate and client basis. 

_ Kunht Raman, J.:—I agree with my Lord. 
Ke Ss 





Appeal allowed. 
PRIVY COUNCIL. 
TOn appeal from the High Court of Judicature at Lahore. 4 
PRESENT —LORD THANKERTON, LORD ROMER AND .SIR 
‘(GEORGE RANKIN, 
Lala Ram Sarup .. Abpellant* 
Y; 
The Court of Wards, through the 
a 9 Commissioner, Delhi, and 
. others .. Respondents. 


Agreement to ‘finance. litigation and to receive share of property tf re- 
toyered —Tesis of fairness of agreement~Action successful—Refusal to 


“1. (1918) LL.R, 43 Bom. 64], i i 
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give share of property to financier according to agreement—Limitation— 
Time whether runs from date of decree or from date of refusal to perform 
agreement, 


S wished to establish his legitimacy as the son of-a man who had died a 
1913 possessed of considerable property and leaving him surviving two 
widows and two daughters. The Court of Wards took control of the whole 
estate as belonging to the deceased’s female heirs, leaving it to S to obtain 
‘the decision of a Civil Court as to his status. S, being without sufficient 
‘means to prosecute his case, made an agreement, duly registered, with the 
plaintiffs, who were moneylenders, whereby, in return for their paying the 
expenses of the litigation, they were to receive a share of the immovable 
properties, if any, recovered. The litigation having resulted in the award to 
S of a share of the deceased’s immovable properties, and S having died, his 
widow and daughter and the Court of Wards disputed the plaintiffs’ claim 
under their agreement with S, whereupon the plaintiffs more than three yéars 
-after the decree in S’s favour, brought an action to enforce the agreement. 
S's suit involved difficulties arising on his father’s will and proving a custom 
derogating from the rules of Muhammadan succession. és 
Held, in applying the principle laid down in Kam Coomar Coondoo v. 
“Chunder Canto Mookerjee, (1876) L.R. 41.A. 23 at 47: LL.R. 2 Cal. 233 
(PC) [that a fair agreement to supply funds to carry on a suit in considera- 
‘tion of. having a share in the property, if recovered, ought not to be regarded 
as being, per se, opposed to public policy], it is essential to have regard not 
merely to the value of the property claimed, but to the commercial value of 
the claim. Inasmuch as that bas to be estimated in advance of the result 
cases where the parties have weighed the probabilities in a manner which 
‘has not operated unfairly should rather be regarded as confirming their 
‘shrewd estimate of the chances than that the agreement should be con- 
demned outright as unfair by reason only of the possibility that a great gain 
.to the claimant would have had to be shared with the financier. Though it 
is not conclusive, the proportion to be retained by the claimant is, however, 
“an important matter for consideration, when judging of the fairness of-a 
bargain made at a time when the result of the litigation is problematical. ` 


Held, further, (1) that the action was not barred by limitation.as the 
three-year period began to run not from the date of S’s decree but fram the 
date when the defendants refused performance of the plaintiffs’ agreement 
with S. S’s obligation not being to have the property valued and the 
'plaintiffs’ share transferred to them on the day of the decree, that date could 
‘not be taken as that from which time should begin to run; — e 


(2) that even if (which was not the case) the value of the property 

recovered by S had been such that the plaintiffs’ share greatly exceeded the 

amount of their expenditure, yet the agreement would be fair and enforce- 
‘able in view of the difficulties with which S was faced in his action. 

Appeal froma decree of the High Court, Lahore, dated 
18th March, 1937 (Abdul Rashid and Coldstream, JI.) revets- 
ing a decree of the Sub-Judge, First Class; Delhi, dated 30th 
October, 1935. 


The plaintiffs, Lala Alopi Prashad and Lala Ram Sarup, agreed 
to lend one Saleem Mahomed Shah, the money necessary to enable 
him to ‘establish in legal proceedings his legitimacy as the son of 
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Shaksada Mirja-Souriya Jah of the Mogul dynasty who:had died 
in 1913 possessed of considerable property. Saleem having succeeded 
in his proceedings and subsequently died, his widow and daughter 
refused to satisfy the plaintiffs’ claim under their agreement with 
Saleem, whereupon they brought the present action. The Sub-Judge 
held in favour of the plaintiffs on-the merits, but decided that the 
action was barred by limitation. The High Court held ın fayour — 


of the plaintiffs on the question of limitation, but dismissed the 


appeal on the ground that the agreement was inequitable and 


detrimental to Saleem’s interests. The plaintiffs appealed to His 
Majesty in Council. 


J. P. Eddy, K.C. and A. P. Pennell, for the Appellants, 
referred to the following cases, arguing that the burden was on 
the defendants of proving that the agreement’ between S, and the 


‘plaintiffs was unfair, and that they had failed to discharge it. 


Raja Muthu Ramalinga Setupatt v. Perianayagam Pillail, Ram 


Coomar Coondoo v. Chunder Canto Mookerjec?, Kunwar Ram 
Lal v. Nib Kanth8, Lal Achal Ram v, Raja Kasim Hussain Khans, 


Raja Rai Bhagwat Dayal Singh v. Debi Dayal Sahu’ and Indar 
Singh v. Munshi®, were referred, 
Wallach, for the Respondents, referred to Raja Mokham 


‘Singh v. Raja Rup Singhi and Chunni Kuar v. Rup Singhs. 


Cur. Adv, vult. 
7th November, 1939, Their Lordships’ judgment was 


‘delivered by 


SIR GEORGE RANKIN.—The appellant Lala Ram Sarup and 
respondent No. 4, Lala Alopi Parshad (herein called the 
plaintiffs), brought the suit out of which this appeal arises in 
the Court of the District Judge at Delhi on 16th October, 1928. 
The suit was brought upon an agreement of a champertous 


“nature dated 2nd October, 1920, and made between the plaintiffs 


and one Saleem Mahomed Shah. Saleem had since 26th 
January, 1920, been suing in the Court of the District Judge at 
Delhi to establish his legitimacy as son to Shahzada Mirza 


-Sourtya Jah of the Moghul dynasty, who had died in 1913 


possessed of considerable property. Besides Saleem, Souriya 


„had left him surviving two widows and two daughters. The 
“Court of Wards had in 1913 taken over ‘his whole estate as 
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belonging to these female heirs, giving a compassionate allow- 
ance to Saleem as a temporary measure. It had been decided 
by the Chief Commissioner that the Court of Wards should not 
upon its own responsibility recognise Saleem as entiiled to 
succeed to any portion of the estate, but that he should be 
invited to obtain the decision of a Civil Court, and informed 
that the Court of Wards would give all possible aid to the Civil 
Courts in order to arrive at an early decision with the least 
possible cost to the litigants. His application for a loan was 
not unnaturally refused by the Court of Wards; who gave him 
instead some inexpert advice about bringing a friendly suit for 
a mere declaratory decree on a court-fee of ten rupees and 
about suing in forma pauperis. By June, 1919, he had 
approached a Muslim lawyer of Delhi by name Abdur Rahman. 
This gentleman was a Khan Bahadur and has since become a 
Knight and a judge of the High Court of Madras. Having 
made an arrangement with Saleem to take a fee payable by 
monthly instalments of Rs. 100, he undertook the case and 
acted for Saleem throughout. On 26th January, 1920, Saleem 
attempted to proceed ın forma pauperis by filing an application 
under O. 33, Civil Procedure Code, containing the same 
particulars as a plaint. He impleaded the Court of Wards, his 
father’s junior widow and daughter and the husband of a 
deceased daughter. The senior widow had died in 1919. Two 
schedules (P. 1 and P. 2) were annexed to the application being 
lists of the movable and immovable property left by Sourtya 
according to such information as Saleem had been able to 
obtain. P. 2 comprised a considerable number of immovable 
properties some of which had been held by Souriya as jagirs 
and were not heritable. The claim was for possession or 
administration of the whole movable and immovable property 
left by Souriya on the footing that by a family custom over- 
riding the Mahomedan Law Saleem as the only son was the sole 
heir. He asked for mesne profits, accounts and enquiries and 
other relief and valued his suit at ten lacs of rupees. The 
Court of Wards did not, however, fulfil the expectations which 
it had held out as regards facilitating an early decision in a 
friendly and inexpensive suit. Mr. Modad Ali, its manager, 
opposed the grant of leave to sue in forma pauperis ona number 
of grounds, with the result that the Subordinate Judge on 7th 


April, 1920, framed four issues and adjourned the case till 3rd 


August, 1920, for evidence and arguments on the question 
36 
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whether leave should be given. ‘When Aigust came, Saleem, 
despatting of progress along these lines, had got into touch with 
respondent No. 4, Alopi Parshad, who at that time (and until 
1923)’ carried on business with the appellant, Ram Sarup, as 
motieylenders and bankers. Saleem succeeded in arranging that 
they should find the money to pay the court-fee (Rs. 3,000) so 
that his suit should proceed in the ordinary way and not tm 
forma pauperis, and also that they should meet all the expenses 
of the litigation. Mr. Abdur Rahman on 27th August, 1920, 
applied to the Court and obtained leave to put in the court-fee 
by 4th October. The money was paid into the Treasury on 2nd 
October and on the 8th October the Court made an order 
treating the application made under O. 33 as a plaint. 

The agreement for finance (which is now sued upon) is a 
registered instrument dated 2nd October. It recites that Saleem 
had only an allowafce of Rs. 100 per month, that he had filed a 
case in forma pauperis, and that it could not be quickly or 
satisfactorily conducted in that way. A long list of immovable 
properties is attached to the agreement: it is said ‘to be ih the 
saine terms as the list attached to the application under O. 33: 
The agreement provides that the financiers, the present. plaintiffs, 
should bear all the expenses of the case and in return therefor 
should get a three annas share of the immovable property 
recovered, provided that this should be increased to four annas 
should the case be taken on appeal to the Privy Council. It was 
to be in-Saleem’s option either (a) to have the property parti- 
tioned and give the plaintiffs their share or (b) to have the 
property valued and pay the plaintiffs in cash. 

.. It is not disputed that the plaintiffs carried out their pan 
of the agreement, providing whatever. money was required of 
them; such monies as had previously been raised by Saleem and 
‘paid to Mr. Abdur Rahman being refunded out of the sums 
provided by the plaintiffs. 

- . The suit was decided by the Subordinate sadé on 
10th May, 1925. By his judgment of that date he disposed of 
a large number of issues which had apparently been argued 
before him for sixteen days, He found that Saleem. was the 
-legitimate son of Souriya; that a document put. forward ‘as 
Souriya’s will was not proved and was otherwise invalid; that 
‘the alleged family custom of succession-excluding females was 
‘not proved; and that the succession to the. propérty of ‘Sotiriya 
was governed by the rules of Mahomedan law, so that, Saleem 
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was entitled to a 14/32nds share and no more. As regards the 
immovable property of Souriya he found that there was hardly 
any dispute, the Court of Wards having filed two lists at 
Saleem’s instance; but the record before their Lordships in the 
present appeal does not enable them to say what properties were 
held to have descended to the heirs of Souriya. He found that 
the claim in respect of movables was barred by limitation 
except as regards any movables which came to the hands of 
the Court of Wards. He thought it unnecessary to direct 
accounts or administration as the property was under management 
by the Court of Wards, and he confined his decree to a direction 
in Saleem’s favour “for possession of 14/32nds share of the 
estate of his late father.” From this decree neither side, upon 
consideration, thought fit to bring an appeal. 


In consequence of the decision, the Court of Wards on 
16th July, 1925, was placed in charge of Saleem’s share with 
retrospective effect on the ground that he was a co-sharer with 
female wards. Soon afterwards, on 17th September, 1925, 
Saleem died leaving a widow and a daughter (defendants 2 and 
3 in the present suit). As neither these ladies nor the Court 
of Wards were willing to recognise the plaintiffs’ claim under 
the agreement of 2nd October, 1920, the present suit was 
brought against them on 16th October, 1928, asking for a 
decree for possession of 21/256ths share in the immovable pro- 
perties belonging to Souriya’s estate, and for partition thereof, 
as well as for mesne profits since 10th May, 1925. The plain- 
tiffs, Ram Sarup and Alopi Parshad, gave evidence and called 
on their behalf Mr. Abdur Rahman. For the defendants, 
Mr. Modad Ali, manager of the Court of Wards, Saleem’s 
widow and a collateral relation of his called Nazir-ud-din were 
the main witnesses. The learned Subordinate Judge (30th 
October, 1935) held that the plaintiffs’ claim being a claim for 
specific performance of an agreement was by virtue 
of article 113 of the schedule to the Limitation Act of 
1908 barred as having been brought in October, 1928, more 
than three years from the date of the decree of 10th May, 1925. 
But he found in the plaintiffs’ favour that Saleem was not of 
weak intellect, that the agreement of October, 1920, was “exe- 
cuted hy him of his own free will, and that the agreement was 
not unlawful nor opposed to public policy. The High Court on 
appeal (10th June, 1937) reversed the trial court’s decision aś 
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to limitation, holding that time did not begin to run against the 
plaintiffs on the date of the decree of 10th May, 1925, but only 
when the plaintiffs had notice that performance was refused. 
But the learned judges having referred to the evidence as to 
Saleem’s being given to drink and being of weak intellect held 
that it was “highly probable that Saleem Mohammad Shah was 
induced to enter into an unfair bargain whereby he agreed to 
give up property worth a lacand fifty thousand rupees for a 
sum of ten or twelve thousand rupees”, They held that the 
agreement of Znd October, 1920, was highly detrimental to his 
interests and was inequitable and unenforceable. They assessed 
the reasonable expenses of Saleem’s suit at Rs. 8,440 and gave 
the plaintiffs a decree for that sum, refusing them any costs on 
the ground that the Court of Wards had offered Rs. 8,500 
before the suit was filed. 


Upon the question of limitation their Lordships agree with 
the High Court that Saleem’s obligation under the agreement 
sued upon was not that on the same day as that on which the 
trial Court should give judgment he should get the property 
partitioned or valued and should transfer the plaintiff's share of 
the lands or pay the plaintiffs the value thereof in cash. The 
10th May, 1925, cannot be regarded as the date fixed for the 
performance of the agreement of 2nd October, 1920. 


_ On the merits, however, their Lordships consider that the 
High Court have taken an unduly unfavourable view of the 
agreement, which was neither extortionate nor inequitable. 
There is some dispute as to the amount of money found by the 
plaintiffs for the purposes of Saleem’s suit. The plaintiffs 
produce four cheques amounting to Rs. 19,000 which were paid 
by them to Mr. Abdur Rahman and are dated 23rd August, 
1920 (Rs. 5,000), 13th January, 1921 (Rs. 500), 21st February, 
1921 (Rs. 10,000), and 6th June, 1921 (Rs. 3,500), Both 
they and Mr. Abdur Rahman deposed that these cheques were 
all given for the expenses of the suit. The latter says that by 
January, 1920, he had agreed with Saleem for an inclusive fee 
of Rs. 10,000 to be paid in monthly instalments of Rs. 100. 
The widow and Nazir-ud-din say that the fee agreed on was 
Rs. 2,000, but the trial Judge thought that there was “no reason 
to disbelieve the statement of Sir Abdur Rahman that 
his fee was Rs. 10,000”. The learned judges of the High 
Court. do: not say that they disbelieve the statement but 
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express the opinion that a fee of Rs. 10,000 was 
highly excessive. The plaintiffs cannot be held respon- 
sible for fixing the fee, which had been settled before they 
were approached, and their Lordships think it sufficiently 
proved that the fee was paid by the plaintiffs. The learned 
Subordinate Judge was satished that “about Rs. 10,000 in all 
must have been spent on carrying on the litigation by the plain- 
tiffs,” but as there was a junior counsel and some expense upon 
commissions to examine witnesses it seems reasonably clear that 
the expenditure exceeded that figure by several thousands of 
rupees. According to Sir Abdur Rahman he got the money 
from the plaintiffs’ cheques and used it all for the suit; giving 
money to Saleem, who kept an account of his expenditure which 
he showed to Sir Abdur’s clerk and himself when asking for 
more money. It seems quite probable therefore that the whole 
Rs. 19,000 was expended in this manner, and had the case gone 
on appeal to the High Court further moneys to a considerable 
amount might have become necessary. What then in the events 
that have happened has been the plaintiffs’ reward? It is now 
admitted that, as the Court of Wards accounts show, the total 
value of Saleem’s share of his fathér’s estate is Rs. 88,753 of 
which three-sixteenths is Rs. 16,641. So that the plaintiffs have 
got a poor return for their venture if indeed they have not 
actually lost money by it. The trial judge on a review of these 
matters held that the agreement sued on was neither unlawful 
nor opposed to public policy and their Lordships agree. The 
learned judges of the High Court based a contrary opinion 
mainly upon the statement of Alopi Parshad that he had seen 
the properties in Delhi which were mentioned in the agreement; 
and could approximately assess the value of those outside the 
city; and that he estimated the value of them all, including the 
jagirs, at about eight lacs of rupees. Mr. Modad Ali, the Court 
of Wards’ manager, deposed, “The value of the property was 
fixed by the plaintiff (that is, Saleem) as ten lacs in which he 
claimed his own share, but the value of the whole property ‘in 


fact was about three lacs’. The learned judges of the High 
Caurt taking three-sixteenths of eight lacs as Rs, 1, 50, 000 say 
that by the agreement in suit Saleem “agreed to give up property 
worth a lac and ay thousand rupees for a sum of ten or twelve 
thousand -rupees”. This, their Lordships think, is to- mistake 
the business meaning of the transaction. Though the Court of 
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Wards was fot minded to accept Saleem as Souriya’s legitimate 
son, he had, and was thought by his lawyer and by the plaintiffs 
to have, a good chance of establishing his legitimacy. Even so, he 
had certain difficulties to overcome, for example, as regards the 
alleged will of Souriya. But beyond that lay a great difiiculty— 
that of proving a custom, in derogation of the rules of Maho- 
medan succession, whereby he could succeed to the whole estate: 
On this point he would indeed appear to have had little chance 
of success. ` To speak of the plaintiffs as though they were 
having three-sixteenths of eight lacs handed to them for ten or 
twelve thousand rupees is therefore a serious mistake. But in 
truth the figure of eight lacs refers in part to property which 
was not heritable at all, and takes no account of any mortgages 
or charges, still less of any question as to debts left by Sourtya. 

The shrinkage in the value of Saleem’s inheritance to the figure 
of Rs. 88,753 may be due in part to a fall in values not expected 
in October, 1920; but even that is not a contingency too remote 
to be taken into account by business men striking a bargain for 
the finance of a suit to recover immovable property. The High 
Court’s conclusion appears to have been influeaced by the 
evidence that Saleem was given to drink and of weak intellect: 
This they regard as rendering it “probable that he was induced 
to enter inio an unfair bargain.” But there is no evidence that 
the agreement sued upon was entered into by him while under 
the influence of drink and much to show that he took a long 
time to consider it, consulted with his wife and his lawyer and 
fully understood it. The evidence that he was of weak intellect 
is very thin indeed, and Sir Abdur Rahman denied this though 
he admitled that Saleem was occasionally intoxicated. The trial 
judge had very correctly dealt with the evidence upon this aspect 
of the case and had found against the contentions of the defen- 
dants, which the High Court appear to have accepted on the 
ground that they were “highly probable”. The fairness of the 
agreement of 2nd October, 1920, must be considered indepen- 
dently of unproved suggestions that it may have been 
improperly obtained. 


Champertous transactions are in their essence speculative 
and the fairness or otherwise of a particular bargain is almost 
always open to some debate. Saleem was a poor man with a 
reasonable and, as it turned out, a just claim. He was put by 
the. Court of Wards inthe position of having to undertake 
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expensive litigation. He was well justified in his own interest in 
resorting for finance to persons willing to take a risk; and the 
plaintiffs were prima facie justified in helping him to his rights 
upon terms that they would share in his good fortune if he 
succeeded and lose their money if he failed. Not only is there 
no proof to support the suggestion that the agreement of 2nd 
October, 1920, was obtained by unfair means or was not fully 
considered by Saleem and freely accepted by him, but in the 
events which have happened it appears that, after taking all 
risks of ihe suit being unsuccessful, the plaintiffs notwithstanding 
that it succeeded are likely—to put it no higher—to gain little 
or nothing by the transaction. Had the suit succeeded in all 
respects the plaintiffs’ reward would doubtless have been high 
but Saleem would have become a rich man retaining thirteén 
annas in the rupee. In applying the principle that “a fair 
agreement to supply funds to carry on a suit in consideration of 
having a share in the property, if recovered, ought not to be 
regarded as being, per se, opposed to public policy’ (Ram 
Coomar Coondoo v. Chunder Canto Mookerjee1), it is essential to 
have regard not merely to the value of the property claimed but 
to the commercial value of the claim. This has to be estimated 
by the parties_in advance of the result; and where they have 
weighed the probabilities in a manner which has not operated 
unfairly, it is mote reasonable to regard this as confirming their 
shrewd- estimate of the chances, than to condemn the agreement 
outright as untair, by reason only of the possibility that a great 
‘gain to the claimant would have had to be- shared with the 
financier. Though it is clearly not conclusive, the proportion to 
be retained by the claimant is an important matter to be consi- 
dered when judging of the fairness of a bargain made at a time 
when the result of the litigation is problematical. The uncer- 
tainties of litigation are proverbial; and if the financier must 
needs risk losing his money he may well be allowed some chance 
-of exceptional advantage. Their Lordships agree with the trial 
‘judge in thinking that the eereciecat of Znd October, 1920, is 
valid and binding. 


‘The order to be made on this appeal should, in their- Lord- 
‘ships’ opinion, direct that the appeal be allowed, and the decree 
“of the High Court dated 18th March, 1937, set aside; declare 
that the agreement dated 2nd October,” 1920, should he 
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specifically performed; that the defendants should be permitted 
to elect whether to have a valuation of such of the properties 
mentioned in the said agreement as were recovered by Saleem 
Mahoined Shah in Suit No. 235/127 of 1920-22 in the Court of 
the Senior Subordinate Judge at Delhi and to pay three- 
sixteenths of such value to the plaintiffs, or to have a partition 
thereof; that the present suit should be remanded to the trial 
Court for further consideration in accordance with these 
directions and such other directions in that behalf as the High 
Court may think fit to give, having regard to the fact that some 
of the said properties are under management by the Court of 
Wards. Their Lordships will humbly advise His Majesty 
accordingly. The defendants must pay the plaintiffs’ costs in 
the trial Court and in the High Court as also te appellant’: 5 
costs of this.appeal. 


Solicitors for Appellant: Lambert & White. 


Solicitors for Respondents: The Solicitor, India Office. 
RCC 


K 5. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT —SiR ALFRED Henry LIONEL LEACH, C hief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


Meenakshi Ammal and another .. A ppellanis* (A ppeltanis, 
v. 
Murugayya Mooppanar .. Respondent (Respondent- 
Defendant). 
Hindu Law—Stridhanam—Succession—Illegitimate daughters of Hindu 


woman who was nota dancing girl—If entstled to succeed. to stridhanam of 
her mother’s mother. 


The fact that Courts had recognised as between a mother and her 


illegitimate daughter the right of inheritance was no warrant for the extension 


of sapindaship to other relations. The illegitimate danghters of a daughter 
are not entitled to succeed to the stridhanam of their maternal grandmother. 


Appeal under cl.-15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice Varadachariar dated 
4th November, 1936 and passed in S. A. No. 1280-of 1932 pre- 


“ferred against the decree of the District Court of West Tanjore 
-in A.-S. No. 261 of 1931—0O. S. No. 42 of 1931, _ District 


‘Munsif's Court, Tiruvadi. 
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K. S. Destkan for Appellants. 

S. Muthiah Mudakhar for Respondent. 

The Court delivered the following 

Jupaments. The Chief Justice.x—The question raised in 
this appeal is whether the illegitimate daughters of a Hindu 
woman are entitled to succeed to the stridhanam of their mother's 
mother, the family being governed by the ordinary Hindu Law 
and not by rules based on custom as in the case of dancing girls. 
The appellants are the illegitimate daughters of one Dharmu 
Ammal, who died on the 27th April, 1921. Dharmu Ammal was 
the legitimate daughter of one Murugayi Ammal, who left strt- 
dhanam property. The appellants’ claim that under Hindu Law 
they are the nearest heirs of Murugayi, who was also survived 
by Venkatachalam Chetti, the grandson of her sister. It ts 
common ground that if the appellants are not heirs of Murugay1 
the person entitled to the property is Venkatachalam. 

The suit out of which this appeal arises was filed by the 
appellants in the Court of the District Munsif of Tiruvadi 
with the object of setting aside an alienation of immovable 
property forming part of Murugayi’s siridhanam. . The 
alienation was in favour of the respondent’s predecessors- 
in-title and was made by Venkatachalam on the 20th July, 
1910. The District Munsif accepted the appellants’ conten- 
tion that they were the heirs of Murugayi and decreed the 
suit, but his decision was reversed on appeal by the District 
Judge of West Tanjore. The appellants then appealed to this 
Court and their appeal was heard by Varadachariar, J., who 
confirmed the decree of the District Judge. Varadachariar, J., 
pointed out that the general principle of the Hindu Law was 
undoubtedly to limit heirship to legitimate issue, but in the case 
of illegitimate sons amongst Sudras a special exception had 
been made by thetexts, The exception did not, however, extend 
beyond the illegitimate sons of Sudras. The fact that Courts 
had recognised’ as between a mother and her illegitimate 
daughter the right of inheritance was no warrant for the 
extension of sapindaship to other relations. 

It has been argued on behalf of the appellant that the 
following paragraphs from the Mitakshara, Chapter II,-S. 11, 
should be read as including both the genet and illegitimate 
daughters: 


(15) On failure of all the daughters, the daughters’ daughters take, 
under this text, ‘It will go to the daughters if she leaves progeny, etc,’ 
34 
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(16) If there be a multitude of these (and if they be) children of 
different mothers, and unequal in number, shares should be allotted to them 
through their mothers, as directed by Gautama: ‘Or, according to the 
mothers, let the special shares (be adjusted) in each case.’ 


(17) If there be daughters as well as daughters’ dauyhters simul- 
taneously, a trifle only should be given to the daughters’ daughters. As has 
been directed by Manu: ‘Suchof the daughters of those (daughters) as 
may exist even to those, something should be given, as may be fit, from the 
property of the grandmother, on the score of affection.’ ” 


This argument is expressly negatived by the decision of 
this Court (Oldfield and Seshagiri Aiyar, JJ.) in Minakshi v. 
Muniands Pamkkar|, Oldfield, J., observed :— 


“It was then contended that references to ‘daughters’ in the Mitakshara 
should be read as including all daughters, both legitimate and illegitimate, 
and that all alike should be preferred to the legitimate son, as heirs to their 
mother. But, firstly, that is not the primary sense of those references and is 
unauthorised by the rules of interpretation recognised by both English and 
Hindu Law (vide Bhimacharya v, Ramacharya*), And next, it bas not been 
shown how such a substitution can be carried out or logically limited, should 
it, for instance, be extended to the law relating to the daughter’s right to 
inherit from the father, in spite of the absence of any special provisions in 
her favour, such as is available in the case of illegitimate sons?” 


Seshagiri Aiyar, J., after referring to the text conferring 
a right of heirship on the illegitimate son of a Sudra, observed 
that illegitimate children have no place in Hindu Law when 
there are legitimate heirs at least under the Mitakshara system, 
except in the special case of the illegitimate son of a Sudra. 


Before the ordinary rules of succession can be departed 
from in favour of illegitimate offspring there must be express — 
authority to be found in the ancient texts or some statutory, 
provision. It is conceded that the texts do not go beyond 
making provision in respect of an illegitimate son of a Sudra 
and the appellants are not able to rely on any statutory provi- 
sion. With one exception, the cases which have been quoted to 
the Court have all had reference to the rights of the daughter, 
not the grand-daughter, to succeed. It is not disputed by the 
learned Advocate for the respondent that so far as the daughter 
is concerned she is entitled under the Hindu Law to succeed to 
her mother’s property notwithstanding she is illegitimate. Of 
course, if there were also a legitimate daughter the illegitimate 
daughter would be postponed to the legitimate issue. 
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The case which provides the exception is Angammal v. 
Venkata Reddy, where the question was whether the degrada- 
tion of a daughter on account of her adultery put an end to her 
right to inherit the stridhanam property of her mother. It was 
held that because the daughter had been living in adultery she 
did not lose her right to inherit her mother’s stridhanam 
property. On this finding it was held that the daughter’s two 
illegitimate daughters were held to be entitled to their grand- 
mother’s siridhanam in preference to their mother’s brothers. 
The question whether the illegitimate daughters were entitled to 
inherit their grandmother's property was never raised. It was 
merely assumed that the illegitimate daughters took their 
mother’s place. Therefore the judgment in that case cannot be 
read as deciding the question now before us or accepted as any 
authority in favour of the appellants’ contention. 


The learned Advocate for the appellants has drawn the 
Court’s attention to a statement in Sir Hari Singh Gour’s 
Hindu Code, Fourth Edition, page 1149, where it is stated 
that unchastity and illegitimacy are no bars to succession to 
stridhanam. ‘This broad statement is based on the decisions of 
the Bombay High Court in Advyapa v. Rudrava? and Tara 
v. Krishnas. An examination of the judgments in these cases 
however, fails to lend support to the statement that illegitimacy 
is no bar to sticcession to the siridhanam if by this is meant 
succession to the stridhanam of a person other than the mother. 
In the former of these two cases the question was whether 
under the Hindu Law prevailing in the Bombay Presidency a 
daughter was barred by incontinence from succession to the 
estate of her father, and it was held that she was not. In 
the latter case a daughter who had lived by prostitution 
claimed her father’s property as heir to the exclusion of her 
sisters who were married. The question was whether the rule 
that an unmarried daughter inherits to her father before his 
married daughter applied in, such a case. 


It is clear that there is no authority which extends the 
right of an illegitimate daughter to succeed beyond the right to 
succeed to her mother’s stridhanam. I consider that the deci- 
sion of Varadachariar, J., is correct and that the appellants are 
not entitled to have the alienation set aside. They are not 
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heirs of Murugayi and the person who is entitled to her property 
is Venkatachalam who was responsible for the alienation to the 
respondent’s predecessor-in-title. The appeal will be dismissed 
with costs. 


-` Krishnaswami Atvyangar, J.--I am of the same opinion. I 
can find no warrant for holding that as a general rule the 
system of succession under the Mitakshara Law is based on a 
relationship other than a relationship through valid marriage 
and legitimate descent. A qualified right in favour of the 
illegitimate son amongst Sudras, by choice of the father as it has 
been described, has been recognised but this is in the nature of 
an exception and must accordingly be kept within the limits of 
the exception itself. It is true that an illegitimate daughter has 
been held to be entitled to inherit to the stridhanam property of 
her mother. This right will however be found on examination 
to be based not upon any ancient texts or rule of law but upon 
custom and analogy. (See Myna Bas v. Utiaramt.} Reference 
was made by learned Counsel for the appellant to a passage 
from Yagnavalkya cited in the case mentioned. That passage 
is: 

"A damsel’s child is one born of an unmarried woman; he is considered 
the son of his maternal grand-sire.’ 

This text has reference to the kanina son, one of the twelve 
sons recognised in the ancient law of whom all except one have 
long since become obsolete. The passage throws no light on the 
right of a daughter’s daughter to inherit to her grandmother’s 
estate. Even if the text should be held to have validity at the 
present day it would only mean that a kanina son would be 
entitled to inherit directly as a son to the maternal grand father’s 
estate. The text however has really no bearing on the question 
which falls to be decided in this case. 

K.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR, Justice WADSWORTH. 
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recording satisfaction—Satisfaction of some other decree pending before 
another Court, whether could be recorded—'Kepresentative in r. 53 (3)— 
Meaning of. 


Itis undeniable that an executing Court has no power to record satisfac- 
tion of a decree over which it has no jurisdiction and a report to the execut- 
ing Court of satisfaction of some decree pending before another Court will 
be of no effect. It follows, therefore, if a person represents toa Court that 
his own decree pending before another Court has been satisfied, though in 
fact no satisfaction has yet been recorded, he will be doing no more than 
representing to the Court that he has promised the judgment-debtor 
that he would record satisfaction of the decree under which the 
attachment was made. An executing Court has no power under the 
Code to make a provisional record of satisfaction of a decree. Either a 
decree is satisfied or it is not, and there is no power for an executing Court 
to record satisfaction on the basis of a mere promise which is not treated as 
sufficient discharge. If the Court records satisfaction which is only really 
provisional on the doing of some future act, such an order cannot be upheld. 


It is also doubtful whether under O. 21, r. 2, the Court can recognise an 
adjustment which is executory in its nature as if it were complete. 


Asisur Rahman v Aliraja, A.I.R. 1928 Cal 527: 32 C.W.N. 434 and 
Lachman Das v. Baba Ramnath Kalikamliwala, (1921) I.L.R. 44 All 258, 
indicate that the only adjustment contemplated under O, 21, r. 2 is one 
which has already been completed, not one which rests on future perfor- 
mances. The Code contemplates only an unconditional record of satisfaction, 


The mere use of the word ‘representative’ in r. 53 (3) of O. 21 cannot be 
taken as justifying the conclusion that the attaching decree holder is the 
representative of the holder of the attached decree for all purposes. There 
may be several attaching decree-holders all of whom are undoubtedly 
entitled to execute the attached decree as representatives of the holder of the 
decree under attachment To maintain that each of them was for all 
purposes the representative of the holder of that decree would lead to chaos. 
The only safe way of interpreting O 21, r. 53 (3) is that adopted by the 
Calcutta High Court in Durga Prosad v. Secretary of State, A.I.R. 1937 
Cal. 468, that is, to treat the decree-holder of the attaching decree as the 
representative of the holder of the attached decree only for the purpose 
contemplated by that sub-rule, namely, the purposes of execution. If this 
view is correct, it follows that the attaching decree-holder cannot exercise 
the power conferred under O. 21, r. 2 upon the decree-holder himself of 
certifying an adjustment made out of Court as a satisfaction of the decree. 


Appeal against the order of the Court of the Subordinate 
Judge of Tuticor in dated 21st January, 1937 and made in 
A. S. Nos, 111 and 121 of 1935 preferred against the order of 
the Court of the District Munsif of Tuticorin dated 24th 
September, 1935, in E. A. No. 589 of 1934 in O. S. No. 11 of 
1931, etc. 


S. Ramachandra Aiyar and P.S. Ramachandran “for 
Appellant. 7 


K: M. T. Ahmed Ibrahim for Respondents. -ob ati 
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The Court delivered the following 

JupcMENT.—The question to be decided in both the revi- 
sion petition and the appeal is whether the recordingof satisfac- 
tion of the decree in O. S. No. 11 of 1931 on the file of the 
District Munsif of Tuticorin at the instance of an attaching 
decree-holder is valid and consequently whether the refusal to 
record satisfaction of the decreein O. S. No. 95 of 1932 on the 
file of the District Munsif of Kumbakonam under which the 
attachment of the Tuticorin decree was made is invalid, so 
that the latter decree becomes amenable io attachment at the 
instance of a third decree-holder. The facts are rather com- 
plicated and I will endeavour to state them in their simplest 
form. We are concerned with three decrees: 


(1) O. S. No. 11 of 1931 on the file of the Tuticorin District Munsif 
which was a decree in favour of Ahmad Ibrahim, the judgment-debtor being 
Alla Pichai; 

(2) O. 5. No. 13 of 1932 on the file of the Subordinate Judge, Tuticorin, 
a decree assigned to K. Mohideen, the judgment-debtor the same Alla Pichai; 


(3) O. S. No. 95 of 1932 on the file of the District Munsif of Kumba- 
konam, a decree assigned to the same Alla Pichai, the judgment-debtor being 
Ahmed [brahim who is the decree-holder under No, 1 decree. 

Decree No. 3 was transferred for execution to the Court of 
the District Munsif of Srivaikuntam where the parties lived. 
The assignee of this decree Alla Pichai got an order of attach- 
ment in Srivaikuntam Court of No. 1 decree against himself the 
attachment being effected in February, 1934. On 20th March, 
1934, Alla Pichai as attaching decree-holder without transferr- 
ing his own decree to Tuticorin or taking out execution of the 
decree which he had attached applied to the District Munsif of 
Tuticorin under S. 151 of the Civil Procedure Code to record 
satisfaction of decree No. 1 against himself by setting off 
against this decree, No. 3 decree of which he had obtained an 
assignment. It will be noticed that in form this was an appli- 
cation to set off two decrees which were not before the same 
Court, the applicant calling in aid S. 151, Civil Procedure Code, 
because the procedure under O. 21, r. 18 was not available to 
hint, ie not Having got his own decree transferred to the Court 
which ‘was executing the attached decree against himself. 
Before orders were passed upon this application to record 
satisfaction,-Mohideen the-assignee of decree No. 2 passed by 
the Subordinate Judge of Tuticorin against Alla Pichai 
attached decree No,-3 which was then on the file of the District 
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Munsif of Srivaikuntam. On 24th September, 1935, the District 
Munsif of Tuticorin passed an order on the application to 
record satisfaction by setting off the decree assigned to Alla 
Pichai against the decree under which he was the judgment- 
debtor. In his order the learned District Munsif observes that 
Alla Pichai certified satisfaction of his own decree—which of 
course could not be done except in the Court which had juris- 
diction over that decree. He also observes that the application 
does not come under O. 21, r. 18, but he considers that under 
O. 21, r. 53 an attaching decree-holder has power to report 
satisfaction of the attached decree and he therefore passes an 
order which in my opinion is open to serious criticism. He 
records satisfaction of the attached decree to the extent covered 
by the amount of the attaching decree, but adds a proviso that 
the applicant shall within six weeks report to the proper Court 
full satisfaction of the attaching decree and if he fails to make 
such a report the order recording satisfaction will stand vacated. 
That is to say, in effect the learned District Munsif of Tuticorin 
passed a conditional order recording satisfaction. In pursuance 
of this order Alla Pichai on 2nd October, 1935, filed a satisfac- 
tion memorandum before the District Munsif of Srivaikuntam 
in respect of the decree of which he had taken an assignment 
which decree was already under attachment by Mohideen the 
holder of decree No. 2—Mohideen opposed the application to 
record satisfaction. The learned District Munsif of Srivai- 
’ kuntam held that Alla Pichai was not entitled under O. 21, 
r. 53 to act as the representative of the holder of the decree 
which he had attached except for the purpose of execution, that 
the recording of satisfaction by means of what was in fact an 
adjustment of that decree was invalid and that satisfaction of 
Alla Pichat’s own decree could not be recorded because of the 
pending attachment and because there was no valid satisfaction 
of the Tuticorin District Munsif’s Court decree. Against the 
order pas ed by the District Munsif of Tuticorin two appeals 
were filed, one by Mohideen and the other by Ahmed Ibrahim 
and against the order passed by the District Munsif of Srivai- 
kuntam an appeal was filed by Alla Pichai. All three were 
heard together by the Subordinate Judge who held that the 


order of the District Munsif of Tuticorin recording satisfaction 
of Ahmed Ibrahim’s decree by reason by the adjustment of 
the amount due under Alla Pichai’s decree was valid. 


Ahamed 
Ibrahim 
Rowther 


v. 
Allapichai 
Rowther. 


Allapichat, 


Rowther, 


296 THE MADRAS LAW JOURNAL REPORTS. [1940 


I’ have now before me a Civil Revision Petition filed by 
Mohideen and an appeal by Ahmed Ibrahim both canvassing the 
correctness of the same appellate order. I do not think it 
necessary to discuss at length the question whether the proper 
remedy is one by appeal or one by revision. It seems to me 
that so far as Ahmed Ibrahim is concerned the question is one 
clearly between the parties relating to the satisfaction of his 
decree and an appeal would lie. So far as Mohideen is con- 
cerned the contest is between an attaching decree-holder and the 
holder of the decree attached. Prima facie it is not one between 
parties arrayed on opposite sides in the suit and me prone 
remedy is revision. 


The main question is whether the order of the District 
Munsif of Tuticorin in effect setting off one decree against the 
other is a valid order. It is common ground that this order 
cannot be justified as one falling within the provisions of 
O. 21, r. 18. Nor does it purport to have been passed that 
tule. It is contended that the Code does not contemplate any 
procedure for setting off one decree against another unless both 
the decrees are within the jurisdiction of the same Court so that 
they fall within O. 21, r. 18. (Vide Ponnusami Nadar v. 
Doraisanis Aiyart.) No doubt this is a correct proposition in 
the sense that there is no express provision in the Code 
authorising the Court itself to set off one decree against-another 
unless both the decrees are before the Court. There is however 
provision in the Code for recording satisfaction by way of 
adjustment out of Court and an adjustment out of Court may 
be by means of the-setting off of one decree against another if 
there is no legal objection to this course. Provided that Alla 
Pichai was legally entitled to adjust the decree which he had 
attached by setting off against it the decree assigned to him, the 
fact that this adjustment does not come within the provisions 


of O. 21, r. 18 would not of itself bar the recording of satis- 
faction. 


Now it is undeniable that an executing Court has no power 
to récord satisfaction of a decree over which it has no jurisdic- 
tion and a report to the executing Court of satisfaction of some 
decree pending before another Court will be of no effect. It 
follows therefore that when Alla Pichai represented to the 
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District Munsif of Tuticorin that his own decree pending before 
the District Munsif of Srivaikuntam had been satisfied, though 
in fact no satisfaction had yet been recorded, he was doing no 
more than representing to the Court that he had promised the 
judgment-debtor (who incidentally was himself) that he would 
record satisfaction of the decree under which the attachment 
was made. Looked at in this way il seems to me apparent that 
Alla Pichai was asking the District Munsif of Tuticorin to 
record not an actual satisfaction of the decree of that Court, 
but a prospective satisfaction of the decree. Having regard to 
the powers of the Tuticorin Court, all that Alla Pichai could do 
was to represent that he was willing to record satisfaction of his 
own decree if the District Munsif of Tuticorin would accept that 
as a sufficient discharge of the decree agaiist himself. The 
District Munsif of Tuticorin treated as done that which the 
applicant promised to do; but, realising the danger of this 
course and perhaps being doubtful of the powers which he 
proposed to exercise, he inserted in his order a sort of escape 
clause whereby, if the applicant failed to do that which he had 
promised, the District Munsif wasto cancel the order which he 
had passed on the strength of that promise. Now it seems to 
me that an executing Court has no power under the Code to 
make a provisional record of satisfaction of a decree. Either a 
decree is satisfied or it is not and there is no power of which I 
am aware, for an executing Court to record satisfaction on the 
basis of a mere promise which is not treated as a sufficient dis- 
charge. It may perhaps be permissible for a decree-holder to 
accept a promise as a discharge and to record satisfaction on 
that basis; and conceivably the Court might if it saw fit, grant 
the application on the strength of this acceptance. But this ts 
not what the learned District Munsif has done. He has in fact 
recorded in the form of satisfaction that which is really only a 
provisional satisfaction conditional on the doing of some future 
act. To my mind he had no power to do this. 

It is also very doubtful whether under O. 21, r. 2, the 
Court can recognise an adjustment which is executory in its 
nature as if it were complete. The decisions in Asisur Rahman 
v. Aliraja’, Lachman Das v. Baba Ramnath Kalikamliz ala? 
and N.P.L. Firm v. B. K. Bhanja’ indicate that the only adjust- 





1. A.I.R. 1928 Cal. 527: 32 C.W.N. 434. 
2 (1921) LL.R. 44 All, 258, 3. A.I.R. 1934 Rang. 190 (1). 
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ment contemplated under O. 21, r. 2 is one which has already 
been completed not one which rests on future performances. 
But quite apart from this question it seems to me apparent 
that in recording satisfaction the executing Court cannot under- 
take the responsibility of seeing to the future performance of 
provisions in the agreement upon which the satisfaction is 
based. The Code contemplates only an unconditional record of 
satisfaction. 


A wider question is whether in any case an attaching 
decree-holder is entitled by the terms of O. 21,r. 53 (3) to 
make an adjustment of the attached decree and record satis- 
faction by reason of that adjustment. On this subject there is 
difference of judicial opinion and, so far as I am aware, no 
decision of this High Court. In Durga Prosad Chamaria v. 
Secretary of State}, it was held that under r. 53 (3) the 
attaching decree-holder is the representative of the holder of 
the attached decree for the limited purpose of execution and 
not for all purposes and is therefore incapable of making a valid 
adjustment of the attached decree. A similar decision was 
passed by a single Judge in the case reported in Ram Badan 
Singh v. Ram Pargash Singha, which has, however, been 
dissented from by a Bench of the same Court in Unao Commer- 
cial Bank, Lid., Unao v. Mohar Gobind Rais. There is an 
observation inthe decision in Ramcharan Singh v. Jangbahadur 
Singh4, to the effect that there is nothing in r. 53 to prevent 
an adjustment by payment out of Court between the judgment- 
debtor of the attached decree and the decree-holder Of the 
attaching decree. The question is not easy and in view of my 
decision on the earlier points is no longer of vital importance 
for the present case. But as it has been argued at length it 
secms to me desirable that I should indicate my opinion. 

R. 53 (3) says: 

“The halder of a decree sought to be executed by the attachment of 
another decree..... shall be deemed to be the representative of the 


holder of the attached decree and to be entitled to execute such attached 
decree in any manner lawful for the holder thereof.” 


The argument is that by virtue of S. 146 of the Code of 
Civil Procedure, if there is no prohibition imposed by law, any 
proceeding which may be taken by the-holder of the attached 





1. A.I.R. 1937 Cal. 468. 2. . A.L.R. 1925 All. 123 (2). 
3. A.I.R. 1930 All. 659. 4, A,LR, 1924 Pat. 696. 


I] THE MADRAS LAW JOURNAL REPORTS. 299 


decree may betaken by the holder of the: decree under which 
the attachment is made, since the latter is the representative of 
the former. In my opinion, the mere use of the word repre- 
sentative in r. 53 (3) cannot be taken as justifying the conclu- 
sion that the attaching decree-holder is the representative of the 
holder of the attached decree for all purposes. It isunnecessary 
to dwell at length on the complications which would arise unless 
the converse were true, but I would point out that there may be 
several attaching decree-holders all of whom are undoubtedly 
entitled to execute the attached decree as representatives of the 
holder of ‘the decree under attachment.- To maintain that each 
of them was for all purposes the representative of the holder of 
that decree would lead to chaos. It is pointed out that 4 may 
have a decree for Rs. 100 against B and may attach in execu- 
tion of his decree a decree against X in favour of B for 
Rs. 1,00,000. In such circumstances the extent to which 4 can be 
the representative of B must obviously be governed by the extent 
of’ A’s decree against B and to assume that 4 has an unlimited 
power of representing B including a power to compromise the 
decree which B has got against X is to put into the hands of A 
a power very liable to abuse. It seems to me that the only safe 
way of interpreting r. 53(3)isthat adopted by the Calcutta High 
Court in Durga Prosad Chamaria v..Secretary of State+, that is, 
to treat the holder of the attaching decree as the representative of 
the holder of the attached decree only for the purpose contem- 
plated by that sub-rule, namely, the purpose of execution. If this 
view is correct, it follows that the attaching decree-holder cannot 
exercise the power conferred under O. 21, r. 2 upon thedecree- 
holder himself of certifying an adjustment made out of Court 
as a satisfaction of the decree. On this ground also, there- 
fore, I am constrained to conclude that the order of the District 
Munsif of Tuticorin recording satisfaction of the decree against 
Alla Pichai was erroneous. It follows that the decree against 
Alla Pichai must be regarded as still alive and the decree of 
which Alla Pichai has obtained an assignment and under which 
he made the attachment must be regarded as still unsatisfied 
and liable to be executed by Mohideen by virtue of the attach- 
ment which he has obtained under his decree against the same 
Alla Pichai. 


1. AIR. 1937 Cal. 468.. ` 
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In the result, therefore, both the appeal and the Civil 
Revision Petition ate allowed, the order of the District Munsif 
of Tuticorin recording satisfaction of the decree in O.S. No. 11 
of 1931 is set aside and the order uf.the District Munsif of 
Srivaikuntam refusing to record satisfaction of the decree in 
O. S. No. 95 of 1932 on the file of the District Munsif-of 
Kumbakonam is restored. The respondent Alla Pichai will pay 
the costs of both the appeal and He Civil Revision Petition 

one Advocate’s fee). 

Leave to appeal refused. 

K. 87 < ——— Appeal and Civil 

Revision Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI, 


Subbu Pandaram .. Petittoner* (3rd Defendant) 
v. 
Lakshminarayana Chettiar .. Respondent (Plamtif). 


Madras Agriculturists’ Relief Act (IV of 1938)—Mortgage decree debt 
due by Hindu joint family—A pplication for scaling down by one member— 
Relief under Act if restricted to his share—Rehef sf restricted only to 
agricultural land included in morigage. 

Where one member of a joint Hindu family sought to have a debt due by 


“the joint family scaled down, 


Held, any member of a joint family can apply to have the decree debt of 
the family scaled down and itis the debt of the family as a whole that is to 
be scaled down, if the family is proved to be an agriculturist within the 
meaning of Act IV of 1938. The benefit under the Act is not to be restricted 
to the member of the family who makes the application, The entire scheme 
of the Act has reference to the character of the debtor and not to the character 
of the property comprised in a security for the debt. So where there is a 
mortgage comprising of agricultural land and other properties, the scaling 
down cannot be restricted only to agricultural land comprised in the mortgage. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Coimbatore dated 12th October, 1938 and made in I. A. 
No. 899 of 1938 in O. S. No. 79 of 1936. 

A. C. Sampath Atyangar and S. Krishnamachariar for 
Petitioner. 

T. S. Anantaraman for Respondent. 

The Court delivered the following 

JUDGMENT.— The learned Counsel for the petitioner contends 
that the order of the Court below directing that the debt should 





* C. R P. No. 1636 of 1938. 19th January, 1940. 
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be scaled down only so far as the appellant was concerned and 
also with reference only to the item of agricultural land included 
in the mortgage, is wrong. I agree with this contention. The 
decree debt sought to be scaled down is a debt due by the joint 
family of the third defendant, petitioner herein, and S. 19 of the 
Act makes it clear that in respect of a joint family debt any 
member of the family can apply to have the decree debt scaled 
down according to the provisions of the Act. And it is equally 
clear that in such cases itis the debt of the family as a whole 
that is to be scaled down provided, of course, the joint family is 
proved to be an agriculturist within the meaning of the Act. 
There is nothing in the Act to suggest that the benefit of scaling 
down in such cases is to be restricted to the member of the 
family who makes the application. Again, the view of the 
learned Subordinate Judge, that the scaling down of a mortgage- 
debt due by an agriculturist joint Hindu family ought to be 
only with reference io the agricultural lands which happen to be 
included in the mortgage but not with reference to other proper- 
ties like houses, etc., comprised in the mortgage, is erroneous, as 
the entire scheme of the Act has reference to the character of 
the debtor and not to the character of the property comprised 
in a security for the debt. 


. The learned Counsel for the respondent however points out 
that the main question raised by him in his counter-afhidavit 
filed in the lower Court, namely, that the petitioner’s family 
was not an agriculturist at all for the reasons stated therein, 
was not atall dealt withand decided by the learned Judge. This 
is no doubt so and it is perhaps due to the misconception of the 
learned Judge that the scaling down under the Act was to be 
with reference only to the agricultural lands comprised in the 
mortgage. There is nothing to support the suggestion of the 
learned Counsel for the petitioner that this point was apparently 
given up by the respondent whose counsel however repudiates 
the suggestion before me. In these circumstances I set aside 
the order of the Court below and send the case back for disposal 
according to law in the light of the observations herein. 


The costs of this petition will abide and follow the result. 
K.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice MOCKETT AND MR. JUSTICE 
KRISHNASWAMI AIYANGAR, 


Mudala Sithanna and others .. Appellants* (Defendants 2, 
3,7 and 1) 


v. 
Kuppili Lakshminarasimhulu .. Respondent (Plaintif). 


Evidence Act (Iof 1872), S. 13—Prior proceedings on the question of 
existence of right to office or property—Relevancy as transaction by which 
right was recognised~Practice-—-O ficial records-—Late production—Pro - 
priety of rejecttion—Karnam-—Office of—If hereditary or family righi— 
Ownership of inam land attached to the office and enfranchised in Ais or her 
favour—Nature of. 

The karnam occupies his office not by hereditary or family right but asa 
personal appointee and where lands have been enfranchised to the holders of 
the office, his representatives and assigns, the lands are his absolute and 
separate property and his alienee gets a good title. 


Venkata Jagannacha v. Veerabhadrayya, (1921) 41 M.L J. 1: L.R. 48 LA. 
244: LL.R. 44 Mad. 643 (P.C.), relied on. 

Palaniyandi v. Velayudam Pillai, (1928) 55 M L.J. 579: LL R. 52 Mad. 6 
and Abdukuri Venkataramadoss v. Puchigolla Gavarraju, (1922) 43 M.L.J. 
153, referred to. 

A reversioner of a deceased holder of an office of karnam claimed certain 
properties from alienees and the defence was that the properties were en- 
franchised mirasi service inam lands and the alienations were valid as the 
holder was entitled to deal with them as absolute owner as they had been 
enfranchised in favour of the holder of the office of the karnam. One of the 
defendants, an alienee, was in possession of certain documents even at the 
earliest stage relating to prior litigation between the alienor and another 
(who was claiming to be entitled to the mirasi inam lands and the office 
jointly with the alienor)—in which it was decided that the alienor was 
absolutely entitled to the lands. These documents were produced for the 
first time ouly at the time of the hearing of the suit. 

Held, that the previous proceedings on the question of the existence of 
the right to the office and property are very relevant as being transactions by 
which the right was recognised. When documents are official records of 
undoubted authority which may assist the Court to decide rightly the issue 
before it, leave should not ordinarily be refused even though they are- 
produced late. 

Gopika Ramon Roy v. Atal Singh, (1929) 56 M L.J. 562: L.R. 56 I.A. 119: 
LL.R. 56 Cal. 1003 at 1011 (P.C.), referred to, 


Appeals by defendants 2, 3 and 7, and first defendant res- 
pectively against the decree of the Court of the Subordinate 
Judge of Chicacole dated 6th October, A in O. S, nS 37 of 
1936. - 


+ 


” A. S. Nos. 10 and 205 of 1937 and ` : 30th August, 1939, 
C.M.Ps. Nos. 944 and 2595 of 1937, 





I] THE MADRAS LAW JOURNAL REPORTS. 303 
P. Somasundaram and S. Ramamurthi for Appellant in 
Appeal No. 10 of 1937. 
V. Govindarajachari for Appellant in Appeal No. 205 of 
1937, 


J. Krtshnamurthi for Respondent in both the appeals. 
The Court delivered the following 


Jupcments. Mockett, J—The relationship between the 
plaintiff and one Appalanarasamma who is the all-important 
character in this story is shown in the geneological table herewith 
annexed.* It willbe seen that one Radhakrishnamma married 
one Venkamma and that they had a daughter Appalanarasamma 
who died on the 91h February, 1932. The plaintiff is the son 
of a sister of Radhakrishnamma, namely, Kuppili Peda Ragha- 
vamma and he claims the property, the subject of this suit, as a 
reversioner to the estate of Radhakrishnamma.: There are 
before us four defendants-appellants. In A. S. No. 10 of 1937 
defendants 2, 3 and 7 are the appellants and are represented by 
Mr. P. Somasundaram. The first defendant appeals separately 
in A. S. No. 205 of 1937 and is represented by Mr. Govinda- 
rajachari. The property concerned is as follows: The 
defendants claim that they are entitled to the suit property; 
defendant 2 as alienee of portions of item | in the plaint which 
he purchased from the first defendant and Appalanarasamma; 
the third defendant as alienee also of other portions of item 1 
from the same source. The seventh defendant ‘claims under 
a sale by Appalanarasamma to the sixth defendant and from 
the sixth defendant to him of item 4 of Schedule A. The 
appeal concerns only the items to which 1 have alluded. The 
answer to this claim was twofold (1) that the lands in sub- 
items 1 to 4 of item 1 which had been covered by a permanent 
lease given by Appalanarasamma to the first defendant were 
enfranchised mirasi service inam lands and (2) that 


“Appanna pubes 








| | | 
Sister Sister Died before 1881, 





Kuppili Peda Arabhi China Radbakrishnamma, 
Raghavamma Raghavamma, Venkamma died 
: (widow) i 
| Daughter Appala- 
; nara d 
Varahanarasimhulu Lakshminara- 9-2 1932) ee To 


(died in 1913) married simhulu (Plaintiff), wah 
Appalanarasamma. 


w 


Sithanna 


v. 
Lakshmi- 
narasımhulu 


Mockett, J. 


Sithannd 


V. 
Lakshmi- 


narasimhilu 


Mockett, J. 


304 THE MADRAS LAW- JOURNAL REPORTS: [1940 


Appalanarasamma was entitled to deal with them -as~absolute 
owner as they had been enfranchised’ in her ~ favour while 
she was the holder of the office of karnam in the village 
of Lakshmipuram. The legal position relating to the owner- 
ship of inam lands attached: to the office of karnam and 
enfranchised in his or her favour has been well settled, by the 
Judicial Committee-and in this High Court: It was decided by 
the Judicial Committee in Venkata Jagannadha v. Veerabha- 
drayyal that the karnam ofa village in Madras occupies his ofice 
not by bereditary or family riglit but as a personal appointee, 
although the appointment is primarily made of a suitable person 
who is a member of a particular family and that where 
karnam service lands have been enfranchised, a quit rent being 
imposed i in lieu of the service, and 'an inam title deed is granted 
confirming the lands to the holder of the office, his representa- 
tives and assigns, the lands are his separate property and are 
not subject to any claim to partition by other members of the 
family. The result of that is that when lands of this descrip- 
tion are alienated by a karnam, the alienee gets a good title. 
That principle has been applied to the case of women represen- 
tatives who occupy the position of karnam in Palantyands v. 
Velayudam Pilla? and Abdukurs V enkataramadoss V. Pachi- 
golla Gavarraju8. Itis unnecessary to go into this position at 
any length because there is no contention about the legal position 
and there is very little contention now about the one point 
which we for some time had discussed before us. It was 
naturally of the utmost importance to the defendants in this 
case, resting as they did their title on the position of Appala- 
narasamma asthe karnam ofthis village, to establish that she was 
actually in that position, and that the enfranchisement was in 
her favour. There were in the possession of the defendants at 
the earliest stage of this case certain documents which went a 
long way towards establishing this position. “Those documents 
arose under the following circumstances. There had been 
litigation long ago between Appalanarasamma and one Koduru 
Venkanna in O. S. No. 388 of 1909 in the District Munsif’s 
Court of Parvathipur. It appeared that Koduru Venkanna was 
claiming that he was entitled to the mirasi inam lands of 
Sa I ANG Na aaa a 
1, (1921) 41 M.L.J. 1: L.R. 48 LA. 244: LL.R. 44 Mad. 643 (P. C). 


2, (1928) 55 M.L.J. 579: LL:R. 52 Mad. 6, 
3, (1922) 43 M.L.J. 153. 
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Lakshmipuram village jointly with Appalanarasamma. Appala- 
narasamma’s contention which it was necessary for her to 
vindicate by a suit was that Venkanna was no more than her 
agent or representative to carry out the duties ‘of karnam, she 
being a woman, but that she was the sole karnam and had the 
sole right to these lands. So it will be seen that the most 
important question to be considered in that case was what was 
the legal position of Appalanarasamma in relation to the 
karnamship. The matter was heard by the District Munsif and 
his judgment which is now marked as Ex. 15 was produced to 
the learned Judge. It is a long judgment and there was a 
decree finally which is marked as Ex. 14. It awarded Appala- 
narasamma the wet lands claimed but refused a decree for the 
dry lands. Against that decree there was an appeal to the 
District Judge whose judgment is marked as Ex. 17. It 
concluded in paragraph 12 with the following words: 


“lam therefore of opinion that plaintiff is entitled to have all the suit 
lands exclusively enfranchised in her name and the entry of defendant’s name 
in the title deed as a joint owner 1s fraudulent and illegal.” 


So Appalanarasamma succeeded in her claim to the dry 
lands also. The District Judge had before that held in para- 
graph 8 that the plaintiff was the holder of the office at the time 
of the enfranchisement and not defendant but that defendant 
was only a deputy doing duties of the office on behalf of plain- 
tiff. The matter in second appeal in this High Court was 
peremptorily rejected and in the result the learned District 
Judge’s judgment was affirmed. Therefore the position of 
Appalanarasamma had been a matter of the fullest investigation 
before a Court of law and it seems to me that under S. 13 of 
the Evidence Act these proceedings on the question of the 
existence of her right in this office and property would have been 
and are very relevant as being transactions by which the right 
was recognised. Most unfortunately, in the lower Court copies 
of these documents according to the learned Judge were not 
produced until the hearing of the suit. He rejected them 
because, as is obvious, their receipt in evidence was opposed by 
the plaintiff. The learned Judge said: 


“These documents are for the first time produced into Court only to-day 
and the explanation for their non-production previously is not satisfactory. 
They were not also mentioned in any list filed with the written statement as 
documents ou which defendants wanted to rely.” 

There does not appear to us to be any provision of the Code 
which provides for this list to which the learned Judge refers 
39 


Sithanna 
v. 
Lakshmi- 
narasimhulu 


Mockett, J, 


Sithanna 


v. 
Lakshmi- 
narasimhulu 


_Mockett, J. 


306 THE MADRAS LAW JOURNAL REPORTS. (1940 


but that apparently was one of the grounds on which he exclud- 
ed these documents. Except for two documents Nos. 8 and 
12, which were a registered notice and a public copy of a lease, 
the whole of these documents were rejected including all these 
records of the proceedings in the District Munsiff’s Court of 
Parvatipur. The Judicial Committee, if authority is needed, 
have emphasised that when documents are official records of 
undoubted authenticity which may assist the Court to decide 
rightly the issues before it, leave should not ordinarily be 
refused even though they are produced late. (Gopika Raman 
Roy v. Atal Singhi.) I can imagine no stronger case for 
granting leave than this, These documents had been referred 
to in the pleadings. They are documents about whose authenti- 
city there cannot be the slightest question, being Court records. 
They were produced before the case started on the first day and 
yet they were summarily rejected by the learned Judge for 
reasons which I confess | do not understand. A petition has 
been presented to us asking that these documents should be 
admitted in evidence and after hearing both sides we have 
decided that this petition should be allowed. Certified copies 
of these documents are now before us though before the learned 
Judge—copies contained in the printed papers in the old litiga- 
tion had been produced and the result seems to prove conclu- 
sively the case which the defendants seek to establish, namely, 
that Appalanarasamma was entitled to deal with these proper- 
lies by virtue of holding this office and of the enfranchisement 
of the properties. Now it is very unfortunate that there was 
not produced to the learned trial Judge a copy of the Inam 
Register which might have put this matter beyond any further 
dispute. We therefore thought it right to suggest to Mr. 
Lakshmanna for the respondent, if he so desired, that time 
would be given to him to obtain certified copies of the relevant 
entries from the Board of Revenue as an answer to these 
documents which we now admit; but Mr. Lakshmanna did not 
think it worthwhile. In fact although every thing possible was 
said, finally I think he was driven to the position that it was 
quite impossible to maintain (1) that these documents should 
not- be admitted and (2) when they were admitted that the 
defendants’ case was not established and the plaintiff’s case 
thereby defeated. This however concerns item 1, sub-items 1 








1, (1929) 56 M.L.J. 562: L.R, 56 LA. 119: LL,R. 56 Cal. 1003 at 1011 (P.C). 
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to 4 only. Items 2 (a) and 2 (b) which are among the sub- 
items concern the second and third defendants. All those items 
are covered by the admission of these documents (together 
with items 1 to 4 in the plaint schedule). Item 4 of the plaint 
schedule however is said to rest upon a will of Radha- 
krishnamma which was not produced in the lower Court but 
which was sought to be proved by the production of a docu- 
ment, Ex. I said to be signed by Radhakrishnamma in which 
the execution of a will in favour of Venkamma was admitted. 
That document which seems to contain all possible admissions 
necessary for this nart of the defendants’ case rested also on the 
evidence of three witnesses. D. W. 1 produced the document. 
He says that Koduri Venkanna was his mother’s father and 
he found Ex. I in his father’s records. Why this Koduri 
Venkanna should be in possession of this document is not 
clear. So Ex. I started its career by being produced not from 
proper custody but from unexpected custody. D. W. 2 
identified the signature in Ex. I of Pattabhiramayya. D.W. 3 
an old gentleman of 80 identified the signature of Radha- 
krishnamma the maker of the document. The learned Judge 
regarded this document as suspect and was not satisfied with 
the evidence of these witnesses and we are inclined to take the 
same view. It certainly cannot be said that the learned Judge 
was not entitled to arrive at the conclusion which he did and we 
are proposing to confirm that part of his judgment. So far as 
any claim therefore is made under this will referred to in Ex. I 
it must fail. The claim to item 4 and sub-item 5 of item 1 has 
not therefore been established by the defendants or any of them. 
But so far as the rest of the properties are concerned I am 
satisfied that the defendants by the production of Exs. 14, 15, 
17 and 19 which we have now admitted and which should have 
been admitted in the Court below have established beyond doubt 
that Appalanarasamma occupied this position and that the 
power to alienate these properties was hers. As the defendants 
claim title irom her their title is therefore good. 


Mr. Somasundaram took exception to the learned Judge’s 
order with regard to mesne profits. But the only evidence 
before the learned Judge was the evidence of P.W. 2 who gave 
the total of the mesne profits [rom all these lands as Rs. 800. 
The defendants did not think fit to give the Court any assistance, 
The learned Judge was therefore in a difficulty but he arrived— 
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how exactly it is not clear—-at the view that the proper amount 
should be taken to be Rs. 752 and he consequently estimated 
that the mesne profits should be decreed at that amount which 
equals Rs, 16-7-0 per acre. It does not seem to me to lie in the 
mouth of Mr. Somasundaram to complain about this figure 
Rs. 752; the answer might well have been that the sole 
evidence on the record was of a larger figure, Rs. 800 and that 
that amount might well have been awarded. 


In the result therefore in substance, except as I have indi- 
cated, this appeal must succeed. With regard to costs the 
parties will pay and receive proportionate costs here and below to 
the extent of their respective success. The court-fee also will 
be shared in the same proportion. 


Krishnaswamt Atyangar, J.—I entirely agree. As observed 
by my learned brother there are two defences put forward (1) 
a defence that would cover all the items claimed by the plain- 
tiff in the suit, namely, that the last male holder Radha- 
krishnamma left a will by which he bequeathed his entire estate 
to his widow Venkanima for life and after her life absolutely 
to his daughter Appalanarasamma. If this will were true it 
would afford a defence to the entire suit. The learned Judge 
has found against it and the matter has been discussed in the 
judgment of my learned brother. I agree that there is no 
sufficient material for disturbing the finding of the learned 
Judge. l 

The second defence related only to the inam land of the 
éxtent of 22 acres consisting of 12 acres wet and 10 acres dry. 
It had been originally attached to the office of karnam held in 
the family. Radhakrishnamma held the office and after his 
death it is clear’ that Appalanarasamma held it. Sometime 
prior to 1909 while Appalanarasamma was the holder of the 
office and was in enjoyment of these inam properties they were 
enfranchised and an inam titledeed came to be issued not in the 
name of Appalanarasamma alone as it should have been, but 
in the joint names of Appalanarasamma and Koduri Venkanna. 
Koduri .Venkanna was the husband of the mother’s sister 
of Appalanarasamma and appears to have beena gumastah for 
doing the karnam service both during the lifetime of Radha- 
krishnamma and after his death when Appalanarasamma was, 
the holder of the office. He apparently took advantage of his 
position and the ignorance of Appalanarasamma and managed 
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to get the inam title deed issued jointly in the names of himself 
and Appalanarasamma behind her back. This led to the litiga- 
tion started by O. S. No: 388 of 1909 on the file of the District 
Munsif’s Court of Parvatipur. The District Munsif upheld 
the claim of Appalanarasamma in regard to the wet lands 
alone, dismissing her suit in regard to the dry lands on the 
. ground that she was not. shown to have been in possession of 
them. The District Judge in A. S. No. 550 of 1910 declared 


her right to both the wet and dry lands comprised in the inam ~ 


and also directed that the inam title deed should be amended 
accordingly. This judgment was confirmed by the High Court 
in S. A. No. 1020 of 1912. The result of this litigation was 
that Appalanarasamma’s absolute title to the entire property 
to the exclusion of Koduru Venkanna based upon the enfran- 
chisement of the inam land in the namesof both was established. 
That being so her alienations of these enfranchtised inam lands 
cannot be questioned by the reversioner as 7 settled that an 
enfranchisement confers absolute title on the enfranchisee. 


It is necessary to mention that the inam lands comprise 
sub-items 1 to 4 only in item No. 1 of thescheduleto the plain‘, 
two of these sub-items being 2 (a) and 2 (b) separately 
numbered for purposes of identification. Appellant No. 1 in 
A. S. No. 10 of 1937 succeeds in regard to item 2 (a) and 
appellant No. 2 succeeds in regard to item 2 (b). So far as 
appellant No. 3 [who was the seventh defendant in the Court 
below and who put forward a claim to item (4)] is soncerned, 
he fails as his only ground of defence was the will which has 
been found against by us. So far ashe is concerned the appeal 
must therefore be dismissed. The appellant in A. S. No. 205 
of 1937 who was the first defendant in the Court below succeeds 
in regard to two of the sub-items in item 1, namely, those other 
than 2 (a) and 2 (b) and to that extent his appeal succeeds. 

In the result, the plainliff’ssuit will be dismissed as regards 
all the four sub-items of item 1 of the plaint schedule inclusive 
of items 2 (a) and 2 (b) separately numbered which are the 
items purchased by the second and third defendants who are 
appellants 1 and 2in A. S. No. 10 of 1937. 


K. S. : Appeal allowed tn the main, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr, JUSTICE WADSWORTH. 


Koka Adinarayana Rao Naidu.. Petitioner* (1st Respondent) 
D. 
Koka Kothandaramayya Naidu 
and others .. Respondents (Petitioner and 
Respondents 2 to 4). 

Cwil Procedure Code (V of 1908), S. 152—Scope—Error in consent 
decree—Rectification—Power of Court—Amended decree being appealable— 
Maintainability of revision, 

S 152, Civil Procedure Code, does not empower a Court to rectify a 
decree merely because the decree is wrong or unfair or because the parties 
have not realised their rights and put them before the Court in such a way as 
to enable a correct decree to be passed. The powers given under that section 
only relate to arithmetical mistakes or errors arising from an accidental slip 


or omission. And the Court has no jurisdiction under S.152 to add to a 
term in a consent decree without the consent of both parties to the decree. 


Ordinarily the High Court will not entertain a revision petition when a 
remedy by way of appeal is available, Butin very special circumstances if 
there is a clear error relating to jurisdiction it may at its discretion do so. 


Viswanathan Chetty v. Ramanathan Chetty, (1901) I.L.R. 24 Mad. 646, 
considered. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Ganjam Puri at Berhampore 
dated Ist April, 1937 and made in C. M. P. No. 437 of 1935 
in A. S. No. 191 of 1918. 

C. S. Venkatachariar and D. Ramaswam: Atyangar for 
Petitioner. 

P. V. Rajamannar and K. Subba Rao for Respondents. 

<. The Court delivered the following 


JupGMENT.—This revision petition is filed against an order 
passed in’ April, 1937, amending under S. 152, Civil Procedure 
Code,-a decree of April, 1919. The judgment, from which this 
decree proceeds, was passed on the consent of the lawyers 
representing both parties. The Judge who passed the decree 
and the leading counsel who represented both sides are all said 
to be dead. The facts are a little complicated but the essential 
points may be summarised briefly. 


The petitioriér here was the first defendant in a-partition 
suit and the preliminary decree declared the petitioner and the 


ay 
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I] THE MADRAS LAW JOURNAL REPORTS. 311 


respondent each to be entitled to half of the family properties. Adi- 
At the final decree stage there were difficulties in working out Rao Maidu 
what were the rights and liabilities of the parties. The trial anga 
Court passed its final decree on the report of a commissioner = ramayya 
who amongst other things found that the first defendant was MAIGH: 
liable for four sums making up a total of Rs. 1,888-14-10 in 

respect of debts due to the family which he had collected. In 

appeal the learned District Judge passes a judgment the first 

paragraph of which runs as follows :— 


“The parties have agreed about the amount of debts due by the family 
and about the amount of debts due to the family which were allowed by the 
first defendant to become time-barred. The amount which plaintiff has to 
pay under Ex. 49” (that is, debts due by the family) “is Rs. 4,043-10-0 and 
the amount to be deducted for his share of barred debts is Rs. 1,253-13-5 The 
net amount which plaintiff has to pay is Rs. 2,789-12-7 ” 


The learned Judge then goes on to deal with the various 
subsidiary items on which the parties are agreed and then 
mentions that the questions with regard to these matters had 
. been discussed in Court with the Vakils on both sides and an 
agreement had been reached and ends by saying that the final 
decree will be revised accordingly. 

When the decree was drafted, it prescribed that the 
plaintiff should pay “Rs. 2,789-12-7 as agreed by the parties 
about the amount of debts due by the family and about the 
amount of the debts due to the family.” The decree is silent 


about the first defendant’s liability in respect of debts actually 
collected. 


It is contended that the omission of any reference to the 
fact that this sum of Rs. 2,789-12-7 is merely the net result of 
subtracting the liability of the defendants for time-barred debts 
from the amount of the plaintiff’s liability for debts due by the 
family, has resulted in an omission to give to the plaintiff a 
decree for these four items making up Rs. 1,888-14-10 which 
were taken into account in the lower Court’s decree and which 
the appellate Court did not intend in any way to disallow. 

Apparently the parties did not realise that there was 
anything wrong with this decree and the plaintiff in execution 
claimed this sum of Rs. 1,888-1410 under the decree as 
amended. He succeeded in two Courts but in second appeal 
Mr. Justice Jackson held that though this sum might well be 
really due to the plaintiff, the parties having allowed an agreed 
statement to be embodied in the decree that the plaintiff do pay 
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Adi- so much, they could not afterwards ask the executing Court to 
Rao Naidu recast the amount and amend the decree. This judgment was 


vw, ke | 
Kothanda- confirmed in Letters Patent-Appeal. 


Nano After the plaintiff had failed to get the decree interpreted 
as covering this claim for Rs. 1,888-14-10 he filed an application 
before the learned District Judge under S. 152 of the Civil 
Procedure Code, asking that the decree passed some 18 years 
previously should be amended by the insertion of words making 
the first defendant liable for Rs. 1,888-14-10. The learned 
District Judge has held that clearly this amount was due, that it 
was omitted from the decree by error and has ordered the 
amendment of the decree, but has disallowed costs on the 
ground that the amendments should have been applied’ for 
nearly O years previously. bi 


It is contended that the remedy, if the order of the learned 
District Judge is wrong, should be by way of appeal against the 
amended decree and not by way of revision, the authority being 
Viswanathan Chetty v. Ramanathan Chetty1. I may point out. 
this objection was not taken, as it should have been, until after 
this rather troublesome case had been argued on the merits at 
full length. Indeed it seems to me that assuming the decision 
in Viswanathan Chetty v. Ramanathan Cheity1 to be good law 
(and I may remark that it seems to run contrary to the general 
lines of decisions of other High Courts) the petitioner should 
not be non-suited merely because hehas filed a revision petition, 
but should be- permitted to pay the court-fee on the amount 
decreed against him and his revision petition should be treated 
as an appeal, it having been filed within time for an appeal. 
But I doubt very much whether there is any prohibition against 
the Court entertaining a revision petition in very special circum- 
stances against an order passed without jurisdiction by reason 
of the fact that an appeal might have been filed against the 
amended decree resulting therefrom. Granted that the rule in 
Viswanathan Chetty v. Ramanathan Chetty! may be a sound 
rule for general guidance, there is the authority for the view 
that in special circumstances this Court can interfere by way of 
revision against an order passed without jurisdiction, even when 
there is a possibility of questioning the correctness of the order 
by way of a regular appeal. “The decision in Viswanathan 


~~ 





J. (1901) T.L R. 24 Mad. 646. 
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Chetty v. Ramanathan Chetty] was considered in somewhat 
similar circumstances to those before me by the learned Judge 
who decided Bhagirathi Nethiar Amman. Minakshi Nethtar 
Amma? in which revision was allowed against an order to amend 
the decree on the grounds that the amendment was by the trial 
Court of an appellate decree and was therefore without jurisdic- 
tion. This decision seems to postulate that the rule in 
Viswanathan Chetty v. Ramanathan Chetty1 is not an absolute 
rule for, surely, it would have been open in this case also to file 
an appeal against the decree as amended. 


The correct view must be that ordinarily this Court will 
not entertain a revision petition when a remedy by way of appeal 
is available; but that in very special circumstances if there is a 
clear error relating to jurisdiction, it may at its discretion do so. 
In the circumstances of the present case, I do not think it 
necessary to call upon the petitioner to pay the court-fee requisite 
to convert this petition into an appeal. The circumstances are 
to my mind very unusual. The learned District Judge has 
exercised powers under S. 152, Civil Procedure Code, 18 years 
after the decree was passed, when the decree itself was one 
passed on the consent of parties and the persons who were able 
to speak to the terms of that consent are dead. In my opinion, 
5. 152 does not empower a Court to rectify a decree merely 
because that decree is wrong or unfair or because the parties have 
not realised their rights and put them before the Court in such 
a way as to enable a correct decree to be passed. The powers 
given under this section only relate to arithmetical mistakes or 
errors arising from an accidental slip or omission. It seems 
to me impossible to hold long after the event that when there is 
an apparent omission of an important term from a judgment 
proceeding on the consent of parties, this term has been omitted 
by an accidental slip. No one knows what took place when the 
learned District Judge, who is now dead, discussed the rights 
and liabilities of the parties with the two learned Counsel, who 
are also dead. It is not impossible that Counsel may have given 
up one claim in order to secure another claim. To my mind 
there can be no certainty that the omission of this term from 
the final decree as amended by the late District Judge was due 
to any mere error. Assuming that it was due to an 
error, there is still less certainty that the error was an 








| l. i LLR. 24 Mad. 646, 2. (1916) 31 M.L.J. 438, 
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accident for which the Court itself was responsible and that it 
was not due to lack of diligence on the part of-one ‘of the 
parties. It is a dangerous thing to add terms to a consent decree 
and I doubt very much whether the Court has jurisdiction to do 
so under S. 152, at any rate without the consent of those who 
agreed to the original order. The presumption is that this 
judgment and the decree drafted in accordance therewith were 
scttitinised hy the learned gentlemen with whose consent the 
judgnient was passed, “It is,” as Jackson, J., observes: 

“not right when the parties have allowed an agreed’ statement to be’ 


embodied into a decree that the plaintiff do pay so much, to ask the executing 
Court to recast the amount and amend the decree ” 


The objection is to my mind just as forcible when the 
request is made at a very late stage to the trial Court under 
S. 152, as when it was made to the executing Court. In this 
view I must hold that the learned District Judge had no jurisdic- 
tion under S. 152 to add a term to what is in fact a consent 
décree without the consent of both parties. The Civil Revision 
Petition is. therefore allowed with costs here and in the Court 
below and the amendment to the decree will be expunged. 

B. V. V. l Petition allowed. 


IN THE HIGH COURT OF F JUDICATURE AT MADRAS. 


_ Present:—Sir ALFRED Henry Lionet Leaca, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


Kopparthi Venkataratnam and 


another < .. Appellants* (Appellants) 
v. 


Palleti Sivaramudu and another.. Respondents (Respondents). 


Indian Contract Act (IX of 1872), S. 19, Exception—V endor deliberately 
making false statement—If vendee put upon inquiry. 


A vendor deliberately concealed from a purchaser the fact that he had 
already granted a lease of the property sold, but the buyer if he had been 
diligent could-have ascertained this as the lease was registered. 

Held, the absence of exercise of diligence by the buyer was not a defence 
open to the vendor ‘who had concealed the fact of the execution of the lease 
in order to deceive the vendee and had induced him to enter into the contract 
and ‘the conveyance must be set aside on the ground of fraud. 

, Harilal Dalsukhram Sahiba v. Mulchand, (1928) LL.R. 52 Bom. 883, 
disapproved. - 

Nias Ahmad Khan v. Parshotam Chandra, (1930) I.L.R. 53 All. 374; John 
Minas Apcar v, Louis Caird Matchus, I.L.R. (1939) 1 Cal. 389 and Morgan v. 
The Government of Hyderabad, (1888) I.L.R. 11 Mad. 419, followed. 

Decision of Horwill, J., affirmed. 


4» -=a toa -~ 


* Iż P. A. No. 9 of 1938. 4 ` 21st November, 1939 





I] THE MADRAS LAW JOURNAL REPORTS. 315 


Appeal under cl. 15 of the Letters Patent against the decree 
of the Hon’ble Mr. Justice Horwill dated 12th October, 1937 
and passed in Second Appeal No. 886 of 1933 preferred to the 
High Court against the decree of the District Court of Nellore 
in A. S. No. 208 of 1931 (O. S. No. 645 of 1929, District 
Munsif’s Court, Nellore). 

A. Bhujanga Rao and D. R. Krishna Rao for Appellants. 

Ch. Raghava Rao and T. Satyanarayana for Respondents. 

The Court delivered the following 

Jupcments. The Chief Justtce.—This Letters Patent 
Appeal arises out of a suit filed by the respondents’ mother 
in the Court of the District Munsif of Nellore for a decree setting 
aside a conveyance on the ground of fraud. The respondents’ 
mother was an ignorant cultivator and she bought from the first 
defendant in the suit, the appellants’ father, certain wet lands in 
the Nellore District. The first defendant had granted a lease of 
these lands for seven years to a third party. Not only did the 
first defendant fail to disclose this fact to the vendee. but he 
represented to her that she could take immediate possession 
and cultivate the lands. This amounted to a fraudulent mis- 
representation and as this is the finding of the District Judge 
on first appeal it cannot be challenged in this Court. The 
District Munsif held that there was no fraud, but granted the 
plaintiff a decree for damages based on the amount of two years’ 
mesne profits. The District Judge reversed this decision and 
decreed the suit as prayed. There was a second appeal to this 
Court which was heard by Horwill, J. The learned Judge 
accepted the decision of the District Judge, but granted a certifi- 
cate under cl, 15 of the Letters Patent. 


. The appeal turns upon the interpretation to be placed upon 
the words in the exception to S. 19 of the Indian Contract Act, 
S. 19 says that when consent to an agreement is caused by 
coercion, fraud or misrepresentation, the agreement is a 
contract voidable at the option of the party whose consent was 
so caused. The exception reads as follows :— 


“If guch consent was caused by misrepresentation or by silence, fraudu- 
lent within the meaning of S. 17, the contract, nevertheless, is not voidable, if 
the party whose consent was so caused had the means of discovering the 
truth with ordinary diligence.” 

The appellants’ case is that inasmuch as the lease which 


their father had granted to the third party was a registered 
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one the fact that he had fraudulently represented to the vendee 
that she was ina position to take possession of the property at 
once made no difference, because if she had used ordinary 
diligence she would have made a search in the registration 
office, and if she had done so, she would have discovered that 
there was a registered lease which precluded her from taking 
possession. It is accepted that where a vendor has deliberately 
made a false statement with the object of concealing the true 
position with regard to property the vendee under English Law 
is not put upon enquiry, but it is said that the exception to 
S. 19 was intended to place the Indian Law on a different 
basis. 

The meaning to be placed upon the words used in the 
exception was fully discussed by the Allahabad High Court in 
Nias Ahmad Khan v. Parshotam Chandra! and I consider that 
the position was correctly stated in the following passage in the 
judgment :— 

“The difficulty is caused mainly by the punctuation, namely, a comma after 
the word ‘silence’, which seems to indicate that the words ‘fraudulent within 
the meaning of S.17 apply both to ‘misrepresentation’ and to ‘silence’. But 
as observed by their Lordships of the Privy Council in the case of Maharani 
of Burdwan v, Murtunjoy Singh? and Pugh v. Ashutosh Sen’, the punctua- 
tion is not part of the statute and a Court of law is bound to interpret the 
section without the comma inserted in the print. If the comma after the 
word ‘silence’ is to be ignored, the expression ‘fraudulent’ within the meaning 
of S. 17 might well apply to ‘silence’ exclusively and not to ‘misrepresenta- 
tion’. This interpretation is strengthened by the circumstance that the legis- 
lature had used the preposition ‘by’ twice, t.e., both before ‘misrepresen- 
tation’ and also before ‘silence’. If the expression ‘fraudulent within the 
meaning of S. 17’ qualifies ‘misrepresentation’, the result would be that due 
diligence would be required in the case where misrepresentation became 
fraudulent, but would not be required when the misrepresentation fell within 


S. 18 and was just short of fraud, for the Exception would be confined to the 
former kind only. This would be a startling result.” 


There is no reason whatsoever for thinking that the Legis- 
lature intended to depart from the English Law when it inserted 
the exception. It would be lamentable if a person who is guilty 
of deliberate fraud could benefit by his fraud because the victim 
accepted his statements as being true. The judgment of the 
Allahabad High Court was also accepted as embodying the 
correct statement of the law by the Calcutta High Court in John 
Minas Apcar v. Louis Caird Matchuss, 





1. (1930) LL.R. 53 All. 374. 
2," (1887) L.R. 14 LA. 30: LL.R. 14 Cal. 365 (P.C.). 
3, (1928) 56 ML. B17: ER 56 LA. 93: LER. 8 Pat. S16 (P.C) 
4 LER. (1939) t Cal. 389. ` 
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This Court considered the effect of S. 19 of the Contract 
Act in Morgan v. The Government of Hyderabad}, a casé very 
similar to the one now before us. A vendee had deliberately 
concealed from a purchaser the fact that he had already granted 
a lease of the property sold, but the buyer if he had been 
diligent could have ascertained this. The Court held that the 
case was not within the exception to S. 19 and the absence of 
exercise of diligence by the plaintiff was not a defence open to 
the defendant who had concealed the fact of the execution of 
the lease in order to deceive the plaintiff and had induced him 
to enter into the contract. This is the position here. . 

The only decision contrary is that of the Bombay High 
Court in Harilal Dalsukhram Samba v. Mulchand*. The 
Bombay High Court merely based its decision on a reading of 
the exception and did not consider whether the punctuation was 
correct or whether the Legislature intended to make what 
would be a startling departure from accepted principle. 

I am of opinion that the appeal should be dismissed wit 
costs. - me 

Krishnaswams Atyangar, J.—I concur. 

K.S. Appeal dismissed. 


apada aan PA PANA TT 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR ALFRED Henry LioNeL Leaca, Chief 
Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR, | 


Chidambaram Chettiar ..  Petitioner*, (Petitioner- 
$ l Defendant) 

ey v. : . 

Muthukumaraswami Chettiar .. Respondent. ( Respondent- 
- -= Plaintif). 


-- Madras Agriculturisis’ Relief Act UV of 1938), S. 19—Order under— 
Rewsion-—Proviston of right of appeal against such orders by the new rules— 
If retrospective—Effect on competency of pending revision petitions, 

The petitioner claiming to be an agriculturist appHed for the amendment 
of the decree against him under S. 19 of Act IV of 1938, The District 
Munsif dismissed the petition on 4th May, 1939. The petitioner then filed 
the present petition under S. 115 of Civil Procedure Code for revision of the 
Munsif’s order. The respondent raised the objection that the petition for 
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revision does not lie because the amended rules under the Act dated 27th 
October, 1939, provided an appeal against the orders under S. 19. 

Held, the amended rules cannot have retrospective effect and do not 
govern the present case. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Cuddalore dated 4th May, 1939, in LA. No. 1478 of 1938 in 
O. S. No. 363 of 1936. 

A.C. Sampath Aiyangar for Petitioner. 

T. E. Ramabhadrachart for Respondent. 

The judgment of the Court was delivered by 

The Chief Jusiice.—The petitioner claims to be an agri- 
culturist within theimeaning of the Madras Agriculturists’ Relief 
Act, 1938. On the 8th October, 1938, he filed an application in 
the Court of the District Munsif of Cuddalore asking for the 
amendment under S. 19 of the Act of a money decree which had 
been passed against him. By an order dated the 4th May, 1939, 
the District Munsif dismissed the application. The petitioner 
then filed the application now before us asking this Court to 
reverse the District Munsif’s decision under the powers of revi- 
sion conferred by S. 115 of the Code of Civil Procedure. The 
respondent says that the petition does not lie because the 
Government has amended the rules framed under the Act and by 
the amendment has provided for an appeal against an order 
passed under S. 19. The petitioner contends that the new rules 
cannot have retrospective effect. This question calls for deci- 
sion before the Court examines the reasons advanced by the 
petitioner for the order which he seeks. 


The amendment of the rules framed under the Act was 
made by an order of the Government dated the 27th October, 
1939. The amendment is said to have been made in exercise of 
the powers conferred by sub-S. (1) and cl. (c) of sub- 
S. (2) of S. 28 of the Act.: By the order r. 8 was 
added to the rules and this rule inter alia provides that an 
appeal shall lie from an order under S. 19 amending or refusing 
to amend a decree or entering or refusing to enter satisfaction 
in respect of a decree, as if the order related to the execution, 
discharge or satisfaction of the decree within the meaning of 
S. 47 of the Code of Civil Procedure, 1908. Sub-S. (1) 
of S. 28 of the Act states that the Provincial Government may 
make rules for carrying into effect the purposes of the Act. 
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Sub-S. (2) (c) says that in particular and without prejudice 
to the generality of the power conferred by sub-S.- (1), 
the Provincial Government may make rules for removing any 
difficulty in giving effect to the provisions of the Act. The 
Court is not called upon in this case to decide whether under 
S. 28 the Government has power to make provision for appeals 
by amendment of the rules, because it is quite clear that the 
amended rules cannot have retrospective effect, and therefore 
they do not govern the present case. There is nothing in the 
Act or in the rules which supports the respondent’s contention 
that retrospective effect should be given to the amended rules. 
The amendments to the rules are not of a declaratory nature. 
R.8 makes an entirely new provision. This being the case it 
cannot have retrospective effect in the-absence of a provision to 
that effect. The rules were amended long after this petition 
had been filed and long after the period of limitation for an 
appeal had expired. Therefore the objection that the petition 
does not lie by reason of the amendment of a rules must be 
rejected. 


[Then their Lordships dealt with the-case on the merits.] 


K. S. Petition allowed. | 


ete 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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on a hotel business there till 1934, but thereafter leased the premises in 
Ootacamund to another firm to carry on a similar business and asked for 
deduction from tax for the depreciation on building and furniture of the 
Ootacamund hotel for the year 1937-38, claiming to be so entitled under 
S. 10 (2) (vi) of the Income-tax Act. ; 

Held, that the case was governed by the Full Bench decision in 
Mangalagiri Rice Factory v. Commissioner of Income-tax, Madras, (1926) 
51 M.L J. 360 (F.B.) and therefore, when the assessee, a limited concern, was 
permitted by the objects of the Memorandum of Association to let or rent 
the under-taking or any part of it,it was entitled to claim the deduction 
owing to depreciation. 

Per Krishnaswami Aiyangar, J—Being a taxing statute, the Income- 
tax Act, should receive a strict construction, that is, a construction in favour 
of the assessee, and not in favour of the Crown. If a case appears to be 
governed by either of two provisions in the Act, it is clearly the right of the 
assessee to claim that he should be taxed under that one, which leaves him 
with a lighter burden. 

Reference under S. 66 (2) of the Indian Income-tax Act 


(XI of 1922) by the Commissioner of Income-tax, Madras. 


Case stated by the Commissioner of Income-tax, Madras, is 
as follows :— 


I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the. High Court under S. 66 (2) of 
the Income-tax Act (XI of 1922) herein after referred to as the 
Act. 


2. The petitioners are a Limited Company carrying on busi- 
ness as hotel keepers in Madras within the jurisdiction of the 
Income-tax Officer, Madras II Circle. They also own a building 
at Ootacamund, which they have let to Messrs, Davis & Co., who 
run a hotel in the premises. 


3. For the year of assessment 1937-38 (previous year ended 
3ist August, 1936) the petitioners were assessed on a total income 
of Rs. 5,478 made up of Rs. 1,000 from property (Ootacamund 
building), Rs. 4,238 from business (Hotel in Madras) and Rs. 240 
from other sources(representing rent of furniture in the Ootacamund 
building). In determining this income the Income-tax Officer 
disallowed a sum of Rs. 2,450 claimed by the petitioners as depre- 
ciation on the building and furniture at Ootacamund. The present 
reference arises out of this disallowance. a 


4. The building at Ootacamund is equipped with furniture 
suitable for running a hotel business and the petitioners themselves 
ran a hotel there for some years. Later on, however, they dis- 
continued it and let the building on a monthly rent of Rs. 120 to 
Messrs. Davis & Co., who have been running a hotel of their-own 
i it since then.” The rent of Rs. 1,440 realised in respect of this 
building is for the building with the furniture. The petitioners 
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-included the whole of this sum in their receipts from business and 
claimed depreciation on the Original cost of-the buildings and 
‘furniture at the rates allowed by the rules made under the Act. 
The Income-tax Oficer considered that the rent of the building 
was chargeable to income-tax as income from “property” under 
5. 9 of the Act and that the rent of furniture was income falling 
under S. 12 (“other sources”). He took Rs. 1,200 as the rent 
(annual value) of, the building and allowing a deduction of one- 
.sixth for repairs, determined an income of Rs. 1,000 under the head 
-“property” treating the balance of Rs. 240 the rent of furniture 
‘as income from “other sources” He disallowed tie claim for 
depreciation as no such allowance was admissible underS 9. The 
«petitioners contended that the rent of the building should be 
regarded as income from business and depreciation allowed on its 
original cost on the analogy of the ruling in S. Roy Chowdhury v. 
Commissioner of Income-lax, Bengali, but the Income-tax Officer 
disallowed this claim as he held that the property was net used 
for the purpose of the business carried on by the petitioners. . A 
copy of the Income-tax Officer’s order is appended and marked 
Ex. A. 


5. The petitioners’ appeal to the Assistant Commissioner was 
unsuccessful. A copy of the appellate order is filed as Ex. B. 


6. The petitioners now require me to allow the claim for 
depreciation or, in the alternative, to refer to the High Court the 
question set out in their application a copy of which is filed as 
€x. C. As Ido not see my way to grant any relief under S. 33 
of the Act I refer the question of law arising in this case in the 
following form for the decision of their Lordships: 

“Whether in this case the petitioner is entitled to an allowance for 
depreciation under 5 10 (2) (vs) of the Act in respect of their Ootacamund 
building let out to Messrs. Davis & Co.” 

7. 5. 10 (2) (vi) of the Act lays down that in computing the 
profits or gains of any business carried on by an assessee an 
allowance shall be made in respect of depreciation of buildings, 
machinery, plant and furniture, which are the property of the 
assessee and are used for the purpose of the business. The words 
underlined make it clear-that for a claim to depreciation to be 
ad nissible the building, etc., should be used for the purpose of the 
business carried on by the assessee himself. In this case the peti- 
tioners did not carry on any business in their building at Ootacamund 
in the year of account. Nor is it contended that.the petitioners 
carry on a business of letting suitably equipped buildings for use 
as hotels. ln fact, the petitioners have themselves stated in ‘their 
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petition that “owning buildings for the purpose'of letting the same 
as owner of the property is not within the scope of the power-vested 


“in the company under the constitution’. The income which the 


petitioners derive from letting out the building to Messrs. Davis 
& Co., is therefore not income from business but is income from 
the ownership of property and falls to be assessed under S. 9 of 
the Act. This section provides for the payment of tax by an 
assessee under the head “property” in respect of the bona fide 
annual value of property consisting of any buildings or lands 
appurtenant thereto of which he is the owner. This annual value 
is subject to certain allowances which are mentioned in cls. ($) 


‘to (vit) of sub-S. (1) but depreciation is not one of these 


allowances. The refusal of the Income-tax Officer to-admit the 
claim for depreciation on the Ootacamund building of the petitioners 
‘is therefore correct. ‘The decision-in S. Roy Chowdhury v. C om- 
missioner of Income-tax, Bengal}, on which the petitioners seem 
-to rely relates to a different set of facts and cannot, in my opinion, 
be applied to the facts. of this case. I consider therefore that 
the question should be answered in the negative. 

K. V. Sesha Aiyangar for Petitioner. 

M. Subbaraya Atyar for Respondents. 

The Court delivered the following 

_ Jupements. The Chief Justice—The assessee is a company 

carrying on a hotel business. It was formed in 1928 and 
took over a hotel in Madras. Subsequently, the assessee built a 


“hotel in Ootacamund and carried on a hotel business there until 


1934. These:facts do not appear in the statement of the case, 
but they have been mentioned in argument, and they are not in 
dispute. The assessee found that its business in Ootacamund 
-was not profitable, and in 1934, leased the premises and its 
furniture and fittings to a firm named Davis and Company for 
the purpose, to quote from the order of the Income-tax Officer, 
“of running a hotel”. Messrs. Davis and Company have since 
then carried on this hotel business. For the assessment year, 
1937-38, the assessee desired to deduct from its income the sum 
of Rs. 2,450 as a depreciation on the building and furniture at 
the Ootacamund hotel, the assessee company’s contention being 
that it was entitled to this deduction under the provisions of 


.§. 10 (2) (vi) of the Indian Income-tax Act, 1922. The Income- 


‘tax Officer refused to allow the deduction and held that the hotel 
if Ootacamund must be regarded as property and as such, was 
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assessable only under S. 9 of the Act. His decision was in turn 
concurred in by the Assistant Commissioner and the Commis- 
sioner. The assessee being dissatisfied asked the Commissioner 
to refer the matter to this Court as it involved a point of law 
and the Commissioner has in consequence framed this question: 


“Whether in this case the petitioner 15 entitled to an allowance for 
depreciation under S. 10 (2) (vi) of the Act in respect of their Ootacamund 
building let out to Messrs. Davis and Company.” 

Mr. Sesha Aiyangar has very properly conceded that when 


the assessee was running a hotel it was entitled to be assessed 
under 3. 10 of the Act, and therefore entitled to the deduction 
allowed by sub-S. 2, cl. (vi) but he says inasmuch as the 
assessee has ceased to utilise the building itself for the purpose 
of a hotel business the building must be regarded as property 
and not part of the assessee’s business. In this connection, 
I would point out that cl. 3 (7) of its memorandum of 
association gives the assessee power to let on rent the under- 
taking or any part of it, and therefore the letting of the 
Ootacamund hotel was part of the company’s business. In my 
Opinion the case is governed by the Full Bench decision of this 
Court in Mangalagirt Rice Factory v. Commissioner of Income- 
tax, Madras, which was followed by the Calcutta High Court in 
S. Roy Chowdhury v. Commissioner of Income-tax, Bengals. Sir 
Coutts-Trotter, C. J. and Krishnan and Beasley, JJ., had to 
consider the case of a company incorporated for the purpose of 
milling rice. The company’s articles of association gave it power 
to lease out its buildings and there was a clause which stated that: 

“Tf it was deemed beneficial to the company with reference to circum- 


stances it might lease or give its factory for contract.” 

Therefore, the powers of the company were powers which 
the assessee in the present case possesses. The company let its 
mill, and the question was whether it was entitled to the deduc- 
tions allowed by S. 10 (2) (vi). It was held thatit was. In 
-his judgment Beasley, J., observed: 

.“ The company could either work the mill itself or could let it out to 
others to do so. One is the business of milling and the other is the business 
of letting out the mill for others to do so. Both, in my view, are equally a 


business, and my answer, therefore, to the reference would be that the 
company is entitled to a deduction for a of the buildings, 


machinery and plant.” 
I can see no difference in since between the letting out 


of a rice mill and its machinery and the letting out of a building 
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built, fitted for the purposes of a botel business. As I have 
indicated, the assessee here his the power to carry on the hotel 
business or lease the whole or part of its undertaking. It has 
leased a partof its un lertaking and if it had leased its two hotels, 
there would have been no difference bet'veen the present case 
and the two cases which I have mentioned. I do not consider 
that the fact thit it has only let out one of the hotels and not 
the two can mike any difterence, the assessee having full 
power to let out the whole or a part of its undertaking. As I 
regard the case as being governe l by Alangalagir: Rice Factory 
v. Commissioner of Income-tax, Madrasi, I would answer the 
reference in the aficmnitive. The assessee, having succeeded in 
the reference, is entitled to its costs, Rs. 250 and the refund of 
its deposit of Rs. 100. 


Mockcti, J.—I entirely agree. In my view, the decision of 
the Income-tax' authorities was based on the information that 
what was let in this particular case was “a building”. In the 
decision, Mangalagirs Rice Factory v. Commissioner of Income- 
tax, Madrasi, it will be seen that the company in that case had 
their powers separately divided with regard to their properties. 
They were empowered to lease out buildings and vacant sites of 
lands, and by a separate provision they were empowered to lease 
or give their factory for contract. In this case, that power is 
contained in the memorandum of association, cl. 3 (f), not 
separately as in the above case. Now, what did Davis and 


Company get in this case? In my view, they receivéd a lease of 


the undertaking of a hotel known as a hotel business. ln the 
case to which reference has been made, it was a rice mill 


business. Now, the equipment of a rice mill is naturally 


different to the equipment of a hotel. The kitchen, lounges, 
bars, public rooms, sleeping rooms, bath rooms, and lavatories 
of a.hotel naturally find no place in a rice mill any more than 
the machinery of a rice mill finds a place in a hotel. But none- 


theless, one is just as much a business as the other. It seems 


to me that when that view is borne in mind, the difficulties 
which the Income-tax authorities found in this case largely 
disappear, because what Bosotto Brothers, Limited, leased was 
this hotel business in Ootacamund, and tf that is so, the position 
is exactly covered by the decision in Mangalagwi Rice Factory v. 
Commissioner of Income-taxr, Madras'. I have only to add 
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that I cannot for a moment accept the position that if an assessee 
has one undertaking, be it a rice mill or be it a hotel, and if he 
leases that undertaking it comes under S. 10, but if he owns 
two undertakings and leases only one of them, it comes under 
S. 9. The reasoning for the position that the latter position 
comes under 5. 9 seems to me without any foundation whatever. 
For these reasons and for the reasons given by my Lord the 
Chief Justice I consider that the answer to the reference should 
be in the affirmative. 


Krishnaswami Aiyangar, J.—It is not without some hesita- 
tion that I subscribe to the opinions just now expressed by my 
Lord and my brother, Mockett, J. I take the facts to he that 
the building which has formed the subject-matter of the contest 
was built and fitted up by the assessee to be utilised for the 
running of a hotel bu iness, that the assessee actually ran such 
a business there for some years until he closed it in 1934. After 
the business was discontinued, the assessee let the building on a 
monthly rent of Rs. 120 to Messrs. Davis and Company who 
have been running a hotel of their own in it si. ce then. I also 
take that it was for the purpose of running a hotel that the 
building was leased. In spite of the fact that the building was 
not used by the assessee for purposes of Ais business during the 
year of account, he claims that an allowance should be made out 
of his gross business income for the depreciation of his building 
during the year of account. It is claimed on his behalf, that 
he is entitled to the allowance under S. 10 (2) (vt). 


The question is whether the proper section to be applied to 
the case is S. 9 as claimed by the department or S. 10 of the 
Indian Income-tax Act, 1922, as claimed by the assessee. On 
behalf of the department a suggestion was made but not 
persisted in, that S. must first be resorted to before considering 
the applicability of S. 10 It seems to me that if a case 
properly comes within S. 10, there is no question of having to 
choose between that section and some other section in the Act. 
Being a taxing statute, the Income-tax Act should receive a 
strict construction, that is, a construction in favour of the 
subject, and not in favour of the Crown. If a case appears to 
be governed by either of two provisions, it is clearly the right 
of the assessee to clatm that he should be taxed under that one 
which leaves him with a lighter burden. 
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S. 10 lays down the method to be adopted, for arriving at 
the tax payable by an assessee under the head-“‘business” and; 
says that the tax should be payable in respect of the profits or 
gains of any business carried on by him. In computing.such. 
profits and gains certain allowances have necessarily to bé made 
as directed by the various clauses of sub-S. (2). These allow- 
ances are peculiar to the case where income from a business is 


assessed. other rules being made for the computation of income 
from other sources. 


It will be advantageous to set out the relevant portions of 
the section which throw light on the question at issue. 


(1) “The tax shall be payable by an assessee under the head ‘business’ in 
respect of the profits or gains of any business carried on by him. 

(2) Such profits or gains shall be computed after making the following 
allowances, namely :— 


(4) any-rent paid for the premises in which such business is carried on . 

(it) in respect of repairs, where the assessee is the tenant only of the 
premises and has undertaken the cost of such repairs...... 

(414) in respect of capital borrowed for the purposes of the business .... 

(iv) in respectof insurance against risk of damage or destruction of 
buildings, machinery, plant, furniture, stocks or stores, used for the purposes 
of the business........ 

(v) in respect of current repairs to such buildings, machinery, plant or 
furniture.. 

(vi) in add depreciation of such buildings, machinery, plant or 
furniture being the property of the assessee........ g 


I have italicised the words which have a material bearing 
on the point under consideration. The meaning of the word 
‘such’ in cl. (vi) is to be got by going back to cl (tv), and it 
is clear that a depreciation is to be allowed only if the buildings, 
machinery, etc., were used for the purposes of the business. Two 
conditions have to be satisfied by the assessee before he can 
claim: depreciation :— š ; 

(1) The buildings, machinery, plant o or furniture should 
be the property of the assessee; 


(2) they must be used for the purposes of “the business”. 
The use of the definite article ‘the’ and of the word ‘such’ 


in these clauses makes it clear to my mind that the business 


contemplated in cl. (vi) of the section is the business carried on 
by the assessee and not by any person or persons other than the 
assessee, and that it is in respect of a building belonging to the 
assessee, and used for Ais business that he can claim a deprecia- 
tion allowance. 
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Can it be said in the present case that the Ootacamund 
building was used in the year of account for the purposes of ‘the 
business’, that is the business of the assessee? Prima facie I 
should be inclined to take the view that the business carried on 
by Messrs. Davis and Company is not the business of 
the assessee, but is really the business of Messrs. Davis and 
Company only. The position, I concede, may be different if 
instead of the building, fitted up as this building has been 
fitted up, being leased, the business itself had been leased 
asa running concern. The Act, it seems to me, contemplates 
the business as being something different from the buildings, 
the plant, machinery or furniture which may be used for 
the purpose of the business. It is as different from any of 
these things, as for instance the capital embarked on it, or the 
establishment with which it iscarriedon. The term business as 
used in the section denotes, I think, an abstract and intangible 
thing, quite apart from any of these physical adjuncts, and quite 
apart also from such other elements as the goodwill, the business 
connections, the business reputation and so on. In my judg- 
ment it is an entity different from any of these things and has 
to be so understood in the Act. A running business can be leased, 
as it can be sold, as such together with the buildings where it is 
carriedon. If the lessee carries on the business leased to him, using 
thes .me premises together with the fittings and furniture though 
for the purposes of his own business there may be some ground— 
even of this I am by no means sure—for saying that the 
assessee is still carrying on the business, through the agency of 
the lessee, so as to attract the provisions of S. 10 (2) (Vi). ` 


But the position here is different. In the premises leased, 
it is not denied that the lessees Messrs. Davis and Company are 
carrying on their own business, and it is not claimed that the 
assessee leased the business as a running concern either. The 
business in question cannot be regarded even in a theoretical 
and legal sense as the business of the assessee and must in my 
Opinion be held to be the business of the lessees. Can it then be 
said that S. 10 (2) (vt) applies to such a case? It is this point 
which created a considerable amount of difficulty in my mind 
and I should have, if it were open to me to do so, been inclined 
to answer this question in the negative. But 1 agree that the 
decision of the Full Bench in Mangalagiri Rice Factory v. Com- 
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F.B,” missioner of Income-tax, Madras!, binds me and leaves me 
Commis- NO option. There, the company which owned a rice mill leased 
ee it to a lessee and the latter carried on his own business in the 
Madras premises but with the plant and machinery of the lessors. There 
Bosotto . iS nothing in the report of the case to show that the lease was 
praters; of the business as a running concern and there was therefore no 
Madras. | warrant for regarding the business that was run by the lessee as 
Krishna- the business of the assessee. Still, the Court held that S. 10 (2) 
-swami (vi) applied for reasons, which are, if I may say with great 
Aiyangar, J: respect, clearly enough stated in the judgment of Beasley, J., as 
he then was. The learned Judge pointed out, 


“the company could either work the mill itself or could let it out to others 
to doso. One is the business of milling and the other. is the business of, 
letting out the mill for others to do so. Both, in my view, are equally a 
business”. i j 


In the present case also, it would appear from cl 3(j)of the 
Memorandum of Association that the assessee is empowered to 
let on rent the undertaking or all or any of the property for the 
time being belonging to the assessee. The letting of the pro- 
perty in this case must be held, according to the decision in the 
case cited, as part of the business of the assessee in this case 
also. Bound as I am by this decision, | am constrained to 
answer the question referred to usin the afirmative. According’ 
to the Full Bench decision the question in each casé will be 
whether the leasing of the property can be regarded ds coming 
within the scope of the objects clause of the Memorandum of 
Association of the assessee company. “In that case, as in 
this, the assessee was a limited company. 


I may perhaps add that there is noobjection under the Act 
either to an individual or acompany carrying on business and 
also owning property. The iucome from each of these sources 
willthen be separately assessed under different provisions., 
In the first case, the section to be applied will be S. 10 (2). 
(vi) and in the second case the proper section applicable will be 
S. 9. The assessee willhave to pay the aggregate of the taxes 
under both heads. l l | 


Question answered in the afirmative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mr, Justice WADSWORTH. 


A. Ramu Mudali .. Appellant* (2nd Respondent 
—2nd Judgment-deltor) 
v. 
Shobagmul Sowcar and another .. Respondents (Petitioners— 
Decree-holders). 
Partnership Aci (IK of 1932), Ss 69 and 74—Decree on promissory note 


passed without contest—Execution of decree—Objection that decree nut valid 
as plaintifs were members of unregistered firm—If can be taken in execution. 


In bar of execution of a decree passed without contest ona promissory 
note (dated 15th March, 1933, the platnt in which was filed on 27th June, 
1935), the defendant raised the objection that the suit was bad and the decree 
a nullity because the plaintiffs at the time of the filing of the suit constituted 
an unregistered partnership. 


Held, the suit out of which the decree arose is not one barred under 
S 69 of the Partnersh p Actas S 74 excludes from the operation of the Act 
remedies accruing before the commencement of the Act. Any lack of juris- 
diction which may have existed in the Court which passed the decree could 
only be ascertained with an amount of research and investigation which 
would be beyoud the functions of an executing Court Where the executing 
Court had an apparently good decree to execute, it is not entitled to go into 
an elaborate enquiry into the legality of that decree,—an enquiry which 
demands the adducing of evidence whtch was not put before the trial Court 
before which the objection should have been raised. 

Appeal against the order of the District Court of North 
Arcot dated the 11th January, 1937 and passe! in A. S. No. 295 
of 1935 preferred against the order dated 11th November, 1935, 
in E. P. No. 1426 of 1935 in O. S. No. 317 of 1935, District 


Munsif’s Court, Thiruvann malai. 
Ch. Raghava Rao for Appellant. 
E. Vinayaka Rao for Respondents. 


The Court delivered th: following 


JupGMENT.—The appellant was the second defendant in a 
suit on a promissory note which was decreed without contest. 
In bar of execution of that decree, he raised the objection that 
the suit was bad and the decree a nullity because the plaintiffs 
at the time of the filing of the suit constituted an unregistered 
partnership. The plaiut filed on 27th June, 1935, describes the 


plaintiffs by their names only and contains no allegation that the 


claim is made on behalf of the firm or that the promissory note 
was executed to the firm, nor does it pray for a decree in favour 
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of the firm. But'cl. 2-a of the plaint avers that the two 
plaintiffs are “joint partners’, that the first plaintiff is the 


‘Managing partner of the firm and that therefore he is signing 


the plaint on behalf ot the second plaintiff also. Thus the fact 
that the plaintiffs constitute a firm is pleaded merely to show 
that the first plaintiff has authority to represent the second 
plaintiff. The plaint 1s not in other respects drafted as a plaint 
in a suit filed by a firm. The decree however has altered the 
cause title and describes the plaintiffs as “Shobhagmul Sowcar’ 
and Ramlal Sowcar by managing partner, first plaintiff’ and the 
same cause title is repeated in the execution petition. The pro- 
missory note upon which the suit is brought is dated 15th 
March, 1933, a date of some importance with reference to the 
date of the commencement of the Partnership Act. 


The objection raised by the appellant is briefly that under 
5. €9 of the Partnership Act no suit could lie by an unregistered: 
firm in respect of a contract and therefore the Court bal no 
jurisdiction to entertain this suit, the decree is a nullity and the 
executing Court should have refused to execute it. Two 
questions obviously arise. One is, whether this decree is one 
passed without jurisdiction and the other is, whether this is a 
question which the executing Court is entitled to go into. I will 
deal with the second question frst. 


Undoubtedly, the general rule is that the Court which exe- 
cutes a decree must take it as it stands and cannot entertain an 
objection as to its legality or propriety Kalipada Sarkar v. Hari 
Mohan Dalah. This general rule is subject to exceptions; but 
it has been generally recognised by the Courts that exceptions 
to the rule should be restricted to certain categories which have 
bee. recognised by the Courts and that the Courts should be 
very chary of recognising fresh exceptions. Certain exceptions 
are widely recognised. It has always been recognised by this 
High Court that an executing Court can refuse to execute a 
decree if it is one apparently passed without jurisdiction. Even 
this exception has not been recognised everywhere—vide Nathan 
v. Samson®, but it certainly holds force so far as Madras is 
concerned. If: therefore, on the face of the decree, it can be 
seen that the Court which passed the decree had no jurisdiction, 
or 1f there are apparent reasons fur doubting its jurisdiction to 
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pass that decree, the executing Court can go into the question 
whether or not the decree is a nullity. The extent to which 
the executing Court can go into the validity of a decree, which 
is not on its face one passed without jurisdiction, is very 
limited. 

One class of cases has been recognised by this High Court, 
namely, cases in which the executing Court contemplates a sale of 
property which, by a provision in law enacted for the benefit of 


the public generally, is inalienable. Cases under this class relate, ` 


generally, to sales in violation of the provisions of the Madras 
Impartible Estates Act or sales in violation of Act ILI of 1895 
governing service inams. It may, however, be doubted, whe- 
ther this class of cases is really an exception to the general 
rule; for the grounds of the executing Court’s enquiry into the 
executability of the decree are not really grounds relating merely 
to the decree itself, but rather tothe power of the Court to effect 
the alienation which the execution contemplates. That is to 
say, the basis of the executing Court’s right to go into the 
nature of the decree is really not the illegality of the decree, 
but the Court’s own legal duty not to carry out an alienation 
which offends against a prohibition laid down for public 
reasons by statute. In other words, it is not really a power to 
question the decree, but a power residing in the executing 
Court to make sure that its own act is not illegal. I therefore 
venture to doubt whether this class of cases is really an excep- 
tion to the general rule that the Court should not go behind 
the decree except on grounds of apparent lack of jurisdiction. 


A further class of cases relates to decrees against persons 
under a disability who are alleged not to have been properly 
represented. There is a difference of opinion in the various 
Courts on the question whether an executing Court can go into 
the validity of the decree on these grounds. It is not necessary 
for me to go into the question for the purpose of the present 
case. 


A further possible exception relates to decrees against dead 
men. Here again, it is by no means universally acknowledged 
that an executing Court can go into the question whether the 
decree was passed against a person already dead. But even if 
the power of the executing Court to make such an enquiry be 
recognised, it is again perhaps not so much an enquiry into the 
validity of the decree, as an enquiry into the existence of any 
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Ramu. properties against which a decree can be executed. For, if the 
=v  , defendant was dead at the time when the decree was passed, his 
svat Properties would have already passed to his heirs and all that 

would remain against which the decree could be executed would 
be the person of a man already defunct. Looked at from that 
angle, it is not really an exception to the rule that the executing 
Court cannot go into the validity of the decree apparently passed 
with jurisdiction. 


Anattempt has been made to argue in the present 
case that there is a prohibition against the passing of 
decrees in favour of unregistered partnerships-—-a matter which 
seems to me rather doubtful, for all we find in S. 69 is a probi- 
bition against the filing of suits by unrevistered partnerships. 
It-has, however, been argued that from the terms of sub-cl. 4-b 
of S. 69, one might infer a general prohibition against the 
entertainment of execution proceedings by unregistered partner- 
ships. This seems to me to be to deduce far too much out of 
the special provision relating to Small Causes Court procee- 
dings. 


Now this decree, on its face, is not one apparently passed 
without jurisdiction. Certainly on its face, it appears to be a 
decree in favour of the partnership, though, as I have already 
indicated, no such decree was expressly prayed for. But there 
is nothing on the face of the decree to show that the partner- 
ship was unregistered. True that in the counter-affidavit to the 
execution petition, it was contended that the partnership was 
unre ‘istered and, no reply having been given and there being no 
evidence to the contrary, one may infer that this contention was 
correct. But the fact remains that the decree was not one 
apparently passed without jurisdiction. I doubt also whether it 
can be said that a Court has no jurisdiction to pass a decree in 
favour of an unregistered partnership. The most that can be 
said is thal, in certain circumstances, a suit by an unregistered 
partnership is liable to be rejected in imine. The circu.nstances 
are (a) thatthe partnership in question is not a partnership of 
the non-contractual kind constituted by a Hindu joint family 
(vide S. 5 of the Act); (b) that the proceeding in question is 
not one saved by the special provisions of S. 74 of the Act. 


Now in the present case, it appears that the two plaintiffs 
are Hindus closely related to one another. 
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The learned District Judge has inferred that in all proba- 
bility they do not constitute a joint family firm, But the 
matter not having been put into issue in the suit, it cannot, in 
my opinion, be said that the contention based on S. 5 would not 
have been open to the plaintiffs had the objection been taken, as 
it should have been taken, at the time of the trial. Further, the 
debt with which we are concerned is a promissory note dated 
15th March, 1933, said to be in respect of a family debt, the 
origin of which we da not know. The Partnership Act is 
peculiar in that the commencement of the Act for the purpose of 
S. 69 is a year later than the commencement for the purpose of 
the rest of the Act. The Act generally came into force on 
Ist October, 1932. S. 69 came into force on Ist October, 1933. 
It is, I think, settled so far as Madras is concerned, and also in 
Rangoon, that a suit instituted after lst October, 1933, by an 
unregistered firm in respect of a debt arising before the com- 
mencement of the Act is one to which S. 69 does not apply. 
The terms of S. 74 (b) exclude from the operation of the 
Act any legal proceeding or.remedy accruing before the com- 
mencement of the Act in respect of any right, obligation or 
liability which, with reference to sub-cl. (a), was ‘acquired, 
accrued or incurred before the commencement of the Act.” 
Now it has been held that the remedy which accrues before 
the commencement of the Act is one which accrues before the 
date on which S. 69 comes into force, Soonoiram v, Junjilali and 
Girdharilal Son & Co. v. Kappint Gowder®. It is to my mind 
difficult to postulate a different date for the commencement of 
the Act when dealing with the liability in respect of which the 
remedy arises; for, if a man had a right on the 30th September, 
1933, to bring a suit in respect of a debt incurred after the Ist 
October, 1932, one would naturally infer that’ that remedy 
would be protected by the terms of S.74, cl. (b), the object 
of which, apparently, is to give the Government time to frame 
the necessary rules and to give the parties time to carry out the 
necessary formalities. 


lam, therefore, inclined to the view that the suit out of 
which this decree arose is not one barred under S. 69 of the 
Partnership Act. ‘Whether that view be correct’ or not, it 
seems to me clear that any lack of jurisdiction—if lack of 
‘jurisdiction be the proper term—which may have existed in the 
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‘Court which passed this decree, could only be ascertained with 
an amount-of 1esearch and investigation which would be beyond 
the functions of an executing Court. The executing Court had 
an apparently good decree to execute and it-is not, in my 
opinion, entitled to go-into an elaborate enquiry into the legality 
of that décree, an enquiry which demands the adducing of 
evidence which was not put before the trial Court before which 
the objection should have been raised. 
“In the result, therefore, T hold that the decision of the 
District Judge is correct and I oa the appeal with costs. 


Leave refused. | 
K. S. o . Appeal dismissed. 
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IN THE HIGH COURT OF, JUDICATURE AT MADRAS. 
PRESENT MIR. JUSTICE KUNHI RAMAN. 


ee Appa Rao KA Petitioner* (Appellant) 
v. ie ke ae 
ch Ramamurthi ad see Sadi Basan Ten - (Respon- 
dents and Nil). 


; ° Provincial Insolvency Act (III of 1907), S. 66 (2}—Insolvency of a Hindu 
‘father—Daughier’s marriage expenses—If entitled to preference, 
There is no authority for holding that the insolvent has a right to 


. claim out of his estate the expenses that he contemplates i incurring for cele- 


‘brating the marriage of his’ daughter. Such a claim cannot be made as a 
matter of right. The proper course for the insolvent is to.ask for an increase 
in ‘his allowance for the period during which he contemplated célebrating the 
-marriage of his daughter. 


Petition under 5. 7 5 of Provincial Insolvency Act, praying 
the, High- Court to revise the order of.the District Court of East 
‘Godavari at ‘Rajahmundry dated 7th December, 1937 and made 
in C.M. A. No. 40 of 1937 preferred against the order of the 
Court of ‘the Subordinate Judge of Cocanada dated 28th 
August, 1937 and made in I. A. No. 204 of 1937 in 1. P No. 29 
of 1932. 

V. Viyyanna for Petitioner. 

: D.-Narasaraju for Respondents. ; 

: TKe. Court delivered the following 

JuveMENT.—This Civil Revision Petition arises out of 
‘certain insolvency proceediùgs pending in the Court of the 
‘learned: Subordinate Jùdge of Gocanada (I. A. No. 204 of 1937 
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in I, P. No. 29 of 1932). The petitioner was adjudged 
insolvent and all his properties became vested in the Official 
Receiver of East Godavari. On an application made by the 
petitioner under S. 66 (2) of the Provincial Insolvency Act, it 
is stated that a monthly allowance of Rs. 50 out of the estate 
has been made in his favour by the learned Subordinate Judge. 
While this order was in force, the petitioner presented another 
application for an allotment of Rs. 4,000 to be made for cele- 
brating the marriage of his daughter who had just attained the 
age of 14 years. It was conceded in the Subordinate Judge’s 
Court that this amount included a sum of Rs. 2,000 which 
petitioner wanted for ‘katnam’ (dowry). The balance of 
Rs. 2,000 was claimed by him for meeting the actual expenses 
of the marriage. The learned Subordinate Judge has held that 
in any event, the petitioner was not justified in claiming 
Rs. 2,000 to enable him to give it as dowry at the time of the 
marriage of his daughter and that it was not open to him to 
claim the balance of Rs. 2,000 under S. 66 (2) of the Provincial 
Insolvency Act. In the course of his order the learned Subor- 
dinate Judge has recorded that in his opinion, a sum of 
Rs. 500 would be sufficient for meeting the expenses of the 
marriage of the petitioner's daughter. This however was only 
an observation made by him in the course of his order. 

On appeal to the learned District Judge of East Godavari, 
the order made by the learned Subordinate Judge was confirmed 
and the appeal was dismissed. It is against this order that the 
present revision petition is filed. 

The learned advocate for the petitioner contends that the 
property of the insolvent must be deemed to have vested in the 
Official Receiver subject to all the liabilities that could have 
been enforced against it in the hands of the insolvent himself. 
In support of this proposition he has cited certain English deci- 
sions where the view taken is that the trustee in bankruptcy 
stands in the position of the bankrupt, that he takes the property 
of the insolvent subject to rights of third parties and that he is 
in effect, the legal representative of the bankrupt. (Ex parte 
Holthausen: In re Scheibler, In re Eastgate: Ex parte Ward? 
and In re Mapleback: Ex parte Caldecott8.) He has also cited the 
case reported in Sheobaran Singh v. Kulsum-un-nissa4, where a 
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right of pre-emption to which a third party was entitled with 


‘regard to certain property of the insolvent was enforced ‘subse- 


quent to insolvency. The substance of these decisions has been 
summarised in Mulla’s commentaries on the Provincial Insol- 


‘vency Act where the learned author states that the property 


which the Official Receiver takes is the property of the bankrupt 


‘exactly as it stood in his person with all its advantages and ‘all 


its burdens. 

The learned advocate for the respondent, on the other hand, 
argues, that according to Hindu Law the creditor’s rights are 
recognised as supreme even. as against the sons of the insolvent 
and that there is no warrant for the claim put forward on 
behalf of a daughter. He cites the decision reported in 
Sundari Ammal v. Subramania Aiyar!, in support of his conten- 


‘tion. There a wife had expended moneys for celebrating her 
:daughter’s marriage and subsequently sued her husband for 


recovering the amount so expended but it was held that she was 
not entitled to recover. He also relies on the decision reported 
in Jawahar Singh v. Parduman Singh®, where it is observ.d in 


the judgment that: 
“It is settled law that the debts contracted by a Hindu governed by 


“Mitakshara school take preference over the right of maintenarice of his wife 


and minor children” 
In Mayne’s Hindu Law at page 4-9, the case-law relating 
'to this subj ject has been summarised: 
“In cases governed by the Mitakshard law a father m iy sell or mortgage 


‘not only his own share but also the share of his male issue in family 


property, for the purpose of satisfymg antecedent debts of his own not 
incurred for any family necessity or benefit, provided they are nor immoral 
or illegal, and the sale or mortgage may be enforced against his sons by a 
suit or proceedings to which they are not parties........ 


A creditor may enforce payment of the personal debt of a 
father not being illegal or immoral, by attachment or sale of 
the entire interest of father and sons in the family property and 
it is not absolutely necessary that the sons should be parties 
either to the suit itself‘or to the proceedings in execution. 

In view of these authorities, it is not possible for the peti- 
tioner to contend that the daughter is entitled as a matter of 
right to claim -the amount mentioned in the petition from out of 


‘the estate of the insolvent as against the creditors of the insol- 
-vent. The application, as already stated, was presented under 


S- 66-(2) of thë Provincial Insolvency Act.” This clause of the 
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section is worded as follows: 


“The Court may from time to time make such allowance as it may think 
just to the insolvent out of his property for the support of himself and his 
famiy e ceai seyi but such allowance may at any time be varied or 
determined by the Court.” 


It will be seen that the making of the allowance is left to 
the discretion of the Court. It is not possible to hold that an 
application like the present where a lump sum claimed on behalf 
of the insolvent for meeting the marriage expenses of his 
daughter will come strictly within the scope of this section. I 
am prepared to hold ihat under the category of “allowance for 
the support of himself and his family” the expenses that may 
be necessary for celebrating the marriage of the daughter of the 
insolvent may be brought. Therefore, the proper course for the 
petitioner to adopt is to ask for an increase in his allowance for 
the period during which he contemplated celebrating the 
marriage of his daughter. Such an application would be dealt 
with by the Court bearing in mind the considerations that ought 
to prevail in disposing of applications under S. 66 (2) of the 
Provincial Insolvency Act. The claim can certainly not be 
made as a matter of right for there is no authority for holding 
that the insolvent has a right to claim out of his estate the 
expenses that he contemplates incurring for celebrating the 
marriage of his daughter. In these circumstances, I am not 
satished that the view taken by the lower Courts is wrong. The 
petitioner may, if so advised, make an application for increasing 
the allowance already made to him by the learned Subordinate 
Judge but the petition that was filed by him in the learned 
Subordinate Judge’s Court out of which this revision petition 
arises was clearly not sustainable. This Civil Revision Petition 
must therefore be dismissed. I make no order as to costs. 

KS. Petition dismissed. 





IN THE HIGH COURT OF JUDICATUORE AT MADRAS. 
PRESENT — MR, Justice HORWILL. 


R. Sami Naidu .. Appellant® (2nd Defendant) 
v. 
Katha Goundan and another .. Respondents (Plaintif and 1st 
Defendant). 


Civil Procedure Code (V of 1908), O. 22,r. 12—Suit filed by an uncle 
on behalf of his nephew to get a decree of the Panchayat Court against his 
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nephew set aside on the ground that he wás mtnor—Minor actually major on 
date of decree as well as suit-—Suit if can be allowed to be continued by the 
nephew. 


A suit was filed by an uncle in the name of his nephew for the purpose 
of making it appear that the nephew was a minor on the date of a decree of 
the Panchayat Court against the: nephew and to have the decree set aside. It 
was found that the plaintiff was a major on the date of the decree as well as 
suit. 


Held, if the plaintiff was a major when the suit was filed, then clearly no 
other person hada right to file the suit on his behalf and the suit had to 
be dismissed. 0. 22, r. 12, Civil Procedure Code, does not contemplate the 
giving of an opportunity to a person who isnot on record to continue the 
suit. That rule applies to a case where a suit has been filed by a minor 
who becomes a major during the course of the trial. 


, Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in A. S. No. 95 of 1934 preferred against the 
decree of the Court of the District Munsif of Tirupattur in O. 
S. No. 94 of 1933. 


A, Viswanatha Aiyar and A. Ramaswam1 Aryar for Appel- 
lant. á 


= V.T. Rangaswami Atyangar and T. T. Vijayaraghavan 
for Respondents. 


~ The Court delivered the following 


. JupGMENT.—One Chinna Budha Goundan brought a suit 
purporting to be on behalf of his minor nephew Katha Goundan 
to set aside the decreeof the Chinnasamudram Panchayat Court 
in Suit No. 14 of 1931 against the plaintiff and another on the 
grounds of fraud and that he was a minor at the time of the 
plaint, as well as for other reasons, the plaintiff’s uncle even 
saying that he had no knowledge of the suit at all. No less 
than nine issues. were framed, and the District Munsif of Tiru- 
pattur found that there were no grounds at all for setting aside 
the decree and that the plaintiff was a major at the time of the 
passing of the decree. He accordingly dismissed the suit. In 
appeal,- the Subordinate Judge of Vellore held that the plaintiff 
was a minor at the time of the filing of the suit and that even’ 
if the finding of the District Munsif had been correct he ought 
to have given the nephew Katha’ Goundan ‘an opportunity of 


lens continuing the suit in his own name. 


“On thé question“ of- minority, the plaintiff’s uncle examiried ` 


oo -r 


three ` witnesses, P. W. 1 said nothing at all about the- wanan 
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age. P. W. 2, Katha Goundan’s grandfather, did nothing more 
than file a horoscope of another grandson by another daughter 
and say that the plaintiff was six months older than that grand- 
sọn. The lower appellate Court relied on that horoscope; but as 
nobody was able to speak to the correctness of the horoscope, it 
was not proved and was of no value. P. W. 3 said nothing at 
all in examination-in-chief about the age of the plaintiff; but 
strangely enough he was questioned about the plaintiff's age in 
cross-examination, The answers to the questions in cross- 
examination afford the only evidence in this case in support of 
the plaintiff’s claim that he was a minor. That answer was: 

“I have a son born in Dunmati year, 11 years ago. He is junior to the 
plaintiff by seven years.” 

Dunmati ran from about April, 1921, to March, 1922. If 
the plaintiff was born seven years before that he was born 
between April, 1914 and March, 1915. The date of the decree 
was September, 1931; so that if the evidence of P. W. 3 is 
strictly correct, the plaintiff was about 17 years of age when the 
decree was passed. There can be no doubt that the burden of 
proof with regard to minority or majority is definitely on the 
person who asserts it; and the plaintif was bound to strictly 
prove that he was a minor at the time of the filing of the suit 
in the Panchayat Court. This one sentence given by a villager 
who pust have had very vague uotions of times ard years 
cannot be said to be evidence that a Court could accept to 
discharge the burden lying upon the plaintiff. I feel no doubt 
at all that the learned District Munsif was quite right in 
holding that there was no reliable evidence that the plaintiff was 
a minor at the time when the decree was passed; and it is 
surprising that the learned Subordinate Judge should, on such 
slender grounds, have seen fit to disagree with the trial Court. 


If the plaintiff was a major at the time of the passing of 
the decree, then a fortiors he was a major at the time of filing 
the present suit. The suit was presumably filed by the uncle in 
the name of his nephew for the purpose of making it appear 
that Katha Goundan was very much a minor on the date of thé 
decree of the Panchayat Court. If the plaintiff was a major 


when the suit was filed, then clearly no other person had a right, 


to file the suit on his behalf; and the suit had therefore to be 
dismissed. “0:22, r. 12, Civil Procedure Code, which presum. 
ably the learned’ Subordinate Judge had in mind, does ‘not 
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contemplate the giving of an opportunity to a person who is not 
on record to continue the suit. That rule applies to cases where 
a suit has been fled by a minor who becomes a major during 
the course of the trial. The suit was therefore rightly 
dismissed by the District Munsif. 


The appeal is therefore allowed and the decree of the 
District Munsif restored. There will be no order as to costs in 
this Court or in the lower appellate Court. 


K.S: Appeal alowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE PATANJALI SASTRI, 


Thatathil Nayippatiyil Raman 


Adiyoty .. Appellant®* (1st Defen- 
dant» 
v. 
Chirikandoth Kunnath Kaitheri 
Kannan Nambiar and another .. Respondents (1st Plain- 
tiff and 2nd Defendant). 


Civil Procedure Code (V of 1908), S. 144—Payment of decree amount by 
a junior member of a tarvad under O. 21, r.89 to have the sale of tavashi 
property in execution sel aside—Reversal or setting aside of decree—Claim 
for restitution—Sustainabiltty—Indian Contract Act, S.72—Relief under if 
can be awarded. 

None of the decisions goes the length of holding that. if a judgment- 
debtor or any other person bound by a decree makes a deposit under O 21, 
r.89to bave a sale of his property held in execution set aside, the claim 
for restitution, made either under S. 144, Civil Procedure Code, or under 
the general law after the decree has been reversed in appeal or set aside 
in a suit brought for the purpose, is unsustainable. Such a case would 
clearly be one for awarding relief under S. 72 of the Indian Contract Act. 


Case-law discussed. 

Appeal against the decree of the District Court of North 
Malabar in A. S. No. 101 of 1935 preferred against the decree 
of the Court of the District Munsif of Kuthu Paramba in O. S. 
No. 201 of 1934. 

O. T. G. Nambiar for Appellant. 


C. S. Krishnamurthi Aiyar for Respondents. 
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The Court delivered the following 

JUDGMENT.—This is an appeal by the first defendant against 
the decree of the lower Court directing him to refund a sum of 
Rs. 423-15-6 with interest to the first respondent. 

The facts giving rise to the appeal may be briefly stated. 
The respondents form a tavazhi tarvad of which the second 
respondent is the karnavan. The appellant sued the second 
respondent in O. S. No. 912 of 1926 in the District 
Munsif’s Court at Kuthuparamba and obtained a decree for 
payment of money against him personally and as karnavan. 
In execution of that decree, certain properties belonging 
to the tavazhi were attached and brought to sale. The frst 
respondent who was then a minor instituted through his next 
friend O. S. No. 843 of 1927 in the same Court for a declara- 
tion that the decree obtained by the appellant against the second 
respondent as karnavan in O. 5. No. 912 of 1926 referred to 
above was a fraudulent and collusive decree based upon debts 
which were not real but had been fctitiously put forward and 
therefore not binding on the tavazhi iarvad. Pending this 
suit, the first respondent applied for a temporary injunction 
restraining the appellant from proceeding with the execution of 
the decree in O. S. No. 912 of 1926 against the properties of 
the iavazhi. But the injunction was refused and an appeal 
against such refusal also failed. The properties of the tavazhi 
were then sold in execution in December 1927 and the proceed- 
ings were adjourned to January 1928 for confirmation of the 
sale. Inthe meantime, the first respondent with a view to avert 
such confirmation and avoid further complications, applied 
under O. 21, r. 89, Civil Procedure Code, to set aside the sale, 
depositing the amount as required by the rule for payment to 
the decree-holder and the auction purchaser, and the sale was 
accordingly set aside. On the very next day, he applied to the 
Court for issue of an order withholding payment to the decree- 
holder of the amount deposited until his suit, O. S. No. 843 
of 1927, was decided. This application however was reject- 
ed and the amount due under the decree in O. S. No. 912 
of 1926 was paid to the appellant in March, 1928. The 
first respondent’s suit, O. S. No. 843 of 1927, was dismissed 
by the trial Court in August, 1929, but was decreed on anpeal 
in March, 1931, the appellate Court having found that the 
decree in O. S. No. 912 of 1926 was vitiated by fraud 
and collusion and based upon debts which were not real but 
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fictitious. Thereupon, the first respondent applied under 5. 144, 
Civil Procedure Code, for restitution of the amount deposited by 
him into Court and paid to the appellant. Though the Court 
finally dealing with that petition found that the first responderit 
was entitled to a -refund in the circumstances of the case, it 
dismissed the petition on the technical ground that the remedy 
by application under 5. 144 of the.Code is available only to a 
person who is actually a party to the decree which has been 
varied or reversed, and that the first respondent’s only remedy 
was to sue for the refund of the amount. Hence this suit. 
Both the Courts below have decreed the plaintiffs’ claim on 
the ground that the payment made by the first respondent was, 
in the circumstances of the case, one made under compulsion of 
Jaw and the decree in O. S. No. 912 of 1926 having been set 
aside as not binding on the tavazhi tarvad, the first respondent 
was entitled to restitution of the amount which had been wrong- 
fully recovered by the appellant under colour of that decree. 


From the facts of the case stated above, it will be manifest 
that the payment was made under force of execution while the 
decree in O. S. No. 912 of 1926 was still outstanding against 
the tavazhi tarvad. It was obviously made to avert the con- 
firmation of the sale which had just then taken place and to 
avoid further complications. The first respondent had taken 
various steps to prevent the attachment and sale of the proper- 
ties which he has now succeeded in establishing that the appel- 
lant had no right to proceed against. After all such attempts 
failed, he applied under O. 21, r. 89 for setting aside the 
sale and in the affidavit in support of his application, he refer- 
red in detail to all the steps which he had been taking, though 
unsuccessfully for preventing the properties from being brought 
to sale in execution of the decree in O. S. No. 912 of 1926 
which he said he was suing to set aside as a collusive decree, 
and wound up by stating that the application was filed and the 
deposit made for averting the completion of the sale. In these 
circumstances, there can be no pretence for ‘saying that the 
payment by the frst respondent was voluntary, and it would be 
a clear case, in my opinion, for awarding relief to the first res- 
pondent under S. 72 of the Indian Contract Act. 


But the appellant’s learned. Counsel has éontentied before 
me that having regard to certain decisions of this and other 
High Courts on the nature and scope of an application’ under 
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O. 21, r. 89, Civil Procedure Code, the payment by the first 
respondent which was made under that provision must be regard- 
ed as a voluntary payment which he is not entitled to recover 
from the appellant. The contention is somewhat startling, for, 
it is difficult to see why a payment which all the circumstances 
of the case clearly establish to have been made under compul- 
sion of law should, by reason merely of the provision of law 
which allowed such payment to be made, be deemed to have 
become a voluntary payment. If the payment had been made 
after the attachment but before the sale of the properties, it is 
clear that it would be an involuntary payment which the appel- 
lant would be bound to refund in the events that have happened 
—see Kanhaya Lal v. National Bank of India, Lid.1 But as the 
payment was made at a later stage of the execution to set aside 
a sale of the properties, the payment, it is contended, must be 
regarded as voluntary. This would be the extraordinary result 
if the contention of the appellant’s learned counsel were correct, 
but, itis urged, that such is the effect of certain decisions, some 
of them said to be binding upon me, which have therefore to be 
now examined. The line of cases relied on by the learned 
Counsel starts with Narayan v. Amgauda?, There in execution 
of a mortgage decree the mortgaged properties were sold and 
purchased by the decree-holder himself. A third party claiming 
the property to be his and not the judgment-debtor’s paid the 
requisite amount into Court and got the sale set aside under 
O. 21, r. 89 and the amount was paid to the decree-holder. 
The persons who paid the money later brought a suit for the 
refund of the amount paid alleging that the properties sold 
belonged to him and the question arose whether it was a volun- 
tary payment. Macleod, C.J. and Shah, J., held that it was and 
so could not be recovered. I may say at once that if the facts 
of the present case were similar, I should have respectfully 
declined to follow that decision. The gist of the reasoning was 
this: If the plaintiff had no interest in the property sold but 
was still allowed to pay the necessary sums into Court for 
‘getting the sale set aside under r. 89, he would clearly be a 
volunteer. Now, what is ordinarily sold at an execution sale is 
the right, title and interest, if any, of the judgment-debtor in 
the property and not the property itself. If the plaintiff, to suit 
his own convenience, got rid of the sale of. the judgment- 





1. (1913) 25 M.L.J. 104: L.R. 40 I.A. 56: LL.R. 40 Cal. 598 (P.C). 
2, (1920) LL.R. 45 Bom. 1094. 
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debtor’s right, title and interest in the property by. paying the 
decretal amount into Court, he must equally be regarded asa 
volunteer. The learned Chief Justice observes :— 


“If the true owner allows the attachment to continue, and the 
property to be sold as belonging to the judgment-debtor, he can treat the sale 
as a nullity and resist the auction purchaser. There is no necessity 
for him to getrid of the sale of what in his opinion does not exist. The 
attachment of the property itself is a different matter, that may seriously 
inconvenience him, but if he is the true owner the sale of anon existent 
interest in it doesnot affect him. If he pays in money to get that sale set 
aside it can only be treated as a voluntary payment.” 


The learned Judges however recognise that if the property 
was sold there might be a difficulty in distinguishing between a 
payment made under protest to get rid of an attachment and a 
payment made under protest to get a sale after attachment set 
aside, conceding, of course, that in the former case the payment 
would be involuntary according to the decision of the Privy 
Council in Kanhaya Lals casei. 

With all due respect, I find it difficult to appreciate this 
reasoning. It is no doubt the right, title and interest of the 
judgment-debtor, if any, in the property that is brought to sale. 
But what is brought to sale is what has heen attached (O. 21, 
r. 64), so that there is no distinction in this respect 
between an attachment and a sale. If, therefore, a Court sale 
of a property cannot affect the true owner’s title thereto, neither 
can an attachment by Court affect it and payments to avert both 
must be equally voluntary. The fact is, however, that both 
attachment and sale purport to affect the property proceeded 
against, so far as the provisions of the Civil Procedure Code in 
that behalf are concerned (see Ss. 60, 65, O. 21, r. 54, r. 64, 
r. 66 and r` 94 and Forms Nos. 24, 27, 29 and 38 of Appendix E 
to Sch. I, Civil Procedure Code), and.the familiar expression 
“right, title and interest of the judgment-debtor”’ does not 
occur in any of these provisions but (so far I have been able to 
trace its origin) was used by Sir James Colvile in the judgment 
of the Privy Council in pointing out the difference between a 
sale by private contract and a sheriff’s sale under a fifa in 
Dorab Ally Khan v. Abdool Aseeza. 

It seems to me therefore that if the attachment of property 
in execution of a decree obtained against a third party isa 
wrongful interference with the true owner’s right and a 





1. (1913) 25 M.L.J. 104: L.R. 40 L.A. 56: I.L.R. 40 Cal. 598 (P.C.). 
2, (1878) L-R.5 LA. 116 at 125 and 127: LL.R. 3 Cal. 806 (P.C.). 
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payment to avert it must be regarded as involuntary, the same 
result must follow where the attached property is sold and 
payment is made to avert such sale. 


Referring to the terms of O. 21, r. 89, the learned Chief 
Justice observes: 


“But I think it was also intended that once the property had been sold the 
price paid by the purchasers should be available for the decree-holder, 
leaving it to the purchaser to make what he could out of his purchase, and 
that if the sale was set aside by payment into Court under r. 89, the money 
should go to the decree-holder in execution of whose decree the property 


was sold.”........ “If the Legislature had intended that sales could be set 
aside if payment was made into Court conditionally, then it would have said 
so.” 


It seems to me, however, that this can have no bearing upon 
the question whether the payment was involuntary and recover- 
able as such. It may be that the payment into Court should be 
unconditional for a sale to be set aside under O. 21, r. 89; but 
so has it to be for an attachment to be withdrawn under O. 21, 
r. 55. The truth is that the right to recover the money paid to 
raise an attachment or to set aside a sale does not depend upon 
any conditions annexed to such payments when made, but 
arises out of the compulsion of law involved in such cases. In 
this country, it is a “statutory right” under S. 72 of the Indian 
Contract Act—see Kanhaya Lal v. National Bank of India, Lid.1 


The learned Chief Justice then refers to the various 
remedies available under the Civil Procedure Code to the true 
owner whose property has been wrongfully attached and sold in 
execution and observes that if such owner, “to suit his own 
convenience,” gets the sale set aside by depositing the required 
amount in Court under O. 21, r. 89 unconditionally there is no 
reason why such payment should not be considered to be volun- 
tary. But this line of reasoning, one should have thought, was 
finally disposed of by their Lordships of the Privy Council in 
Kanhaya Lal v. National Bank of India, Lid.2, where they made 
these memorable observations :— 

“A wrongful interference” (that is, by attachment) “with the plaint:ff’s 
lawful enjoyment of his own property is alleged. The plaintiff was clearly 
entitled to rid himself of that unlawful interference by any lawful means 
without thereby affecting his right to hold the defendants liable for that 


which they have thus caused him todo. By English law it is not open to the 
wrongdoer to prescribe by which of two lawful alternatives the injured man 





1. (1923) 45 M.L.J. 497: L.R. 50 LA. 162: I.L.R. 4 Lah. 284 (P. C.). 
2. (1913) 25 M.L.J. 104: L.R. 40 I.A. 56: LL.R. 40 Cal. 598 (P.C.). 
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puts a stop tothe wrong under which he is suffering. His choice of any one 
alternative does not make it as between him and the wrongdoer a voluntary 
act, or estop him from claiming that it was done under coercion.” 

I have dealt with this decision of the Bombay High Court 
at some length as it is the first of its kind, the later cases having 
mostly adopted its reasoning and followed it. It is however 
worthy of note that in Shankerrao Keshavrao v. Vadhilal 
Mulchand1, another Bench of that Court while following the 
above case remarked :— 

“Tf the matter were res integra, it must have been possible to hold that 
the plaintiffs are entitled to recover back the amount under 5.72 of the 
Indian Contract Act. The action of the plaintiffs would not bea voluntary 
payment of the debts of the other defendants Nos. 2 to 6 who were liable, but 
it was a payment made to save their property and get it back from the mort- 
gagee-decree-holder who had wrongly allowed it to be sold in execution of 
the mortgage decree” 

The decision of the Patna High Court in Raghu Ram 
Pandey v. Deokali Pande? followed Narayan v. Amgauda3 and 
does not call for any additional comment. Turning now to 
Madras decisions on the point, there is the judgment of 
Venkatasubba Rao, J., sitting alone in Kummakutty v. Neela- 
kandan Nambudri4. The learned Judge also followed the 
decisions in Narayan v. Amgaudas and Raghu Ram Pandey v. 
Deokalt Pande? already referred to. Referring to O. 21, 
r. 89,. he observed :— i ' 

“Its object is to put an end to every kind of contention and dispute. The 
judgment-debtor is saved from the threatened deprivation of his property; 
the decree-holder’s'claim is satisfied and the auction purchaser is compensat- 
ed. The section would be frustrated if the person paying money under it is 
permitted to do so under protest. Cl. 2 of r. 89 enacts :— 

‘Where a person applies under r. 90 to set aside the sale of his immova- 
ble property, he shall not, unless he withdraws his application, be entitled to 
make or prosecute an application under this rule.’ 

This shows that the proceedings referred to are utterly kapa bla 
If the debtor wants to keep a dispute open, he cannot claim the benefit of 
this section. In fact, this accords to him a special indulgence. Whilé he is 
thus favoured, cate is taken to provide that the interests neither of the 
decree-holder nor of the purchaser are sacrificed. It follows from this that, 
when the judgment-debtor pays the amount specified, he pays it uncondition- 
ally.” 

These observations are rathér widely expresséd and if they 
were intended to convey the meaning that once a judgment- 
debtor pays the amount to set aside the sale under O. 21, r. 89, 
he must be deemed to have made the payment voluntarily even 


ow 





1. (1932) LL.R. 57 Bom. 601. ee (1927) LLR. 7 Pat, 30 
3. (1920) LL.R. 45 Bom: 1094. pi 
4 (1930) 59 M.L.J. 893: IL.R. 53 Mad, 943. ji 
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though he has preferred an appeal from the decree in question, 
and will be disentitled to a’restitution of the amount if; (he 
decree is set aside on stich appeal, I must respectfully dissent 
from them, but that this was not the learned Judge’s meaning 
would: seem to be clear from his later decision in Pappu Reddtar 
v. Pichu Aiyarı. That was a case where a decree-holder after 
obtaining satisfaction of his decree which was not however 
certified to the Court, executed it again and brought certain 
properties as belonging to the judgment-debtor to sale. A 
transferee from the judgment-debtor applied under O. 21, r. 89 
to set aside the sale making the statutory deposit and afterwards 
brought a suit to recover from the decree-holder the amount 
paid to him. The learned Judge sitting with Abdur Rahman, J., 
held that :— 

“A person making a payment to rid himself of unlawful interference with 
his property can recover the money back and this principle 1s applicable to a 
payment under O. 21, r. 89, Civil Procedure Code. The right in such a case 
does not rest upon justice and equity founded on the English analogy but is 


a statutory right expressed in terms of 5.72 of the Contract Act.” (Head 
note). 


Dealing with the decision in Kummakutty v. Neelakandan 
Nambudrz2, he observed :— 

“In the former case, it has been held that O. 21, r. 89 is inconsistent with 
the notion that payment can be made either under protest or coupled with con- 
ditions. True, but the whole judgment proceeds upon the footing, first that 
there was a subsisting decree, thatis, subsisting in fact and secondly, there 
was a decree-holder, one who really answered that description ,,.... 0,2], 
T. 89 assumes the existence of the decree and of a decree-holder, and where 


the very foundation is gone, namely, a subsisting decree, it would be futile to 
contend that the decisions which refer to unconditional payment can apply.” 


These observations clearly show that the learned Judge 
never ‘intended his decision in Kummakutty v. Neelakandan 
Nambudri? to be understood as barring the claim of a judg- 
ment-debtor to restitution after the decree is varied or reversed 
in appeal or the similar claim of a person in the position of the 
first respondent here who gets a decree purporting to affect his 
property, set aside in a regular suit brought for the purpose. 
For, in either case it can be said with equal justification that 
there was no “subsisting decree” nor any one really answering 
to the description of a decree-holder. 


The learned Counsel for the appellant then referred me to 
the decision of a Full Bench of this Court in Krishna Atyar v. 
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Arunachalam Chettiarı, where the observations contained in 
Narayan v. Amgauda?, Kummakutty v. Neelakandan Nam- 
budris and Raghu Ram Pandey v. Deokali Pande4, to the effect 
that a deposit under O. 21, r. 89 must be unconditional were 
applied to a case to whose facts, if I may say so, they were 
properly applicable. A mortgagee from a judgment-debtor 
claimed and established that he had priority over the rights of a- 
decree-holder auction purchaser of the property and applied for 
the return of the amount which he had deposited under O. 21, 
r. 89 for getting ridof the sale. The amount was still in Court 
and was also claimed by the decree-holder whose purchase had. 
been set aside, and the question arose as to who was entitled to the 
payment of the deposit. The Full Bench held that an applicant 
under O. 21, r. 89 could not attach any condition to the deposit 
required to be made under that provision, nor could the Court 
accept such deposit subject to any condition. In this view the 
learned Judges directed the deposit to be paid out to the decree- 
holder, as it had been expressly put into Court for that purpose. 
It will be observed that the Full Bench was not concerned with 
a suit to recover money paid under coercion or a claim by way 
of restitution as to which, as I have already indicated. different 
considerations will arise. There may be observations here and 
there which may perhaps appear to havea bearing on the question 
whether a payment made for purposes of O. 21, r. 89 should be 
regarded as voluntary or involuntary, but they must be regarded 
as obtier and not as concluding the question before me. 


The learned Counsel for the respondents has relied upon the 
decisions of the Privy Council in Fatima Khatoon Chowdrain 
v. Mahomed Jan Chowdrys, Dulichand v. Ramktshen Singhe, 
Kanhaya Laiv. National Bank of India, Lid.? and Kanhaya Lal 
v. National Bank of India, Lic.3 and on Kotlu Satyam v. Tham- 
manna Perrajus decided by a Division Bench of this Court. 
These decisions clearly establish that a payment made by a person 
interested in the property to have the property released from a 





1. (1935) 69 M.L.J. 349: LL.R. 58 Mad 972 (F.B.). 
2 (1920) I.L.R. 45 Bom. 1094, 

3. (1930) 59 M.L.J. 893: I L.R. 53 Mad. 943, 
4, (1927) LL.R. 7 Pat. 30. 5. (1868) 12 M.I.A. 65. 

6 (1881) L.R. 8 I.A. 93: I.L.R. 7 Cal. 648 (P.C). 
7, (1913) 25 M.L.J. 104: L,R. 40 I.A. 56: I.L.R. 40 Cal. 598 (P.C.). 
8. (1923) 45 M.L,J. 497: L.R. 50 L.A. 162: LL.R.4 Lah. 284 (P.C.). 

9. (1931) 34 L.W. 399, 
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wrongful attachment or to stave off a wrongful sale of the pro- 
perty must be regarded as an involuntary payment and can be 
recovered by the person making the payment. As I have already 
observed, the entire circumstances of the present case unmis- 
takably point to the payment in question having been made by 
the first respondent under force of execution of the decree in 
O. S. No. 912 of 1926 which has since been set aside at his 
instance. Indeed, the learned Counsel for the appellant did not 
seriously contend that apart from O. 21, r. 89, the payment 
could be deemed to be voluntary on the facts of this case. He 
took his stand solely upon the provisions of O. 21, r. 89 as 
establishing the voluntary character of the payment. In other 
words the argument was however involuntary in fact: and in 
truth a payment may be found to be as disclosed either by the 
express terms or by the circumstances in which it is made, if it 
is made for the purposes of O. .21, r. 89, the latter provision 
imports a species of estoppel which prevents the person making 
the payment from recovering it as one made under-coercion. 
As I said before, this contention is somewhat startling, though 
some of the decisions already referred to seem to lend some 
support to it, but I do not regard them as binding precedents. 


And it is worthy of note that none of these decisions goes 
the length of holding that if a judgment-debtor or any other 
person bound by a decree makes a deposit under O. 21, r. 89 to 
have a sale of his property held in execution set aside, his claim 
for restitution made either under S. 144, Civil Procedure Code 
or under the general law, after the decree has been reversed in 
appeal or set aside in a suit brought for the purpose, is unsus- 
tainable. The first respondent’s claim in this case is also 
essentially one for restitution and I can see nothing in reason or 
in law to bar his claim. i 


The appeal therefore fails and is dismissed with costs. 


Leave granted. 
K.S. Appeal dismissed. 
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IN THE HIGH COURT OF: JUDICATURE AT MADRAS, 
PRESENT :—-Mr. JUSTICE MOcKETT, i 


Sri Sri Narasimha Pattamahadevi ` 
alas Padmavathi Pattamahadevi 


Garu .. Petitioner* (Respondént- 
Respondent) 
v. l 
Seemala Annan Naidu and others.. Respondents (Petitioners- 
l o Appellants). 


Civil Procedure Code (V of 1908), O.21,r. 90 (proviso)—Power to call 
upon applicant to furnish security—When to be exercised. 

- “The word'‘Admission” conveys that point of time when an application or 
suit as the case may be is received into Court andaccepted for decision and 
that stage is when notice is given to, the opposite side. 

The Court is responsible for executing its decrees and the framers of the 
proviso had in mind the discretion in the Court to pass such orders as it 
thinks fit for the protection of the decree-holder but the wording of the 
proviso specifically excluded the right of a decree-holder to apply to the 
Court for such orders. The power of the Court to call upon the applicant to 
furnish security is confined to the time anterior to admitting Wé application 
to set aside the sale. : 

Brij Behari Lal v. Firm Srinivas, (1939) I. L. R. 18 Pat. 327: A.I.R. 1939 
Pat. 248 (F.B.), referred to, 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Chicacole, dated 27—11—1937 and made in C, M. A. No. 25 
of 1937 preferred against the order of the Court of the District 
Munsif of Parvatipur dated 2nd July, 1937 in E. A. No. 298 
of 1937 in E.P; No. 281 of 1936 in O. S. No. 286 01 1934. 


P. Si omasundaram for Petitioner. 
y. Govindarajachari for Respondents. 


The Court delivered the following ` 

JUDGMENT. —In execution of a decree a sale was Ordered. 
on the 15th of March, 1937. On the 10th of April, 1937, the 
judgment-debtor petitioned the Court to set-aside the sale under 
O. 21, r.90. Notice went to the decree-holder and on.the Ist 
of May, 1937, he put in a counter-affidavit in which he prayed 
that the judgment-debtor should deposit security. On thé same 
day the Court ordered the judgment-debtor to deposit security 
by the 15th of June, 1937. On the 14th of June, 1937, he put in 
a petition to the Court saying that the Court had no power to 
order the deposit because the order to furnish security was 





*C, R. P. No. 246 of 1938, 20th October, 1939, 
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made after the petition to set aside the sale was admitted. On 
the 28th of June, 1937, that petition was dismissed, Time was 
extended to 2nd July, 1937. On that day the judgment-debtor 
stated he was unable to make the necessary deposit and his peti- 
tion was dismissed. He appealed and the learned Subordinate 
Judge of Chicacole decided in his favour that the Court should 
not order a deposit after a petition was admitted. 


The order of the District Munsif was as follows :-— 


“It has been argued before me that the order directing the deposit should 
be made before admitting the application (E. A. No. 298 of 1937) under the 
amendment to r.90o0f 0,21. Itis no doubt true that such an order can be 
passed even before admitting the petition on file but there is no restriction 
anywhere that no such order can be passed at no other time.” 


The learned Subordinate Judge passed the following order 
reversing the order of the District Munsif: 

“The lower Court has obviously misapplied the first proviso to O. 21, 
r.90. Security or deposit must have been ‘called | for’ and that ‘before’ the 
admission of the application to justify the dismissal of the petition. The 
order of the lower Court is accordingly set aside. oe 

It is argued before me now by the Counsel on behalf of the 
decree-holder that the order of the Subordinate Judge is wrong 


and that of the District Munsif right. 


O. 21, r. 90 provides for applications to set aside sales on 
the ground of irregularity. On the 20th of October, 1936, it 
was amended by introducing the following proviso: 


“Provided that the Court may, before admitting the application, call 
upon the applicant either to furnish security to the satisfaction of the Court 
for an amount equal to that mentioned in the sale warrant or that realised by 
the sale, whichever is Jess or to deposit such amount into Court.” 


The question before me is whether the power of the 


Court to call upon the- applicant to furnish security is 


confined to a time anterior to admitting the application to set 
aside or whether, as argued by the petitioner before me, it can 
be done not only before but after. No authority has been cited to 
me dealing directly with the question. I was reférred to the 
decision of a Full Bench of five Judges of the High Court of 
Patna, Brij Behari Lal v. Firm Srinivasi, which is in relation 
to O. 21, r. 90 as it isin Patna. In the course of that decision 
Harris, C. J., dealing with the term “admission”, says that: 

= Admission of the application presumably means the stage when the 


Court decides to issie notice ypon such application to the opposite parties 
concerned.” 


en Pay ee EN ac w —_ - - sm my ~ - — - - 
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1 respectfully agree. “Admission”? to my mind conveys 
that point of time when an application or suit, as the case may 
be, is received into Court and accepted for decision, and that 
stage is when notice is given to the opposite side. A common 
example of that is the process known as admitting a Civil 
Revision Petition or a Second Appeal. I have before me the 
original petition placed before the District Munsif and it will 
be seen that he issued notice on the 20th of April, 1937 and 
proceeded to hear the application on the 1st of May, with affi- 
davits completed, which obviously must be a stage long after 
admission. I think this proviso means exactly what it says. 
The Court, after all, is responsible for executing its decrees and | 
1 think the framers of the proviso had in mind the discretion in 
the Court to pass such orders as it thinks fit for the protection 
of the decree-holder, but the wording of the proviso specifically 
excludes the right of a decree-holder to apply to the Court for 
such orders. Whether this is satisfactory or. whether it might 
not be usefully provided that an opportunity might be given: to 
the decree-holder to be heard may possibly be matters for con- 
sideration: but as framed at the present moment, the wording 
seems to me to admit of no doubt whatever. The lower. appel- 
late Court therefore decided this matter rightly and this petition 
must be dismissed with costs. 


K. S. Petition dismissed. 


Marang aiiai iaae 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry Lionet Leac, Chief 
Justice AND MR, JUSTICE KRISHNASWAMI AIYANGAR, 


Ramanatha Gurukkal alias Para- 
meswara Gurukkal .. Appellant® (Appellant) 
v. 
V. V. R. Arunachalam Chettiar, 
Manager for the time being ' 
` of Tirupalathurai Siva Devas- 
thanam and another .. Respondents (Respondents). 


Madras Hindu Religious Endowments Act (II of 1927), S.43—If ousts 
the jurisdiction of Civil Courts to entertain a suit by a dismissed archaka 


: i ; 
challenging the correctness of the trustee's action. n 





*L. P. A. No. 75 of 1938, 22nd November, 1939. 
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In a suit by a hereditary archaka challenging the correctness of the action 
of the trustees in dismissing him, ostensibly on the ground of his suffering 
from leucoderma but really owing to ill will on the part of the trustees, 

Held, that S. 43 of the Madras Hindu Religious Endowments Act (11 of 
1927) precludes the plaintiff from challenging the trustee’s action ina Court 
oflaw. His remedy is to appeal to the Temple Committee. 

(1938) 2 M.L.J. 516, (decision of Wadsworth, J.), affirmed. 


Appeal under cl. 15 of the Letters Patent against the 
judgment! of the Hon’ble Mr. Justice Wadsworth in S. A. 
No. 381 of 1934, preferred against the decree of the Court of 
the Subordinate Judge of Trichinopoly in A. S. No. 24 of 1933 
(O. S. No. 240 of 1928, District Munsif’s Court, Kulitalai). 

T. V. Muthukrishna Atyar for Appellant. 

M. Subbaraya Aiyar for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice—This appeal raises the question whether 
an archaka of a temple who has been dismissed from his office 
by the trustee has a right to challenge the correctness of the 
trustee’s action in a Court of law or whether his remedy is 
limited by S. 43 of the Madras Hindu Religious Endowments 
Act, 1926, to an appeal to the Temple Committee or to the 
Religious Endowments Board as the case may be. 


The appellant is admittedly a hereditary archaka of the 
Thirupalathurai temple in the Trichinopoly District. He is 
suffering from leucoderma and he was dismissed from his office 
by the trustee, ostensibly on this ground, but it would appear 
from the findings of both the lower Courts that the trustee was 
actuated by ill will towards the appellant. S. 43 (1) of the Act 
states: 


“ All office-holders and servants attached to a temple or in receipt Bia any 
emolument or perquisite from the temple shall be under the orders and 
control of the trustee; and the trustee may fine, suspend, remove or dismiss 
any of them for breach of trust, incapacity, disobedience of lawful orders, 
neglect of duty, misconduct or other sufficient cause.’ 


By sub-S. (2), an office-holder or servant of a temple other 
than an excepted temple may appeal to the Committee whose 
decision shall, in the case of a non-hereditary office-holder or 
servant, be final. By sub-S. (3),a hereditary office-holder or 
servant of a temple other than an excepted temple may prefer 
an appeal to the Board against the order of the Committee on 
appeal under sub-S. (2) and the decision of the Board shall be 
final. The temple of which the appellant was an archaka is-a 
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non-excepted temple, but the appellant did not then appeal to 
the Committee against his dismissal by the trustee, but instituted 
a suit in the Court of the District Munsif, Kulitalai, for an 
injunction restraining the trustee from interfering with the 
appellant’s exercise of his office. The District Munsif held that 
the suit could be maintained and granted an injunction 
resitaining the trustee from interfering with the discharge of 
the duties of his office. An appeal was filed in the Court of 
the Subordinate Judge of Trichinopoly, who held that the 
appellant had no right of suit, and this decision was accepted by 
Wadsworth, J., on second appeal. 


The right of the subject to appeal to the Court to redress 
a simple wrong can only be taken away by statute. As Varada- 
chariar, J., observed in Kamaraja Panditya Naicker v. The 
Secretary of State for India ım Councill, the ordinary rule is 
where a person’s liberty or property is interfered with under 
colour of statutory powers, he has a cause of action which the 
Civil Courts are bound to entertain, unless a bar to such enter- 
tainment has been enacted expressly or at least by necessary 
implication. It is said on behalf of the trustee that the right 
of the appellant to have recourse to the Court is taken away by 
S. 43. It is also said that S. 73 operates as a bar to the suit. 


It is not necessary to consider the argumeuts which have 
been based on the wording of S. 73, because we accept the | 
argument of the respondent that S. 43 must be read as taking 
away the right of the appellant to file a suit. If S. 43 stood 
alone, there would be much to be said for the appellant’s 
argument that his right to sue had not been taken away. It 
might be said that the word ‘final’ in S. 43 was only to be read 
as meaning final so far as an appeal under the Act was concerned 
and not as intended to shut out the jurisdiction of the Court as 
was said in Valls Ammal v. The Corporation of Madras?, a 
case which arose under the Madras City Municipal Act of 
1904. But S. 43 does not stand alone, and when the scheme of 
the Act and the provisions of Ss. 53 and 54 are considered, no 
reasonable doubt can exist that the Legislature has used language 
which is intended to have the effect of ousting the jurisdiction 
of the Courts. The scheme of the Act is to put under the 
control and management of the Board matters relating to temples 
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in this province. S. 53 gives the Temple Committee, which is 
under the control of the Board, power to suspend, remove or 
dismiss the trustee of a temple. A trustee against whom action 
has been taken under this seclion may appeal to the Board, but 
a hereditary trustee may, in lieu of appealing to the Board, apply 
to the Court to modify or cancel the order of the Committee. 
The order of the Committee shall when there has been no 
appeal to the Board be final, and when an appeal is preferred or 
an application is made to the Court the‘order of the Board or 
of the Court shall be final. S. 54 states :— l 


“(1) A non-hereditary trustee shall cease to hold his office, if he, (a) is 
sentenced by a Court to such punishment as is described in sub-S, (2) of 
S.26 and subject 10 the proviso contained therein ; (b) applies to be adjudicated 
or is adjudicated an insolvent; or (c) ceases to profess the Hindu religion. 

(2) A hereditary trustee shall cease to hold his office if he ceases to 
profess the Hindu religion. 

(3) If a hereditary trustee becomes subject to any of the disqualifica- 
tions described in cl. (a) or cl. (b) of sub-S. (1), the Committee may 
supersede him and appoint a fit person to administer the temple until the dis- 


ability of the trustee ceases to exist or another trustee succeeds to the office. 


(4) The Board shall, in cases of dispute or doubt, determine whether a 
trustee is disqualified under this section and its decision shall be final.” 


There can be no doubt that in a case falling under S. 53 or 
S. 54 the decision of the Board ousts the jurisdiction of the 
Court, and unless there is something in S. 43 which compels us 
to place a different, meaning on the word “final” used in that 
section from the meaning attaching to it in Ss. 53 and 54, we 
must hold that it is intended to be final to the extent even of 
excluding the right of an office-holder or servant to-challenge 
the decision in a Court of law. There is nothing in the wording 
of S. 43 which gives any indication that the word “final” is used 
in a different sense to what it is used in Ss. 53 and 54. The 
‘Court will naturally be adverse to closing its doors toa litigant 
who seeks a hearing but where the Legislature has used language 
which clearly indicates its intention to take away the right of 
recourse to Court, effect must be given to the intention. 

For the reasons indicated we consider that.S. 43 of the 
Act does preclude the appellant from challenging the trustee’s 
action in-a Court of law. His remedy is in an appeal to the 
Committee and we understand that such an appeal has since 
been filed. 


The present appeal must be dismissed with costs. . 
K. S. ia, > pAppeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR ALFRED Henry LIONEL Leacu, Chief 
Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR. 


V; G. Manicka Mudaliar .. Appellani* (Defendant) 
i v. l 
Andalammal .. Respondent (Plaintiff). 


Madras High Court Original Side Rules, O. 23—Official Referee— 
Powers—English practice—How far applicable. 

Questions as to substantive rights are solely within the province of a 
Judge and matters of detail that is, the working out of those rights either by 
taking accounts or effecting a partition or selling properties are under the 
rules, functions which the Judge may delegate to the Official Referee. 
Where the questions raised in the issues are entirely within the province of 
the Judge the Court has no jurisdiction to refer them to any one for decision 
unless the parties had agreed to submit their disputes to arbitration. The 
rules of practice in English Courts do not apply en bloc to the original side 
except so far as our own rules modify them. 

Appeal against the judgment of the Hon’ble Mr. Justice 
Venkataramana Rao dated 25th July, 1938 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 


Court in C. S. No. 562 of 1930. 

W.S. EKrishnaswaimt Naidu for Appellant. 

~ A. Seshachariar for Respondent. 

The Court delivered the following 

JUDGMENTS. The Chief Justice-—This appeal arises out of 
a suit filed by the respondent on the Original Side of this Court 
for a declaration that a piece of land conveyed to the appellant 
under a deed dated the 30th October, 1925, is her property and 
that she is also entitled to the house built thereon, The respon- 
‘dent’s case is that she acquired the site and built the house out of 


the proceeds of a milk business belonging to her. The appellant 


claimed that the milk business belonged to him and that the pro- 
perty was his. The suit was tried by Venkataramana Rao, J., who 
‘held that the property belonged to both of them in equal shares. 
Consequently, the learned Judge granted a decree for partition 
and the delivery to the respondent of her half share with mesne 
profits.» The respondent has not appealed, and the main question 
which the Court is called upon to consider is whether the appellant 
ig entitled to -the share allotted to the respondent; in other 
-words. whether he is absolute owner of the site and the house. 
The procedure which was adopted in this case was not in 
accordance with that contemplated by the Code of Civil 


MuU tO, SvAppeal Nda 640f 1938. < 24th January, 1940. 
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‘Procedure, and it is necessary also to consider the effect of this. 
It will be convenient to deal first with the question relating to 
the procedure adopted. 

The plaint was filed on the 18th November, 1930, The 
hearing was interrupted after a portion of the plaintiff’s evidence 
had been recorded by Lakshmana Rao, J., and on the Ist October, 
1935, the following order was passed by the learned Judge with 
the consent of the parties :— 

1. “That this suit be and ishereby referred to the Official Referee of 
this Court for the determination of the following issues, namely :— 


(t) Did the plaintiff carry on milk business or any other business of her 
own and was the defendant entrusted with the management of all or any of 
the said bnsiness as her agent? If so, is the defendant liable to render an 
account? 

(si) Was the said house No. 14, Pallappan Street, Triplicane, Madras, 
purchased and constructed out of funds belonging to the plaintiff in the name 
of the defendant benami for the plaintiff? If so, is the defendant liable to 
account to the plaintiff for the mesne profits? 

(st) Is the defendant in possession of all the movable properties 
mentioned in the Sch. ‘B’ to the plaint and do any of them belong to the 
plaintiff ? 

2. That the said Official Referee do give his findings on the said issues 
and submit his report and proceedings thereon to this Court expeditiously. 

3. That the evidence recorded herein so far, shall be treated as evidence 
‘before the said Official Referee and the said Official Referee do continue 
“the enquiry from the stage at which it was stopped. ° 

4. And that the further consideration of this suit do stand adjourned 
until after the receipt of the report of the said Official Referee by this Court.” 

In accordance with this order the Official Referee recorded 


the further evidence tendered by the parties and the depositions 
and exhibits comprise a volume of nearly 200 printed pages. 
The Official Referee presented his report to the Court on 2nd 
September, 1937, and it was considered by Venkataramana Rao, 
J., on 12th May, 1938. I should mention that shortly after the 
consent order of 1st October, 1935, bad been passed the respondent 
applied to Lakshmana Rao, J., to recall the order on the ground 
that the Official Referee had no jurisdiction to conduct the 
inquiry into the questions set out therein and that it had been 
passed without the position being fully realised. The learned 
Judge, however, refused to recall the order and stated his 
reasons in these words: 


“The suit was referred to the Official Referee by consent and it is this 
Court that goes finally into all the questions and decides the right of the 
parties. There is therefore no need to or ground for review and the appli- 
cation is dismissed with costs.” 

The question relating to the procedure adopted was raised 


before Venkataramana Rao, J., who considered that it--was 
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unlawful and expressed the opinion that Lakshmana Rao, J., 
should have recalled flre order of reference. Inasmuch as the 
suit was of long standing and the parties had agreed that the 
evidence recorded by the Official Referee should be treated as 
evidence in the trial, the learned Judge decided not to put the 
case back for trial de novo and gave his judgment ori the evi- 
dence recorded by the Official Referee, but he did not ignore 
the Official Referee’s report altogether. 


There can be no doubt that the procedure adopted in this 
case was not only irregular, but was opposed to the provisions 
of the Code of Civil Procedure and had no sanction from the 
rules of practice of the Original Side of this Court. I entirely 
agree with the observation of Venkataramana Rao, J., that 
Lakshmana Rao, J., should have recalled the order of reference 
when the application was made to him by the respondent. As 
a matter of fact he ought to have refused to pass the consent 
order. The questions raised in the issues were entirely within 
the province of the Judge, and, as Venkataramana Rao, J., has 
said, the Court had no jurisdiction to refer them to any one for 
decision unless the parties had agreed to submit their disputes 
to arbitration. This very question was raised before Kumara- 
eswami Sastri, J., in C. S. No. 661 of 1920 and, with Venkata- 
ramana Rao, J., I am in agreement with the following observa- 
tions which Kumaraswami Sastri, J., made in that case :— 

“Ee ‘the Official Referee) is not a Judge of the Court but only a Com- 
missioner and I think that the adjudication by him of these questions, which 
under the Code and the rules, form part of the functions of a Judge would 
be uliravires. The Judge referring to the Official Referee questions which 
have to be tried by himself could not confer jurisdiction on the Official 
Referee any more than he can confer jurisdiction on a stranger by asking 
him to decide points in dispute in the case. Questions as to the substantive 
-rights are solely within the province of a Judge and matters of detail, that 
is, the working out of those rights either by taking accounts or effecting, a 
partition or selling properties are, under the rules, functions which the 
Judge may delegate to the Official Referee . . . . It will be a novel and, 
in my opinion, a dangerous proposition to hold that the Rules of Practice in 
English Courts apply en bloc to the original side except so far as our own 
rules modify them.” 

In a suit of the description of the one now under considera- 
tion the Court has no power to adopt the rules of practice in 
England. 0. 26 of the Code of Civil Procedure states when 
commissions may be issued. They may be issued for the 
examination of witnesses, for the purpose of local investiga- 
tions, for the purpose of examination of accounts and for the 
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effecting of partition, but for no other purposes. O. 23 of the 
rules of the Original Side states the procedure which should be 
followed when there isa reference, but they do not purport to 
enlarge the powers of the Official Referee or authorise the issue 
of commissions beyond those mentioned in the Code of Civil 
Procedure. 


Counsel are agreed, as they were agreed before Venkata- 
ramana Rao, J., that the Court shall treat the evidence recorded 
by the Official Referee as being evidence recorded by the Court 
and they are content that the rights of the parties shall be 
decided on what appears in the printed record, but they suggest 
that the report of the Official Referee should be eliminated. It 
seems to me that it is open to the Court in the circumstances of 
this case to adopt this course. I consider that the Court should 
ignore the report of the Official Referee, and I may say that 
neither I nor my learned brother has read it. Approval for the 
suggested course may be obtained from the decision of the 
Privy’ Council in Sri Thakur Ramkrishna Muraji v. Ratan 
Chand!. In that case an ancestral business of a Mitakshara 
joint -family had been carried on in partnersuip with another 
person. The stranger partner retired and thereupon: the 
partnership was dissolved and wound up. The business was 
then carried on in the same commodities and- in the same 
premises though under a new firm name and with new books, 
It was alleged that speculative transactions were subsequently 
entered into and it was contended that the business could not be 
regarded as a family affair. When the case was before the 
High Court on appeal a commissioner was appointed to examine 
the books and report whether the new business was of a gambl- 
ing nature. The Privy Council disapproved of this course as 
this question was one for determination by the Judge alone. As 
their Lordships were not aware whether the order referring to 
the Commissioner was made under protest by the appellant- 
defendant or with his consent, they were not prepared to hold 
that the report of the Commissioner should be disregarded, 
and in fact took it into consideration along with the other 
evidence in the case. ‘In the case before us the consent of the 
respondent to the matter proceeding before the Official Referee 
was withdrawn and it is for that reason that I con8ider that the 
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report of the Official Referee should not be considered. As the 
parties have expressly agreed before us that the evidence 
recorded by the Official Referee shall be treatéd as evidence in 
the case there can be no objection to the Court taking that 
evidence into consideration, but at the same time I trust that in 
future similar references will not be made to the Official Referee. 


Turning now to the facts, the respondent is the wife of one 
Balasundara Mudaliar whom she married in 1898. In 1919 the 
appellant married the daughter of the respondent’s brother. He 
had been married before, but his first wife had died: At the 
time of the appellant’s marriage the respondent and her husband 
were living in her brother’s house with her brother and his 
family. In 1920 the appellant became ill and he went to live in 
his father-in-law’s house. ‘That year his wife and his daughter 
by his first wife were accidentally drowned. The appellant 
continued to live in the respondent’s brother’s house and it is 
now common ground that improper relations developed between 
the appellant and the respondent. This was persisted in and 
resulted in the respondent’s husband leaving the house in 
1921, since when he has never returned to live with the respon- 
dent. The illicit intercourse between the appellant and the 
respondent continued and eventually they lived openly as man 
and wife. The site of the house was bought in 1925 and 
the house was built during the years 1927 and 1928. When 
it was completed the appellant and the respondent left the 
respondent’s brother’s house and went to live in the new 
house and continued to do so until 1930 when they quarrelled. 
The appellant says that he provided the whole of the money 
for the purchase of the land and for the building of the 
house, but it appears to me to be abundantly clear that he 
had not sufficient resources of his own to meet anything like the 
cost of this property. The site was bought for Rs. 1,989-5-4 
and over Rs. 10,000 was spent on the building of the house. 
The appellant was a police constable and never in his service 
drew more than Rs. 38 a month. He retired from the police 


force in 1924 on a pension of Rs. 11l a month. The evidence 


discloses that the respondent had means. It is admitted that 
when the appellant went to live in her brother’s house she had 
two. businesses, one in dhall and the other in lungis, and it has 
been proved that she was carrying on a milk business as long 
ago as 1911. The lungi business was -closed-in 1922, because 


I] THE MADRAS LAW JOURNAL REPORTS. 361 


of the fall in price of piece goods and the dhall business was 
closed in 1924, The reason given for the closing of the dhall 
business was that the milk business in which the appellant was 
assisting had so grown and was so profitable that there was no 


time for the dhall business. The evidence also discloses that the 


respondent was in the habit of lending money and that she had 
a. post office savings bank account. 


I agree with the learned trial Judge that the fact that the 
land was bought in the name of the appellant is not of very 
great importance. When it was bought the appellant and the 
respondent were living openly as man and wife ard this no 
doubt accounts for the fact that the land was taken in the name 
of the appellant. It is also true that some of the money for 
the building of the house was borrowed in the appellant’s name. 
It would be far easier for a man, than a woman, to borrow 
money and as they were living together and were going to live 
in the new house it was only natural that the appellant should 
borrow money in his own name. I concur in the finding of the 
learned trial Judge that the milk business belonged to the 
respondent and that the house was really bought from the 
profits of this business. 


The learned Judge awarded the appellant. a half share in 
„the property because he considered that it was 


“Unlikely that the appellant would have retired from service but for 
some understanding between them that the business should ‘be shared equally 
betweén them ane that whatever x was earned by either must be Shared by 
EBEE : ` ~ 


In these -circumstances the learned Judge considered that 
-there was an agreement of partnership subsisting between them. 
“As I have indicated, this finding has not been challenged. It 
-has-been stated at the Bar that the respondent had not the means 

to pay the court-fee necessary for a cross-appeal. That-is a 
question which the Court cannot go into now. There was no 
,application for leave to appeal in forma pauperis and the. Court 
can only assume that the respondent acquiesced in this part of 
the judgment of Venkataramana Rao, J. On the evidence the 
-appellant-can clearly not maintain a claim for more than what 
“has been awarded to him. The learned Judge has discussedthe 
~eviderice in detail and I-consider that the reasons which’ he has 
` giver for finding in favour of the respondent to the extent of a 
-half share imn the property- cannot be seriously ` challenged. 
~- ‘Whether the respondent’ might have sticceeded “if a cross-appeal 
46 
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had been filed is a question which does not in the circumstances 
require to be considered. 


For the reasons indicated I would dismiss the appeal with 


costs. 


Krishnaswams Aiyangar, J.—I am in entire agreement with 
the judgment just pronounced by my Lord. I shall, however, 
add a few words on the question as to what matters are properly 
referable for inquiry to the Official Referee. Before the creation 
of the office of the Official Referee some 25 or 30 years back, 
the practice on the Original Side was to entrust inquiries into 
accounts and such other matters as are referable to a Commis- 
sioner under O. 26 of the Code of Civil Procedure, to a 
Commissioner appointed ad hoc by the Court. There were 
delays in the submission of reports and defects noticed in them 
which necessitated fresh references. For these and other reasons, 
it was felt it would be a great advantage to have a permanent 
officer with the necessary training and experience to enable him 
to do in a more satisfactory way what was till then being done 
by a Commissioner. To start with, it was certainly not the idea 


‘to delegate to the Official Referee any of the functions of the 


Court. Neither is there anything in the Rules of the Original 
Side to warrant the view that there has since been an enlarge- 
ment in the scope of the functions of the Official Referee. He 


-is to be no more than a permanent Commissioner for the purpose 


of-taking the accounts and making the inquiries contemplated 
by the Code of Civil Procedure. O. 23 of the Rules of. the 


Original Side contain the provisions relating to the appointment 


of a Commissioner, and a definition of the matters which could 


be left to him for enquiry and report. There is nothing 


in O. 24 of the Original Side Rules to suggest that it 
was the intention to give him an extended jurisdiction. R. (1) ` 


of this order says that 


“Subject to the Rules hereinafter contained, 0.23 of the rules relating 
to accounts and enquiries referred to a Commissioner shall, as far as 


j practicable, apply to all proceedings before the Official Referee.” 


“This is a fair indication that the Official Referee is only 
expected to perform the functions of a Commissioner under the 


“Code and that it was never intended that he should have power 


to deal with or decide material questions of fact or law on which 
the decision of the suit itself depends. So far as my knowledge 
goes questions | of this character were rarely if ever referred to 
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the Official Referee for decision or report. Such a course 
might have been taken ina few exceptional instances but I think 
that it happened almost always because both sides consented to 
it and invited the presiding Judge to adopt this procedure. In 
such cases the inquiry generally went on without demur and 
the report when made was taken into consideration by the 
Court. I am not aware that there has been any instance of a 
reference being made on substantial questions in contest between 
the parties, without their express consent, or the Referee’s 
report considered valid in spite of objection taken to his 
jurisdiction to try. I may also observe that whenever during 
an inquiry before the Official Referee material questions of fact 
or law arose it has been the practice ordinarily for the Referee 
to refer those questions to the Court or ask the parties to take 
the orders of the Court thereon. Questions of title to property 
and such other material questions were as a rule dealt with by 
the Court. > 

I agree that in view of the fact that in the present case the 
consent had been withdrawn even before the commencement of 
the inquiry before the Official Referee there is good reason for 
ignoring the findings of the Referee altogether, though there can 
be no objection to the evidence recorded by the Official Referee 
being treated as evidence in the case with the consent of the 
parties. It is on this footing that we have considered the appeal, 
learned Counsel on both sides having expressly assented to this 
course. l l 

K. S. Appeal dismissed. 


ee Bernina 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

|  PRESENT:—SiR ALFRED Henry LIONEL Leac, Chief 

Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR, 

Reddi Krishnan Naidu and others `.. Appellants* (Respon- 

dents) 

v. 

mi Naidu and others .. Respondents (Appel 
lants and Respon- 
denis 5 and 6). ` 


Suit on pronote executed by Hindu father—Sons who were made parties 
dismissed from sutt—Sons if exonerated from liability under Hindu Law in 
respect of the decree. 


Chintala So 


= 


: * 1. P. A. Nos. 97 and 98 of 1938. 12th December, 1939, 





Manicka 
Mudahiar 


Y 
Andal- | 
ammal. 


Krishna- 
“swami 
Aiyangar, J. 


Krishnan 
Naidu 


v 
Somi Naidu. 


; ‘Krishnan 
« Naidu- 


Y. 
Somi Naidu. 


Leach, C.J. 
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In a stit-on a promissory note executed by the father alone the Sons were 
made parties and in the first appellate Court a decree was passed against the 
father alone and the sons were dismissed from the suit. In execution pro- 
ceedings the decree-holder asked for the attachment and sale of the sons’ 
interests in the family property. The sons objected on the ground that as 
they had been dismissed from the suit they could not be held hable for their 
father’s debts. 


Held, after examining the case-law, the dismissal of the suit as against 
the sons did not prevent the decree-holder executing the decree against the 
sons’ interests in the family property. 


Periasami Mudaliar v, Seetharama Chettiar, (1903) 14M L.J. 84: IL-R. 
27 Mad. 243-.(F.B ), followed. 


Raja Ram v. Raja Bakhsh Singh, (1938) 1 M.L J.41: IL.R. 13 Luck. 61 
(P.C.), distinguished. 


Dectsion of King, J., reversed. . 

Appeal under cl, 15 of the Letters Patent from the judg- 
ment of the Hon’ble Mr. Justice King, dated 28th October, 1938, 
and passed in A.A.A. O. No. 39 of 1936, preferred against the 
order of the Court of the Subordinate Judge of Vizagapatam 
dated 21st August, 1935 and made in A. S. No. 181 of 1935 
(A. S. No. 283 of 1935, District Court, Vizagapatam), prefer- 
red against the order of the Court of the District Munsif of 
Parvatipur dated 3rd September, 1934 and made in E. A. 
No. 611 of 1934 in E. P. No. 754 of 1933 in O. S. No. 52 of 
1931, etc. 


V. Govindarajachari for Appellants. 
Y. Suryanarayana for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice.—These two appeals arise out of the same 
suit and they can be disposed of here in one judgment. The 
appellants obtained a money decree against the third respondent 
in the Court of the District Munsif of Parvatipur. The appel- 
lants made the third respondent's sons parties to the suit and 
they are respondents 1, 2and 4. The suit was on a promissory 
note executed by the father alone. The sons were joined as 
defendants on the ground that the debt was incurred for family 
necessities. The District Munsif dismissed the suit, as he was 
not satisfied that the promissory note was genuine, buton appeal 
to the District Judge a decree was passed against the father. In 
the District Court the appellants decided not to ask for a 
decree against the sons who were dismissed from the suit. In 
due course the appellants instituted execution proceedings ‘and 
asked for the attachment and sale of the sons’ interests. in the 


ae 
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family property. The sons objected on the ground that as they 
had been dismissed from the suit they could not be held liable 
for their father’s debt. The District Munsif upheld their 
objection, but on appeal the Subordinate Judge held that they 
could be held liable in execution proceedings. The sons then 
appealed to this Court. The appeal was heard by King, J., who 
allowed it, but granted leave to appeal under cl. 15 of the 
Letters Patent. 


- The Subordinate Judge found that there was no intention 
on the part of the appellants in allowing the sons to be dismissed 
from the suit to exonerate them altogether. King, J., reversed 
the Subordinate Judge’s decision because he considered that the 
authorities which support the Subordinate Judge’s decision had 
in effect been overruled by the decision of the Privy Council in 
Raja Ram v. Raja Bakhsh Singhi. The appellants contend that 
the learned Judge has misconceived the effect of this decision. 
They say that it has not in any way altered the law as stated in 
the decisions of this Court. 


It is not necessary to examine all the judgments of this 
Court which have a hearing.on the question; it is sufficient to 
refer to the Full Bench decision in Pertasams Mudaltar v. 
Seetharama Chettiar? and to Periaswami v. Vatdhilingam Pillas3 
and Doraiswami v. Nagasami4, which were decided by Division 
Benches. In Periasamt Mudaliar v. Seetharama Chettiar, 
Benson, Bhashyam Aiyangar and Russell, JJ., held that, inde- 
pendently of the debt arising from the original transaction 
entered into by a father a decree passed against him in respect 
of the transaction by its own force creates a debt as against him 
which his sons are under the Hindu law under an obligation to 
discharge, unless they can show that the debt is illegal or 
immoral. Bhashyam Aiyangar, J., said: 

“But I can see no reason why a suit could not be brought against the son 
to recover a debt of record due by the father, which debt the father was 
under an obligation to discharge, quite independently of the cause of action or 
the alleged original debt on which the suit had been brought against him.... 
The whole of the joint family property in the hands of the son must be held 
liable to satisfy the debt imposed upon the father by the judgment, asa 


solemn debt of record, quite independently of the original cause of action or 
alleged debt on which the suit against the father had been brought.” 





1. (1938) 1 M.L.J. 41: LL.R. 13 Luck. 61 (P.C.). 
2, (1903) 14 M.L.J. 84: 1.L.R. 27 Mad. 243 (F.B.). 
3. (1937) 47 L.W. 60. 4. A.LR. 1929 Mad, 898. 


Krishnan 
Naidu 


v, 5 
Somi Naidu. 
Leach, CJ. 


Krishnan 
Naidu 


~ Y, 
Somi Naidu. 


Leach, C.J 
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In Pertaswami v. Vaidhilingam Pillai, Varadachariar and 
Pandrang Row, JJ., considereda case in which the suit was filed 
against the father and his sons, but before judgment was passed 
the suit was withdrawn as against the sons. The question was 
whether the sons were liable inasmuch as the debt was a debt 
binding upon them under the rule of Hindu Law. The 
learned Judges held that the withdrawal of the suit as against 
the sons did not exonerate them. The result of the with- 
drawal was ‘not-to-bring into operation the rule of res judicata 
embodied in S. 11 of the Code of Civil Procedure, but only to 
entail the statutory penalty enacted in O. 23, r. 1, which was 
that no fresh suit could be instituted against the sons on the 
same cause of action. Therefore it could not be said that what 
had ‘happened in the suit amounted to an adjudication that the 
sons were not liable in respect of the -decree debt. Doratsami 
v. Nagasami® was decided by Coutts-Trotter, C.J. and Walsh, 
J., who also held that a decree passed -against a father person- 
ally after the sons had been exonerated could be -executed 
against the son’s interests in the family property in respect of 
a decree debt passed against the father. 


The facts in Raja Ram v. Raja Bakhsh Singh , on which 
King, J., based his decision were these. After the death of a 
Hindu the sons and grandsons were made defendants in a suit 
filed by a creditor of the deceased to recover the amount of 
the debt from their interest in the family properties. Before 
judgment the grandsons were dismissed from the suit, but it 
was sought to realise their interests in the property in execu- 
tion proceedings. The Privy Council held that they were not 
liable inasmuch as they had been dismissed from the suit. The 
question of their liability was directly raised and as they had 
been dismissed from the suit they could not be. made liable 
under the decree passed i init. That case differs from the case 
now before us in that there the suit was brought against the 
grandsons after the death of the grandfather against whom no 
decree had been obtained. The dismissal of the grandsons from 
the suit amounted to a decision in their favour, of the ques- 
tion of their liability. That is not the position here. A decree 
was passed against the father after the sons had been dismissed 
from the suit, ano the passmg of the decree gave to the decree- 


1. Kn) 47 L.W. 60. os 2. A.LR, "i929 Mad. 898. 
£ (1938) 1 M.L.J. 41:1.L.R. 13 Luck: 61-(P.C.), 


ie 
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holders a new right, which they could enforce against the sons. 
We do not consider that Raja Ram v. Raja Bakhsh Singhi 
has overruled the decision of the Full Bench in Periasami 
Mudaliar v. Seetharama Chettiare. In our opinion the decision 
of the Full Bench remains unaffected and a decree-holder in 
circumstances like we have here may proceed to execute the 
decree against the sons’ interests in the family property. 


The appeals will be allowed with costs in this Court and in 
the second appeals but the advocate’s fee will be allowed only 
in Appeal No. 97 of 1938 of this Court and in the correspond- 
ing second appeal. The result is that the decrees of the 
Subordinate Judge will be restored. 

KS. Appeal allowed. 


maran arene digape m, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice KUNHI RAMAN. 


Athiyappa Goundan .. Petitioner* (Petitioner) 
y. 
Ramanathan Chettiar .. Respondent (Respondent). 


_ Madras Agriculiurists’ Debt Relief Act UV of 1938), Ss. 8 and 10, sub- 
S. 2(2)—Mortgage for price of land purchased—If excepted from scaling 
down by reason of S.10, sub-S. 2 (2)-—-Subsequent morigage of other pro- 
perty for original mortgage debi—E fect. 

A mortgage was executed for Rs. 7,000 on 4th November, 1914, the whole 
of the mortgage debt being the price payable by the mortgagors for lands 
purchased by them from the mortgagees and subsequent to the mortgage 
there was a partition among the mortgagors and after the partition the mort- 
gage debt was split up and a subsequent mortgage for Rs. 2,500 of other 
ancestral properties was executed by the new mortgagor for the portion of 
the debt that fell to him and a decree was passed on that mortgage. When it 
was sought to be scaled down under S. 19 of Act IV of 1938, 

Held, that S. 10, sub-S. 2 (2) of Act IV of 1938 is a sufficient answer to 
the petition for scaling down. In view of the scheme of the Act and in view 
of the wording of the clause the giving of other property as security did not 
affect the applicability of the clause in S. 10 as to the lien for unpaid 
purchase-money. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
ef Salem dated 24th August, 1938 and made in E. A. No. 261 
oi 1938 in O. S. No. 52 of 1932. 





-= 1. (1938) 1 M.L.J. 41: LLR. 13 Luck. 61 (P.C). 
2. (1903) 14 M L.J. 84: LL.R. 27 Mad, 243 (F.B.). 


"C, R. P. No. 1657 of 1938, S < 17th November; 1939,- 
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K. P. Ramakrishna Aiyar for Petitioner. 
K. S. Ramabhadra Atyar for Respondent. 


The Court delivered the following 
~ JUDGMENT, —Tbhis is an application to revise the order 
made by the learned Subordinate Judge of Salem in E.-A. 
No. 261 of 1938 in O. S. No. 52 of 1932. 

The application before the lower Court was presented under 
S. 19 of the Madras Agriculturists’ Relief Act IV of 1938 
to scale down the amount of a mortgage decree. It is admitted 
that the original mortgage was executed for Rs. 7,000 on the 
4th November, 1914, the whole of the mortgage-debt being the 
price payable by the mortgagors for lands purchased by them 
from the mortgagees. Subsequent to this mortgage and before the 
debt was discharged, there was a partition among the mortgagors 
and after that partition, by consent of parties, the mortgage- 
debt was split up with the result that under a fresh mortgage 
deed, Ex. C, security was given only for Rs. 2,500 which was 
the portion of the debt that ‘fell to the mortgagors under that 
document. This was executed on the 22nd January, 1925. 
Under this mortgage deed, the properties that were given as 
security were not the lands that were originally purchased in 
1914 but, some af the ancestral properties of the mortgagors 
under this deed. The decree -debt that was sought to be scaled 
down under S. 19 of the Act was under the decree passed to 
enforce this mortgage. 

` The application for scaling down was resisted in the Court 
below under S. 10, sub-S. 2, cl. 2 of the Act by the decree- 
holders. According to this clause, nothing contained in Ss. 8 
and 9 of the Act shall affect any liability for which a charge is 
provided under S. 55, cl. 4, sub-cl. (b) of the Transfer of 
Property Act. The objection raised on behalf of the-decree- 
holders was upheld by the learned Subordinate Judge who found 
that the exemption provided for in this clause clearly indicated 
that the Act was not. intended to benefit debtors whose debts 
sou be under-the category of debts referred to in it. | 

, Mr. Ramakrishna Aiyar, the learned Advocate for the 
pe eae argues that since under the fresh mortgage deed, 
Ex. C, the lands originally purchased by the mortgagors, in res- 
pect of which alone the charge; provided for in S. 55 of the 
Transfer of Property Act can operate were not given as security 
and-since fresh properties were given as security, the lower Court 
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erred in holding that the clause of S. 10 relied on by the 
respondents was applicable to the case. In view of the scheme 
of the Act and in view of the wording of the clause, I am not 
able to accept this contention as well-founded. The clause 
describes a particular category of debts in respect of which the 
debtor should not be given relief under the Act and it cannot 
be denied that the debt in the present case is included in that 
category. It is only equitable that a person who purchases 
property should pay the price that he agreed to pay. In these 
circumstances, I hold that the view taken by the Court below 
that the clause is a sufficient answer to the petition for. scaling 
down the debt is correct. The Civil Revision Petition must 
therefore be dismissed with costs. 
KeS: Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 


Madura, etc., Devasthanam through 
its Executive Officer R. S. Naidu 


at Madura .. Petitioner* (Respondent- 
-Plaintiff ) 
v. 
Masanam Pillai .. Respondent (Petttioner- 


1st defendant). 


Madras Agriculiurisis Debt Relief Act (IV of 1938), S.15 and r.6 (1)— 
Amount claimed by major inamdar against minor inamdar for water charges, 
land cess, eic., alleged to have been paid to Government by former—If ‘rent’. 


The relationship between major and minor inamdars is not thatof land- 
lord and tenant and S. 15and r. 6 (1) of Act IV of 1938 would have no appli- 
cation to an amount decreed in favour of a major inamdar for water 


charges, land cess, etc, alleged to have been paid by the former to the 
Government. - 


Petition under S. 115 of Act V of 1908, and S. 224 of the 
Government of India Act of 1935 praying the High Court to 
revise the order of the Court of the District Munsif of Madura 
Taluk dated 14th November, 1938 and made in E. A. 
No. 489 of 1938 in E. P. No, 408 of 1937 in O, S, No. 157 of 
1936, 

K. Rajah Atyar and T. A. Ramaswami Reddiar for Peti- 
tioner. 


K. Rajasekharan for Respondent. 





*C. R. P. No. 481 of 1939, 19th January, 1940. 
47 
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The Court delivered the following s 2 

JupcmEent.—The whole village of Bodinaikenpatti was 
granted to Devasthanams at Madura as a sarva inam by the 
Carnatic Rulers,. This was a major inam; but at the time 
when this inam was brought into existence certain minor 
inams had already been granted in this village. One of these 
minor inams was purchased by the defendants’ prede- 
cessors in title. A suit was instituted on behalf of the 
devasthanams against thè defendants for the recovery of 
certain water charges, land cess, etc, the former of which 
were claimed on the ground that the water had been taken 
by the defendants for the second crop which they were not 
entitled to use without paying for it and the latter for 
what the plaintiff was alleged to have paid to the Government 
on behalf of the defendants. Jt is unnecessary to decide in this 


‘case whether the claim was made in respect of a:tort committed 


by the defendants or as held by my learned brother Mr. Justice 
Somayya in Sree Mullapudi Venkatarayudu v. The President, 
District Board, East Godawari', in regard to the breach of an 
implied engagement. It is however necessary to remember that 
the suit was not instituted by a landlord against his tenant which 
would have been cognisable by a revenue Court—but by a major 
inamdar in a Civil Court against a minor inamdar. The plain- 
tiff’s suit was decreed, although the decree was not satisfied 
before the Madras Agriculturists’ Debt Relief Act (LV of 1938) 
came into operation. The judgment-debtors consequently made 
an application for stay of execution under S. 20 and under 
r.6(1) framed under the Act. The District Munsif of Madura 
granted the application and stayed execution. This has led the 
decree-holder to come up to this Court in revision. 


The only question to decide in this revision is whether the 
amount decreed in favour of the devasthanams falls within the 
definition of rent. If- it did, it would fall within the ambit of 
r. 6 (1) framed under the Act. This rule refers to S. 15 and 
the section lays down the conditions under which rent due to 
landholders is to be deemed to be discharged. Relying on the 
Full Bench decision of this Court in Kota Venkataraju Garu v. 
Maharaja of Ptthapurams. The District Munsif.was of 
opinion that the amount decreed came within the purview of 





1. (1939) 2 M.L.J. 93. 
2. (1938) 1 M.L.J. 256: I.L.R. (1938) Mad. 381 (F.B.). 
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the definition of rent. But he apparently overlooked the most 
important fact that the Full Bench decision was given in a case 
where an action was brought by a landholder to recover 
rent from his ryot while the relationship between the major 
and minor inamdars could not be held to be that of a landlord 
and tenant, even if it was assumed that the grants were made 
to both the inamdars by the same personage or authority. Since 
the relationship of landlord and tenant did not subsist between 
the parties, the suit was instituted in a Civil Court and not 
before the Deputy’ Collector as in the case decided by the Full 
Bench. If the jural relationship between the parties is not that 
of the landlord and tenant S. 15 of the Madras Agriculturists’ 
Debt Relief Act or r. 6 (1) would have no application. 
Rent has been defined by the Madras Estates Land Act to 
include 
“whatever is lawfully payable in money or in kind or in both to a land- 
holder for the use or occupation of land in his estate for the purpose of 
agriculture and includes whatever is payable on account of the use and en- 


joyment of waters supplied or taken for cultivation of land, where the charge 
for such water has not been consolidated with the rent payable for the land.” 


The above definition implies that the payment to the land- 
holder must be by a person who is bound to pay rent for the 
land. The minor inamdar cannot be said to be under a liability 
to pay any rent to a major inamdar. 

For the above reasons, r. 6 (1) could not be said to apply 
to the minor inamdars who made the application for stay and 
the application should not have been accepted by the Court 
below. The revision is, therefore, accepted and the order passed 
by the District Munsif set aside. The petitioner will have his 
costs in this Court. 


K. S. Petthon allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 
PRESENT :—LORD MACMILLAN, SIR GEORGE RANKIN AND 
Mr. M. R. JAYAKAR. 
Satish Chandra Giri and others .. Appellants* 


Y. 
Dharanidhar Singha Roy and others .. Respondents. 


Code of Civil Procedure (V of 1908), Ss. 9 (explanation) and 92— Public 
religious institution—Mismanagement by mahant in administration of 





* P, C. Appeal No. 78 of 1937. 3rd November, 1939, 
Bengal Appeals Nos. 29 of 1934 and 2 of 1935. ' 
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broperty—Interference by Civil Couri—Exercise by mahant of spiritual 
duties—Jurtsdiction to interfere with--Suit relating to—If of civil nature 
within the purview of explanation to 5.9, Civil Procedure Code. 


The two capacities filled by the mahant of a public religious charitable 
institution—namely those of its spiritual head and administrator of its 
property are in general closely intermingled, and where this is so, if it be 
found by the Court that the functionary, in the exercise of his duties, has put 
himself in a position in which the Court thinks that the obligations of his 
office in connection with the endowment can no longer be faithfully discharged 
without danger to the endowment, that is a sufficient ground for his removal 
from both his offices if necessary. S. 92 of the Code of Civil Procedure must 
therefore be construed as conferring in suitable cases jurisdiction on Civil 
Courts to deal with the religious side of the office of mahant. And in cases 
where the spiritual and administrative side of the mahantship are in fact 
closely intermingled, even if the two capacities can be separated, the spiritual 
side being regarded purely as a dignity, the office is yet of such a nature that 
a suit relating to it must fall within the purview of the explanation to S. 9 of 
the Code, as being a suit of a civil nature lying within the competence of a 
Civil Court, notwithstanding that the functions of the office are associated 
with religious rites and ceremonies. It may, however, be that mere mis- 
management and incapacity is, in the case of certain high dignatories, not 
ordinarily sufficient for their removal from the performance of their religious 
duties as distinct from their duties as managers of the properties of their 
institutions. Such matters are for the consideration of the Civil Court, 
which must necessarily enjoy a wide discretion to decide what form of 
punitive. or ameliorative order will meet the requirements of the case. The 
ener of the Civil Court to decide questions of this kind is beyond 

ispute. 


Consolidated appeals from a judgment and decree of the 
High Court, Fort William in Bengal, dated 6th July and 
24th August, 1934) (Mukherji and Ghose, JJ.) confirming a 


judgment and decree of the District Judge’s Court at Hoogly 
dated 6th November, 1929. 


The defendant, Satish Chandra Giri, was the mahant of the 
Shrine of Sri Taraknath near Calcutta. In September, 1922, the 
plaintiffs instituted the present suit claiming among other things a 
declaration that certain properties belonged to the deity and were 
not the only properties of the defendant; and a declaration that the 
defendant was not a fit person to continue as mahant, and an order 
appointing a fit person in his place. The action was brought under 
S. 92 of the Code of Civil Procedure and the defendant in his 
defence contended mter alia that the shrine was not a public, 
religious or charitable endowment within the meaning of that 
section and that certain properties were his sif (private) properties 
acquired from his predecessor. The District Judge found in 
favour of the plaintiffs on all points. The defendant appealed 
against that decision, and the plaintiffs cross-appealed, contending 
that the Judge ought to have ordered accounts to be taken on the 
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footing of the defendant’s wilful default. The High Court dismiss- 
ed both appeals, and both parties now appealed to His Majesty. 

The arguments are only reported on the question of law 
relating to the jurisdiction of the Court under S. 92 of the Code 
of Civil Procedure. 

C. S. Rewcastle, K.C. and J. M. Parikh for Appellants.—It is 
submitted that, in making the order which it has made, the High 
Court has ignored the distinction which exists between a mahant’s 
trusteeship and management of the temporal affairs of a temple on 
the one hand and his position as its spiritual head on the other. 
The two capacities of spiritual head and trustee in which he acts 
are clearly distinguishable, and S. 92 only gives the Court jurisdic- 
tion to interfere with a Mahant in the exercise of the duties 
pertaining “to the latter capacity. Accordingly the Court will be 
exceeding its jurisdiction under the section if in dealing with the 
mahant in his temporal capacity as trustee, it makes an order which 
affects his spiritual position and concerning the spiritual affairs of 
the deity. The Court undoubtedly has the power to deprive a 
mahant of his trusteeship and of the temporal duties which go with 
it, but it must attain that result without interfering with his spiritual 
position. The appellant is charged with such different things as 
breach of trust and immorality, and S. 92 gives jurisdiction to 
interfere with the mahant only in respect of the former of these 
charges. The Court is not competent to inquire into the second 
matter, which was quite outside S. 92. The appellant is admittedly 
removable as a trustee if he be found to have done wrong; also 
there are persons who might have a right to claim his removal 
from the spiritual headship of the temple; but those persons are 
not before the Court in the present proceedings. If that argument 
is right, evidence of immoral conduct on the part of the appellant 
should not have been led in this action. Moreover a power of 
removal of a mahant does not imply power to appoint his successor. 
S. 92 is limited to questions of trusteeship and grants the Court no 
right directly or indirectly to interfere with the mahant in the 
exercise of his spiritual duties. (Counsel referred to Acharya 
Shraj Sripati Prasadji v. Laxmidasi, Ramanathan Chetti v. 
Murugappa Chetti? and Ram Parkash Das v. Anand Dasa). 

(Sir George Rankin referred to Syed Shah Muhammad Kasim 
v. Syed Alt Saghir4). 

To remove the appellant from the spiritual side of his office in 
proceedings under S, 92 would, it is submitted, be without precedent. 
For the attainment of that object there is special procedure. 


1. (1928) 31 Bom.L R. 243 (P.C). 2. (1906) L.R. 33 LA. 139. 
3. (1916) 31 M.L.J. 1: L.R.43 LA. 73: LL.R. 43 Cal. 707 (P.C.) 
4, (1931) LL.R. 11 Pat. 288. 
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In Vidyapurna Tirtha Swami v. Vidyanidhs Tirtha Swamit, a 
clear distinction is made between ecclesiastical and secular duties. 
The view expressed at page 455 is admittedly now no longer good 
law, but the case is still of value as illustrating the distinction in 
question. 


(Lord Macmillan referred to S. 9 of the Code, and Counsel 
referred to Mahant Basant Das v. Hem Singh®). 


Parikh, following. In Mohani Puran Atal v. Darshan Dass, 
the mahant had already been removed by a domestic tribunal on the 
ground of immoral conduct. There was no question of his removal 
in that suit. If it is to be said that the Court has power under 
S. 92 to remove a mahant from his spiritual duties the result must 
follow that itis possible under that section to remove him on the 
ground of immorality alone; but that, it is submitted, runs counter 
to the clear wording of the section. 


A. M. Dunne, K. C. and H.R. Abdul Majid for Respondents.— 
S. 92 must, it is submitted, be regarded as dealing in a general way 
with trusts. Here we happen to be concerned with a religious 
trust. There is nothing im the section limiting the kind of breach 
of trust to which it is applicable, and the breach of trust here 


` alleged is breach of a religious trust. The section deals with the 


direction and administration of a temple as a whole, and there is 
nothing in it to limit the Courts powers to interference with 
secular matters. Mohani Puran Atal v. Darshan Das8, is in point 
here. 


Counsel was stopped. 


3rd November, 1939. Their Lordships’ judgment was 
delivered by 


Mr. JAYAKAR.—These two appeals are against a decree 
dated 6th July and 24th August, 1934, of the High Court 
of Judicature at Calcutta, modifying a preliminary decree 
dated 6th November, 1929, of the Court of the District Judge 
of Hoogly. The suit in which the decrees were passed was 
instituted under S. 92 of the Code of Civil Procedure 1908, by 
certain persons claiming to be interested in the administration 
of the shrine of Sri Taraknath near Calcutta, against one Satish 
Chandra Giri, the appellant in the main appeal (No. 29 of 1934) 
(hereinafter called the appellant), who was described as the 
shebait or mahant of the said shrine. 





1. (1904) 14 M.L.J. 105: LL.R. 27 Mad. 435 at 454. 
2. (1925) LL.R. 7 Lah, 275. 3. (1912) LL.R. 34 All. 468, 
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The shrine of Taraknath, though sometimes referred to 
in the present proceedings as a math, is in reality a temple 
containing an idol called Sri Taraknathji, Its origin is lost 
in antiquity. The High Court of Calcutta has in its judgment 
traced its history back to 1747 A. D., and there is no doubt 
that it is a very ancient public, religious and charitable endow- 
ment, of which the appellant had been for many years the 
mahant. It is unnecessary for the purposes of this appeal to 
enter into the details of its antiquity. It is sufficient to say 
that the succession to the mahantship descended from one 
Mohan Giri, the mahant in 1799, who acquired properties 
while he held that office. These properties along with the 
mahantship came to be vested, through? successive, holders, in 
one Madhab Giri in or about the year 1864. On 17th 
November, 1873, he executed a document in favour of his senior 
chela Shamchand Giri. By that document, Madhab Giri, who 
was at that time about to face a trial for sexual misbehaviour, 
appointed Shainchand Giri to manage, in the event of his in- 
carceration, the properties of the temple during his absence. 
The properties were stated to be of twofold character: debottar 
(properties belonging to the temple) and ntj (private properties 
of the mahant), of which a list was appended to -the document. 
The document also provided that, on the return of Madhab 
Giri, Shamchand Giri was to hand over to him possession of 
both classes of property and ‘render an account in‘respect of 
each, but if Madhab Giri died bafore his return, Shamchand 
Giri was to succeed him. 


Madhab Giri was convicted and sentenced on 25th Novem- 
ber, 1873. After his release in December, 1876, he obtained 
possession of all the properties from Shamchand Giri, but the 
latter instituted a summary suit for possession against Madhab 
Giri and obtained a decree on 28th August, 1877. 

On 29th December, 1877, Madhab Giri instituted a suit 
against Shamchand Giri, on the strength of the document 
mentioned above, for the recovery of the properties in 
Shamchand Giri’s possession. There were inter alia two 
schedules annexed to the plaint: schedule Ka, which was a list 
of debottar properties and schedule Kha, a list of the properties 
claimed as nij. Madhab Giri prayed, amongst other things, 
that, according to the document of 17th November, 1873, 
Shamchand Giri was bound to deliver possession and was not 


P.C. 


Satish 
Chandra 
Giri 
v. 
Dharani- 
dhar 
Singha Roy, 


Mr. Jayakar 


Singha Roy. 


‘erin ahaa 


Mr. Jayakar 


-376 “HE MADRAS LAW JOURNAL REPORTS. [1940 


entitled to deny Madhab Giri’s title or set up an adverse one 
and that it might be declared that the properties mentioned in 
schedule Kha were Madhab Giri’s personal or private properties. 
Shamchand Giri contested the suit, mainly on the ground that 
he had no knowledge of the said document, that Madhab Giri 
had forfeited his title to the office of mahant by reason of his 
sexual misbehaviour and that Shamchand Giri had been duly 
appointed mahant in his place. 


On 5th December, 1878, the District Judge delivered 
judgment, holding that Sbhamchand Giri was not a duly 
appointed mahant, that Madhab Giri had not forfeited the 
mahantship on account of his misbehaviour, that the document 
of 17th November, 1873, was genuine and Madhab Giri was 
entitled to keep possession of the properties therein mentioned. 
The District Judge further held that the properties in schedule 
Kha were not the nij properties of the mahant. In the result, 
he held that Madhab Giri was entitled to recover possession of 
the office of mahant, with the properties in both the schedules 
Ka and Kha, which belonged to the endowment ‘of the idol. 
Madhab Giri’s claim to the properties in schedule Kha as his 
private properties was dismissed. A decree dated 5th Novem- 
ber, 1878, giving effect to the judgment, was drawn up. There 
was an appeal by Shamchand Giri and cross-objections by 
Madhab Giri. It is to be noted that in his cross-objections 
Madhab Giri raised no objection to the decision of the District 
Judge that the properties in schedule Kha were not the private 
properties of the mahant. Madhab Giri thereafter applied for 


_ possession in accordance with the decree, making no distinction 


between the two kinds of properties and eventually he recovered 
possession of both. These facts may not operate as an estoppel 
against *the appellant, but their evidentiary value cannot be 
denied in connection with the appellant’s contention in the 
present suit that the said properties and their accretions are his 
private properties. 


Madhab Giri died on 11th March, 1893. He left a will 
dated 5th March, 193, whereby he appointed the appellant his 
successor as mahant and also executor of the will. He devised 
the nij properties to the appellant absolutely. The appellant 
accordingly ascended the gadi and applied for probate of the 
will, which was granted by the High Court of Calcutta on 1st 
July, 1895. 
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In September 1922, four persons, who are now respondents 
1-4 in the first appeal and ‘appellants 1-4 in the second appeal 
here, and three others, who have since died, instituted the 
present suit (No. 28 of 1922) in the Court of the District 
Judge of Hoogly, against the appellant. During the pendency 
of the suit, three other persons were added as plaintiffs and they 
are parties to these appeals. All these persons are hereinafter 
referred to as plaintiffs. 


The suit was instituted under S. 92 of the Code of Civil 
Procedure. There were 13 prayers, out of which the following 
are material at the stage of this appeal :— 


“1. Fora declaration that certain properties specified in the schedules 
annexed to the plaint were not the mij properties of the appellant, but be- 
longed to the deity. 


“2. For a declaration that the appellant was nota ft and proper person 
to continue :s mahant or trustee of the said trust estate and that he might 
be removed from such office by the order of the Court. 


“3, That in his place a fitand proper person be appointed as mahant 
and trustee of the temple and of its properties. 


“4. That all the properties adjudged to be trust properties be vested in 
the new mahant and that the appellant be directed to make over their posses- 
sion to him. 


"5. For an account. 
“6. For the settlement of a scheme for the proper management and 
control of the trust properties,” 

The appellant contested the suit and denied the material 
allegations contained in the plaint. He filed a lengthy written 
statement. Shortly stated, his defence was that the temple was 
not a public, religious or charitable endowment within the 
meaning of S. 92; that the mahant managed the debottar pro- 
perties as “malik” owner, that he took his predecessor’s nij 
properties under an absolute bequest contained in his will, that 
he could and did acquire new properties, which were his nij 
properties, that he was not of immoral character, as alleged in 
the plaint, nor was he guilty of a breach of trust, nor of mis- 
management or misappropriation of any part of the trust 
properties, that he was a fit and proper person to act as mahant, 


having acted as such for over 30 years and that he was not 


liable to render an account of the trust properties, 


On these pleadings, the District Judge framed appropriate 
issues and delivered judgment on 6th November, 1929, He 
found all the issues in favour of the plaintiffs and also that the 


charges of immorality and -misappropriation made against thé 
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appellant were proved. A decree was passed, of which the 
following are the material terms :— 

“1, The Tarkeshwar endowment was a public, charitable and religious 
trust. j 


“2. The properties mentioned in certain schedules to the plaint were 
debottar properties of the temple. 


“3. The appellant was not entitled to have any nij property of his own 
and the properties claimed by him as ntj, whether acquired in his own name 
or in the names of other persons, belonged to the temple. 


“4. The appellant was not a fit person to continue as mahant, that he 
was removed from that ofhce and was to forthwith make over possession of 
all properties to the temple, to be vested in the receiver, pending further 
orders. 


“5. The appellant was to render accounts of both sets of properties, 
from the day he ascended the gadi to the present time. 


“6. A scheme for the proper administration and control of the trust 
estate was to be framed.” 


Against the said judgment and decree the appellant filed an 
appeal (1 of 1930). Plaintiffs also filed a cross-objection on 
the ground that, upon the findings arrived at, the Court below 
ought to have directed accounts to be taken from the appellant 
on the footing of wilful default. The appeal and cross-objec- 
tion were eventually heard by a Bench of the High Court of 
Calcutta (Manmatha Nath Mukerji and Sarat Kumar 
Ghose, JJ.) who affirmed the findings of the District Judge and 
his decree, with the following variations :— 

“1. The order for accounts against the appellant was set aside. 


“2, Certain properties claimed in the plaint and held by the District 
Judge to be debottar properties wére excluded from the decree.” 


The appellant’s appeal and the plaintiffs’ cross-objection 
were dismissed. 


On the question of misappropriation and breach of trust 
by the appellant, the learned Judges held that the appellant had 


diverted trust funds for the purpose of self-aggrandisement and 


for the benefit of others who were not entitled thereto and that 
gross breaches of trust on a most gigantic scale had been proved 
against the appellant. On the issue relating to the appellant’s 
moral character and habits of life, the High Court went into the 
details of the charges made against him and held them substan- 
tially proved. About the appellant’s fitness to continue as 
mahant and his liability to be removed from his office the 
learned Judges observed that by reason of the continuous course 
of the misappropriation of trust properties in which the appellant 
had indulged on a most extensive scale, the breaches of trust 
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which he had systematically committed in respect of such 
properties, the unfounded claim thereto which he had persistently 
put forward and in pursuance of which he had treated such 
properties as his own properties, and the life he had led which 
was repugnant to the intention of the trust, the appellant had 
rendered himself unfit to continue in such office. They further 
observed that infinitely more than what would justify the 
removal of a trustee ofa public, religious and charitable endow- 
ment had been established, that, on the most charitable view of 
the appellant’s conduct and his dealings with the endowment, it 
was impossible to resist the conclusion that the interest of the 
endowment peremptorily demanded the removal of the appellant 
from his office as mahant. In setting aside the District Judge’s 
order for accounts against the appellant and in dismissing the 
plaintiffs’ cross-objection on the same question, the learned 
Judges left it open to the deity or anybody, who would represent 
him in future, to recover such other properties as there might 
be belonging to the endowment and to sue the appellant for 
accounts. 

The question of framing a suitable scheme was considered 
by the District Judge after the other issues had been decided. 
He delivered a separate judgment framing a scheme for the 
administration of the endowment. It was the subject of a 
separate appeal to the High Court and was disposed of by a 
separate judgment. 


The appellant applied to the High Court fora certificate of 
fitness. It was granted to him in the main appeal (No. 29 of 
1934) and refused in the appeal (No. 30 of 1935) relating 
to the framing of the scheme. A certificate (appeal No. 2 of 
1935) was likewise granted to the plaintiffs respondents in 
respect of the liability of the appellant to account on the basis 
of wilful default. ; 

Since the leave to appeal to His Majesty in Council was 
granted, the scheme has been given effect to and a new mahant 
and a committee of management have been appointed. They 
have taken over charge of the property from the Receiver. It 
is to be noted that the new mahant is not a party to the appeals 
before the Board and there is no question now before their 
Lordships relating to the scheme. 


From.the foregoing history of the proceedings it is clear 
that many of the questions arising in the appeal are concluded 
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by concurrent findings of fact and there is strong redson in the 
present case why their Lordships should be slow to depart from 
the rule of practice, which, though not a rule of law nor a rigid 
rule, plays an important part in the exercise of the prerogative 
—that concurrent findings of facts will not be disturbed. 


The question about the nif properties, which has heen’ 
decided against the appellant, falls under this category. These 
properties are admittedly accretions to the original nucleus‘of 
five putni taluks, having been acquired out of their income. 


In the light of past events, their Lordships find no difficulty 
in understanding the contention of the appellant and his 
predecessors as regards the nif properties. They were through- 
out claimed as the private and absolute properties of the mahant. 
Before the Board, however, the appellant’s counsel sought to 
make a distinction and endeavoured to place them in an inter-' 
mediate category of properties which, though personal and 
private, the mahant could not dispose of, as he was under ‘an 
obligation to use their income, in case of deficiency, for the 
purposes of the temple, but as regards the surplus, he could’ 
dispose of it in any way he liked and was not liable to render 
an account thereof. Their Lordships find in:the facts of this 
case no justification for such distinction, which may in certain 
cases be justified as the creature of the immemorial customs of 
the institution. In his defence, the appellant claimed the nsj 
properties as absolutely belonging to him under the provisions 
of his predecessor’s will, and the question must be decided on 
that footing, and cannot admit of the refinements urged by his: 
counsel. Their Lordships see no reason to differ from the 
concurrent findings of the lower Courts on this question. 


With reference to this question, there are undoubtedly a 
few subsidiary points on which the High Court disagreed with 
the District Judge, but, in their Lordships’ opinion, this’ 
difference of view in no way weakens the main finding of the 
High Court, which ts clear. ‘The learned Judges held that- 
upon the views, circumstances and probabilities they had dealt. 
with, they had come to the conclusion, about the correctness of 
which- they entertained nó doubt whatever, that the claim to the 
nij ` propérties’ which the appellant had asserted was entirely 
unfounded. They added that the material documents properly 
read were: unequivocal in their terms and left no vestige of 
doubt that Mohun Giri (the original acquirer} never treated: 
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the putni taluks as his personal proverty, nor intended: that 
Raghuchandra Giri (his successor) should ever regard them as 
such. The learned Judges went on to observe that, in arriving 
at this conclusion, they were not unmindful of the fact that 
they had not been able to ascertain the exact sources from which 
Mohun Giri had acquired the five parent taluks; but notwith- 
standing it, they were firm in their conclusion that there was no 
foundation for the supposition that he acquired or left any 
properties as his personal properties, as distinguished from the 
properties of the deity. 


It was argued that in arriving at this conclusion, the 
learned Judges contradicted their view, expressed in an earlier 
part.of the judgment, that the onus was on the plaintiffs to 
prove that the said properties belonged to the temple. Their 
Lordships, however, on a proper appreciation of the High 
Court’s judgment, can detect no such contradiction. The entire 
evidence was before the learned Judges, which they considered 
with great care and scrutiny and their Lordships cannot allow 
the question to be reopened. 

Likewise, on the question of the appellant’s moral character 
and his consequent unfitness to occupy the office of mahant, 
there is a concurrent finding of fact which cannot be disturbed. 
It was argued that the appellant’s moral character could not 
be considered in any suit under S. 92 of the Code of Civil 
Procedure. Their Lordships are unable to agree with this 
contention. The question of his character was not considered 
tn vacuo, but as directly relevant to some of the issues which 
arose under S. 92, for example, his fitness to remain in office 
and his liability to be removed therefrom. 


It may be noted that the decree of the lower Courts directing 
the appellant’s removal from office was not based entirely on 
his immorality, but partially upon the finding of a continuous 
course of misappropriation of trust properties on a most 
extensive scale, the breaches of trust which he had systematically 
committed in respect of such properties, the unfounded claim 
thereto which he persistently put forward and in pursuance of 
which he treated such properties as his personal properties. 

The main point argued before their Lordships is the 
following:-—_ l 
| The mahant, it is,said, acts in two distinct. capacities : he 
-is the spiritual head of the endowment, the shebait of the deity. 


Singha Roy. 
Mr.J ayakar. 


~ 


- 


382 THE MADRAS LAW JOURNAL REPORTS. [1940 


P.C, He is also the trustee and manager of the prọperties and 
Satish temporal affairs of the temple and the deity. It is, therefore, 
Sa contended that a Civil Court has jurisdiction under 5. 92 of the 


D Civil Procedure Code over his latter capacity only; it has no 
“dhar power to pass any orders affecting his spiritual position or his 


‘Singha Roy. ‘control over the spiritual affairs of the deity or endowment, and 

“Mr, Jayakar, that, under that section, the Court can deprive him only of the 
trusteeship and management of the temporal affairs‘of the 
‘endowment, but it cannot remove him from his spiritual duties. 
A contrary view, it is contended, will enable a Civil Court to 
assume ecclesiastical jurisdiction over the religious affairs of the 
“endowment. 


l Before their. Lordships examine the soundness of this 
contention, it is material to note that during the long and pro- 
tracted hearing of this case in the lower Courts, no distinction 
was made between the two sets of duties, and the question now 
urged before the Board was not raisėd in the appellant’s written 
statement, is not dealt with in the exhaustive judgments of the 
Courts below, nor mentioned in the elaborate grounds of appeal 
to His Majesty in Council. é 

On the guestion whether the two capacities are distinct as 
alleged by the appellant or interrelated, it is useful to turn to 


the pleadings to ascertain what the common view of the parties 
was. 


Para. 4 of the plaint is as follows :— 


“The management of that sheba (worship) and sadabrata -at-the said 
math or shrine, and also of the debottar properties thereto appertaining and 
belonging to the said thakur (deity), was and has always been, according to 
the ancient customs and usage of the math, entrusted toa mahant, who, as 
the trustee thereof, discharges all the duties of a shebait in connection 
therewith. Save as aforesaid, as such shebait and trustee, the mahant of 
Tarakeswar has no personal or any other right to the said math and the 

properties thereto appertaining and belonging to the said thakur (deity).” 


This allegation was met by para. 20 of the appellant’s written 
statement, which is as follows:— 


“ According to the long-established custom and usage of the math, the 
mahant for the time being makes all arrangements for the sheba (worship) 
of the said thakur, etc, and manages the debottar properties as malik shebait 
of the said thakur and that whoever becomes the mahant of the math pos- 
sesses the right to perform those acts by: virtue of his office.” 


It is clear, therefore, that in the opinion of both the parties, 
the secular and the religious duties of the mahant, in the temple 
in question, are interdependent and inseparably blended; and 


Q 
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such must be the case in any well-organised institution, if the 
obligations of the mahantship have to be effectively discharged. 

The interconnection of the two aspects of the office was 
explained by Lord Shaw, who in delivering the judgment of the 
Board in Ram Parkash Das v. Anand Das! observed :— 


“The mahant is the head of the institution. He sits upon the gaddi; he 
inittates candidates into the mysteries of the cult; he superintends the 
worship of the idol and the accustomed spiritual rites; he manages the 
property of the institution; he administers its affairs; and the whole assets 
are vested in him as the owner thereof in trust for the institution itself 

. + + the succession to him in such property follows with the succession to 


the office.” 

The two capacities are thus closely intermingled and a 
proper and efficient discharge of the one depends on the control 
of the other. The mahant must have authority over the funds 
and income of the institution to be able to discharge his religious 
duties efficiently, in conformity with the customary and tradi- 
tional obligations of the office and to the satisfaction of those 
who claim the benefit of the worship. He necessarily enjoys 
large patronage in the discharge of his religious functions. He 
cannot, in consequence, depend, for the due performance of such 
duties, on the mercy or caprice of another functionary, with 
separate or co-ordinate authority over the funds of the institution. 
Any division of the two capacities would lower his prestige, as 
also impair the efficiency of his religious functions. On the other 
hand, the funds of the institution have to be administered with 
a proper regard to the religious traditions of the institution and 
the sentiments of its worshippers, of which the mahant, for the 
time being, is the custodian and interpreter. Lle furnishes a 
salutory check upon the tendency, which experience proves is 
not at all infrequent, to administer the funds of the endowment 
with sole regard to secular and utilitarian considerations. In 
other words, in all such religious endowments, where tradition 
and custom play a vital part in intermingling the two functions, 
their division is unthinkable. 


As pointed out inthecase of Striman Sadagopa v. Kristna®, 
such offices may have, in reality, a secular character, although 
religious duties are attached to them, because the occupants are 
called upon to exercise business functions, either as trustees or 
managers of the properties and funds of the temple, or as 


~ 


1, (1916) 31 M.L.J. 1: L.R 43 LA. 73 at 76; LL.R. Gham as! 
2. (1863) 1 Mad.H.C.R. 301 at 308. 
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overseers in the regulations of its affairs generally and have 
necessarily civil rights and consequent liabilities, which may 
properly be made the subject of civil litigation. 


There may, however, be cases.where the duties of an office 
are purely spiritual and moral, entirely unconnected with any 
particular temple or place. The office may be such that no 
pecuniary benefit is attached to it or its emoluments are purely 
voluntary contributions, or the duties attendant to it are the 
exercise of spiritual and moral supervision over the voluntary 
actions of the worshippers. In such cases, it may be futile for 
a Civil Court to interfere with the-exercise of the duties of the 
office. No rights of property are connected with it and there 
is no machinery by which the Court can control the voluntary 
action of the worshipper or the mahant. 


The office in this case is, however, of a different character. 
It is connected with an endowment which has valuable properties 
and is associated with the control of extensive funds. Even if 
the two capacities of the office can be separated, and the 
mahantship on its spiritual side regarded as purely an office or 
dignity, there is no doubt that the office is of such a nature 
that a suit relating to it must fall within the purview of the 
explanation to S..9 of the Civil Procedure Code, as being a suit 
of a civil nature lying within the competence of a Civil Court, 
notwithstanding that the functions of such office are associated 
with religious rites or ceremonies. 


There are to be found in the reported rulings, both of this 
Board and of the Indian High Courts, numerous cases where 
shebaits, mahants, and. in Muslim endowments, mutuvallis and 
sajjadanashins have been removed by Civil Courts from the 
performance of their temporal as well as religious duties, where 
the Courts have come to the conclusion, from the evidence 
adduced, that such removal was necessary in order to safeguard 
a faithful discharge of the obligations of the office. One such 
instance of removal is to be found in Syed Shah Muhammad 
Kazim v. Syed Abi Saghiri. Their Lordships agree with the 
observations of Khwaja Mohammad Noor, J., that :— 


“Cases may be conceived in which a sajjadanashin or a spiritual head of 
a Hindu institution, say for instance, a mohunt of a sangat, may so behave 
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himself that his very connection with the institution may be repulsive to the 
general public and may amount to desecration of the sacred places; I see no 
reason why the Courts cannot interfere in such cases,’’2 


Their Lordships are aware that no general rule can be laid 
down befitting the different kinds of religious heads of varying 
sanctity and eminence. It must depend upon the facts of each 
case. It may be that mere mismanagement or incapacity is, in 
the case of certain high dignitaries, not ordinarily sufficient for 
their removal from the performance of their religious duties, as 
distinct from their duties as managers of the properties of the 
institution. It may also be that a Court, in certain cases, 
exercises a wise discretion in not directing their total exclusion 
from their religious office, where, for example, the lapses are due 
to causes like ainisconception of their position or obligations: 
The Court may sometimes not order their total removal, but may 
associate with them a committee of management. But theseare 
all matters for the consideration of the Civil Court, which must 
necessarily enjoy a wide discretion to decide what form of 
punitive or ameliorative order will suit the requirements of the 
case. But the jurisdiction of the Civil Courts to decide such 
questions can no longer be ‘doubted. 


The true rule in such matters can be stated to be that if it 
be found by the Court that the functionary, in the exercise of 
his duties, has put himself in a position in which the Court 
thinks that the obligations of his office in connection with the 
endowment can no longer be faithfully discharged without 
danger to the endowment, that is a sufficient ground for his 
removal, if need be, from both his offices. 


Their Lordships’ attention was invited to certain rulings, 
both of this Board and the High Courts in which 
enumerate and distinguish between the two sets of functions— 
secular and religious—performed by such religious heads 
These rulings, in their Lordships’ opinion, merely enumerat 
and classify such functions. None of them has proceeded so 
far as to lay down that in cases like the one before their Lord-~ 
ships, where both the functions are intermingled and inter- 
dependent and have always been held and performed throughout 
the long history of the endowment by the same individual, the 
Court in a fit case will not have the power to remove the 
individual from the performance of both the functions. 


‘lL, (1931) LL.R. 11 Pat. 288 at 346. 
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The appellant’s counsel conceded, at an early stage of his 
argument, that the temple in this suit was a trust for public 
purposes of a charitable or religious nature within the purview 
of S. 92 of the Code of Civil Procedure. If so, it cannot be 
doubted that the entire office of mahant, which according to the 
admission of the parties and the evidence in the case 1s and has 
always been indivisible and held by the same individual, falls 
within the operation of that section. _No words are to be found 
either in S. 92 or elsewhere excluding the religious part of the 
mahant’s duties from the operation of that section. The only 
limit to the Court’s jurisdiction to entertain suits under that 
section is to be found in the provisions of S: 9 of the Civil 
Procedure Code, but, for reasons already explained, the spiritual 
portion of the office in this case—assuming that it could be 
separated from the secular—is so intimately connected with the 
exercise of rights to property that a suit relating to it cannot be 
said to be outside the purview of S. 9, 


Perhaps the most vital consideration which their. Lordships 
are unable to ignore is the fact that S. 92 has been construed, 
by a long course of Indian decisions, as conferring, in fit cases, 
jurisdiction on Civil Courts to deal with the religious side of 
such offices. This interpretation has a sound basis; no reason 
has been shown against it and their Lordships are unwilling to 
take a narrower view of the section, which may make it inade- 
quate to meet Indian conditions. l 


A grievance was made by the appellant’s counsel that the 
Courts in India were in error in not giving directions in the 
decree that the appointment of a successor to the app-llant in 
the office of mahant was to be in conformity with the customs 
and usages of the endowment. The record of the appeal which 
is before the Board supplies no-reason-for imagining that the 
new mahant was appointed in violation of such usages. He is 
not a party to the appeal nor is the scheme, which embodies the 
rules regulating such appointment, before the Board, It is not, 
therefore, possible to deal with this question. 


It now remains to deal with the plaintiffs respondents’ 
cross-appeal. It relates to the accountability of the appellant 
for his dealings with the trust properties. It is contended that, 
on the concurrent findings of the Courts in India that the appel- 
lant has been systematically misappropriating the property of 
the endowment, an order for accounts on the basis of wilful 
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default ought to have been passed by the High Court. Their 
Lordships are clearly of the view that the evidence leaves no 
doubt that the appellant has rendered himself accountable for 
the various acts of malversation and breaches of trust 
committed in the course of his management. But, as the learned 
Judges of the High Court have pointed out, there are ditficulties 
in passing at this stage a decree for accounts against the appel- 
lant. A scheme for the management of the endowment has 
been framed which is not before their Lordships. A new 
mahant has been appointed and‘ has taken over charge of the 
endowment. He is not represented here. Intricate questions 
of law requiring careful consideration will arise in the course 
of the determination of this issue and, in their Lordships’ 
opinion, having regard to all these considerations, it is desirable 
to leave this question to be determined by the new mahant, who 
will have liberty to apply to the District Judge for the trial of 
this issue. In doing so, he may consult, if he so desires, those 
who are associated with him in the management of the institu- 
tion, but it will be his exclusive responsibility to proceed with 
the matter or not. Instead of being driven to a separate suit, 
the new mahant will be permitted to have this question deter- 
mined by an application in this suit, after he has had sufficient 
time to consider the question in the light of the Board’s decision 
of this appeal. The respondents’ counsel has agreed to this 
course. 


Their Lordships will, therefore, humbly advise His Majesty 
that the decree of the High Court be affirmed and the appeal 
dismissed. The appellant will pay the “sts of the respondents 
who appeared of this appeal. Th~ respondents’ cross-appeal 
-will be dismissed, and they will bear a twenty-fifth share of the 
costs of the main appeal payable by the appellant. 


Solicitors for Appellants: T. L. Wilson & Co. 
Solicitors for Respondents: W. W. Box & Co. 


R.CC. 
K. 5. Appeal dismissed. 


Singha Roy. 
Mr. Jayakar. 
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IN THE HIGH COURT OF JUDICATURE AT aes 


PRESENT :— MR, JUSTICE GENTLE. 


M. Raghavachariar .. Appellani* (Platnitff) 
: Uv. 
Ponnuswaimi Mudali - - 1. Respondent (5th Defen- 
dant). 


-  Costs-—Suit upon mortgage—Mortyaged property sold previously toa 
third person before suit—-Agreement by purchaser to pay off mortgagee with 
the amount due to the mortgagor-vendor—Failure to fulfil condstion—Pur- 
chaser, a party to the suii—Discretion,of Judge in affixing liability of costs 
in the suit. 


Wide powers of discretion are given to a Judge when considering the 
question of costs. His discretion must be exercised judicially and must be 


‘in accordance with general principles of law. 


Where a purchaser of a property in possession was a necessary party toa 
suit upon a mortgage of the property by the mortgagee, and upon the facts 
disclosed and on information before Courts below, the suit was found to have 


‘been occasioned by the purchaser in having not carried out the contract as 


between bimself and the vendor, namely, the condition to pay off the mort- 
gagee with the amount of the sale price and thereby himself occasioned the. 
filing of suit by the mortgagee against the mortgagor, 


Held, that the order of the trial Court in directing the purchaser who 
was a party to the suit to pay the costs personally was right, or at any raté 
was one, which in the exercise of his discretion, he was entitled to make. 


Appeal against the decree of the District Court of 
Chingleput in A. S. No. 306 of 1934 preferred against the 
decree of the Court of the District Munsiff of Chingleput in 
O. S. No. 362 of 1933. 


M.S. Venkatarama Aryar for Appellant. 
K. Venkataraman: for Respondent. 
The Court delivered the following 


JUDGMENT.—.This is an appeal by the plaintiff in the suit 
against the order of the lower appellate Court which reversed 
the order of the trial Court directing the fifth defendant per- 
sonally to pay the costs of the suit. The facts are as follows, 
The first defendant as mortgagor executed on the 29th October, 
1921, a mortgage in favour of the plaintiff. On the 15th 
November, 1923, the fifth defendant bought one item of the 
mortgaged property which had been put up for sale, the 
purchase price being Rs. 1,434 and the vendor being the mort- 
gagor. The fifth defendant as purchaser gave an undertaking to- 


* 5, A. No. 752 of 1935. 21st February, 1939. 
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the vendor to pay to the plaintiff the sum of Rs. 1,240 out of 
the purchase price to be devoted towards the mortgage debt. 
There was no contract or privity of contract between the mort- 
gagee and the fifth defendant as purchaser. The fifth defendant 
gave to the mortgagee (plaintiff) a promissory note for Rs. 340 
in 1924 and subsequently made a small payment of Rs. 105. In 
order to enforce the promissory note the plaintiff was compelled 
to sue and obtain a decree against the fifth defendant upon that 
instrument. No other payments were made although the 
purchase was made by the fifth defendant in 1923. In his 
évidence he stated that he refrained from making any further 
payments to the mortgagee since he had been informed by some 
rumour in the village where he lives that the first defendant was 
becoming insolvent and that he might find himself in difficulties 
if he made payments to one person when another person was 
legally entitled to the money, This rumour reached him only 
about 1930, that is to say, about 7 years after he had bought 
the property and long after time when he should have paid for 
this purchase. It may also be mentioned that he never made 
any payment to the mortgagor and remained in occupation and 
enjoyment of the property. The suit in the Court below was 
filed in October, 1933, the claim being upon the mortgage debt 
for a decree to be satisfied within a specified time, failing which 
the property to be put up for sale and the sale proceeds devoted 
towards the mortgage debt and for a decree for any balance left 
over against the mortgagor and the members of his family who 
would be responsible. The plaintiff as mortgagee was entitled 
to ask in the suit fora personal decree against the mortgagor 
and those responsible and that failing discharge the property 
should be put up for sale. The fifth defendant was in occupa- 
tion ‘and it follows that he was a necessary party to the suit. 
In drafting the decree the learned District Munsiff directed, as 
was claimed in the plaint, that the fifth defendant personally 
should bear the costs of the suit since through his conduct the 
mortgagee was forced to take proceedings in the suit. The fifth 
defendant appealed against the decision of the trial Court and 
the learned District Judge on appeal reversed the trial Court’s 
finding and directed that the costs should not be borne by the 
fifth defendant. ; | 

The main contest appears to have been that since the 
plaintiff was not a party to the arrangement or understanding 
between the fifth defendant and the mortgagor that the sale price 
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Raghava- of the property should be paid to the mortgagee, the plaintiff, 

chariar no order for costs should be made against the fifth defendant. 

Ponnuswami It is quite clear that no claim could be made by the plaintiff 
Mudal. ; . 

against the fifth defendant in pursuance of an arrangement made 

between the latter and the mortgagor. The learned District 

Munsiff by whom the suit was tried appears to have examined 

the matter very fully when he was making up his mind whether 

the fifth defendant should bear the costs of the suit. Wide 

powers of discretion are given to a Judge when considering the 

question of costs. His discretion must be exercised judictally 

and must be in accordance with general principles of law. Un- 

doubtedly, and it is conceded, the fifth defendant was a necessary 

party to the suit and upon the facts disclosed and on infor- 

mation before all Courts the suit itself was occasioned only by 

the conduct of the fifth defendant, not that he failed to carry 

out any contract as between himself and the plaintiff but that 

having purchased this property he promised the vendor to ‘pay 

the price to the plaintiff. He did not carry out that promise 

nor did he pay his vendor the price which he had bargained to 

give for the property, possession of which he took. It was his ' 

failure to carry out his contract of purchase and pay the pur- 

chase price that occasioned these proceedings. The lower 

appellate Court has reversed the learned District Munsiff 

principally it would appear on the ground that since there was 

no privity of contract between the fifth defendant and the plain- 

tiff (mortgagee) no order for costs should be made against the 

former in respect of the suit transaction. Before a decision in 

regard to costs is reversed it must be shown that the order has 

been made contrary to a proper exercise of discretion and 

general principles of law. I cannot say that the learned District 


Munsiff has acted improperly or contrary to general principles 
and has exercised his discretion in a wrong way. In my view 
the order which he made was the correct one or at any rate one 
which in the exercise of his discretion he was entitled to make 
and it has not been shown that he exercised his discretion 
wrongly.” It follows that the reversal of his decision by the 
learned District Judge was wrong. The fifth defendant has 
himself alone to blame and that was the reason which operated 
in the mind of the learned District Munsiff when he exercised 
his discretion, ; 


~- æ 
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This appeal is accordingly allowed with costs both here and 
in the lower appellate Court and the order of the trial Court is 
restored. - 


Leave to appeal is refused. 
K. C. — Appeal allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PReSENT:—SIR ALFRED Henry LIONEL Leacu, Chief 
Justice, Mr. Justice KrRISHNASWAMI AIYANGAR AND MR. 
JUSTICE SOMAYYA. 

Raja Srimanthu Muthu Vijia Ragunatha 
Duraisingam alas Gowri Vallabha - 
Thevar Avergal, Zamindar of Siva- 
ganga, through the Estate Collector, 


Sivaganga .. Appellant* 
v. 
Periasami Pillai and others _ «+ Respondents 
(Defendants). 


Madras Estates Land Act (I of 1908), S. 187 (1) (e)—Agreemeni to 
commule reni in kind to money—Registraiion of agreement, whether neces 
sary —Agreement, whether violating provisions of the Aci—Commutation 
order whether necessary-—-Remedies and safeguards against unfair enhance- 
ment.. 

The Madras Estates Land Act does not prohibit the landholder and the 
tenant agreeing to change the basis of the rent, provided that it does not lead 
to an enhancement of the rent. S. 187 (1) (e) of the Act-means that where 
rent is payable in kind, a tenant shall not be bound by a contract which pre- 
vents his applying for an order under S 40. He can agree to pay bis rent in 
money and if he does so there is no need for an order of commutation. The 
position contemplated by S. 40 no longer exists. If the money rent agreed 
upon turns out to be unfair to the tenant he is not without his remedy because 
Ss. 55 and 57 provide ample safeguards. 


Agricultural leases which do not exceed the term of one year are exempt 
from stamp duty and registration. Buta consent statement in the form of 
au agreement to pay the landholder in money for the crops raised, however, 
is on a different footing, as it amounts to an agreement to pay rent in money 
instead of in grain and contemplates a permanent tenancy at a definite money 
rent. Such an agreement which varies the rent payable by the lessee requires 


- registration 


Subramanian Chettiar s. Arunachalam Chettiar, (1902) 12 M.L.J. 479: 
L.R, 29 I.A. 138: I.L.R. 25 Mad. 603 (P.C.) and Durga Prasad Singh v: 
Rajendra Narayan Bagchi, (1913) 26 M.L.J. 25: L.R. 4 I.A. 223: LL.R. 41 
Cal. 493 at 506 (P. C.). 
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- “SS, A. Nos. 146 to 175, 178 to 192, ` ` 20th November, 1939, _ 
~" 104 and 195 of 1934...) or 
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TAB, _ Appeals against the decrees of the District Court of 
eee Ramnad at Madura in A. S. Nos. 124, etc., of 1930 respectively 
‘Srvaganga - preferred against the decrees of the Court of the Additional 


Periasami Special Deputy Collector of Manamadura in S. S. Nos. 2667 of 
Pillai. 1929, etc., respectively. 


The Advocate-General (Sir A. PPE ESIGN pina and 
K. Subramanyam for Appellant. 


B. Sttarama Rao and V. Ramaswami Atyar for Responderits, 
The Court delivered the following — 


JUDGMENT.—These appeals raise a number of questions of 
importance to landholders and ryots in the Madras Presidency, 
The appellant is the Zamindar of Sivaganga, which is one of 
the important Zamindaries of Southern India. Before 1922 it 
was the custom of the tenants to pay their rent in kind, but in 
that year the Court of Wards, which was then in charge of the 
estate, formulated a scheme for the permanent commutation of 
rent in kind to rent in money. The scheme provided for the 
tenants signifying their acceptance in writing of the 
proposal and for the exchange of paitas and muchilikas 
drawn up on the new basis. At the time the scheme was viewed 
with favour by the tenants. Practically all of them’ signed 

f - consent statements and many of them accepted pattas which 
stipulated for the payment of the rent in money, but owing to 
the large number of tenants it was not possible to complete the 
arrangement by the issue of patias to all of them while grain 
prices remained stable, and some tenants refused to accept the 
patitas tendered when their turns came, because prices had 
fallen. In 1928 the appellant filed a number of suits for the 
recovery of money rents on the footing that there had been a 
valid commutation. Some of the suits were defended on the 
ground that the appellant was not entitled in law to payment of 
rent in money. In other cases the appellant had distrained and 
had taken proceedings for the sale of the holdings for the non- 
payment of rent in money. The question of the legality of the 
demand for rent in money having been raised, some of the tenants 
filed suits contesting the right of.the appellant to distrain or to 
sell. In September, 1930, there were pending in the Revenue Court 
2310 suits in which the appellant or tenants were the plaintiffs. 
These suits were tried by three Deputy Collectors, but for the pur- 
poses of this appeal it is only necessary to refer to the judgment 
of one of them, namely, thatof Mr. Amiritaswami Pillai, which - 
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was delivered on the 15th September, 1930. In 94 cases appeals 
were filed in the Court of the District Judge of Ramnad, who 
dealt with them in one judgment. Second appeals were filed 
in 50 cases and 47 of these appeals are now before us. The 
learned Counsel engaged in the appeals have agreed that this 
Court can also conveniently deal in one judgment with all the 
questions raised. 


Before referring to the judgments below it is necessary to 
examine the terms of ihe consent statements signed by the 
tenants, the terms of the pattas which were issued in pursuance 
of those statements, and certain of the provisions of the Madras 
Estates Land Act, 1908. There were two forms of consent 
statements. These have been marked as Ex. A and Ex. A-1 
respectively. Ex. A reads as follows: 

“When the Settlement Officer inspected the said lands for the levying of 
cash theerva for the undermentioned nanjas and punjas relating to division 
by waram which pertain to my patta aforesaid and which are in my enjoyment 
in the said village, I was also present. As regards those lands I have agreed 
to the tharamwar division having regard to the nature of the lande set out 
below. I consent to the levying of compound theerva cash theerva per acre 
per annum for both crops inclusive of the winter and summer crops accord- 
ing to the rate fixed against them. As regards the bundle of sheaves 
kaipichat (alms) and mason and carpenter bundles to be given usually to the 
village seryants, I shall give them personally. Besides these, I agree to pay 
the rate fixed per rupeein respect of the undermentioned cash theerva, 
magamai, swatantaram, and road cess in connection with the melwaram due 
to the Zamindar. If cash theerva is fixed in that manner, Iam willing to 
obtain patta.” 


The word “Magamar means contribution for charity and 
the word ‘Swatantaram’ the charge made on tenants in respect 
of services rendered by village officers. While this statement 
clearly contemplates the fixing of rent on a cash basis it cannot, 
by reason of the concluding sentence, be read as being anything 
more than an undertaking by the tenant to accept a patia if a 
patta be drawn up in accordance with the terms mentioned in 
the statement signed by him. In other words, it is merely an 
offer by the tenant and not a completed agreement. The 
agreement could only be completed by the tender to the tenant 
of a patta drawn up in accordance with his offer. 


The consent statement in the form of Ex. A-1 is very 
differently worded. It says:— 


“In view of the advantage resulting from the conversion of waram, 
varisai, etc, taxes fixed for my lands in my holding and specified in the 
schedule below, into cash tax, fhe Estate Officer has inspected the said 
‘lands to fix a reasonable and proper cash theérva having regard to the nature 

50 


F.B. 


Zamindar of 
i mae 


Periasami 
Pillai. 


F.B. 


Zamindar óf 
Sivaganga 
Y. 
Periasami 
Pillai. 


394 THE MADRAS LAW. JOURNAL REPORTS. [1940 


of the land and the facilities and otherwise thereof, and fixed the tharam and 
also the rate against each land; and I have agreed to the same being satished 
with the fairness thereof. Hence I agree to pay forever from fasli 133 
to the land-holder the theerva due according to the same in each fasli. 
Further I agree to pay to the landholder, magamat, swathantaram, etc., at 
pies per rupee and land cess and stone tax, etc., and sheaves, alms, covil 
virappu, mason and carpenter bundles,etc., usually due to the village servants. 
As regards theerva due for each land now, I have hereby agreed to pay, for 
ever, the same in each fasli whatever kind of crop is raised and whatever 
may be the number of crops raised in each fasli. Exchange of paitas and 


muchilikas as soon as they are prepared as shown in the reverse hereof, is 
hereby agreed to.” 


This goes far beyond an offer. It constitutes a definite 
agreement to pay rent for ever in accordance with the figures 
set out in the document. 


The Madras Estates.Land Act, 1908, was amended in 1934 
and again in 1936, but all these cases arose before the amend- 
ment in 1934, and, with the possible exception of S. 187, 
regard can only be had to the sections of the Act as they 
stood in 1908. Therefore unless otherwise mentioned in this 
judgment the statements of the various provisions of the Act do 
not embody the amendments. S. 50 (2) states that every ryot 
shall be entitled to call upon his landholder to grant him a 
patia for any current revenue year and every landholder shall 
be entitled to call upon his ryot to give him a muchilika for 
any current revenue year in exchange for a patta. S. 51 sets 
out what the patta and the muchilika shall contain. S. 52 says 
that patias and muchslikas may be exchanged for periods of one 
or more revenue years, but no landholder shall be bound to 
tender and no ryot to accept, a patia for a period of more than 
one revenue year. Patias and muchiltkas accepted, exchanged 
or decreed for any revenue year shall remain in force until the 
commencement of the revenue year for which fresh pattas 
and muchilikas are accepted, exchanged or decreed: provided 
that where a patta or muchilika has continued in force for 
more revenue years than one, no fresh patta or muchilika for 
the same holding shall take effect until the commencement of the 
revenue year next succeeding that in which it is tendered, 
accepted, exchanged or decreed. S. 53 states that no landholder 
shall have power to proceed against a ryot for the recovery of 
rent by distraint and sale of his movable property or by sale of 
his holding unless he shall have exchanged a patiaand muchilika 
with the ryot or tendered him such a patia as he was bound to 
accept or unless a valid patia or muchilika continues in force. 
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-S. 55 provides that when a landholder, for three months after 
demand, fails to grant a patia in such terms as the ryot is en- 
titled to receive, it shall be lawful for the ryot to sue for a 
patta before the Collector. S. 56 gives the landholder the same 
right to sue for the acceptance of a patta by a ryot when the 
‘ryot for one month after tender fails to accept the patia tendered 
to him and to give a muchihka in‘exchange. In suits arising 
under S. 55 or S. 56 the Collector is given by S. 57 the power 
to settle the terms of the patta and the muchthka. Therefore 
where a patia has expired the tenant, if he remains in occupa- 
tion, continues to hold under the terms embodied in the expired 
-patta unless a new patta is granted by the landholder or settled 
by the Collector under 5. 57. 


S. 40 of the Act provides that where a ryot pays rent in 
kind or on the estimated value of a portion of the crop, or at 
rates varying with the crop, or partly in one of these ways and 
partly in another, or partly in one or more of these ways and 
partly in cash, either the ryot or the landholder may sue before 
the Collector to have the rent commuted to a definite money 
rent. S. 187 (1) (e) states that nothing in any contract 
between a landholder and a ryot made before or after the passing 
of the Act shall take away the right of a landholder or an occu- 
pancy ryot to sue for a commutation of rent under S. 40. By 
the Madras Estates Land (Amendinent) Act, 1934, the word 
‘apply’ has been substituted for the word “sue” in S. 187 (1) 
(e). Inasmuch as this section applies to a contract before and 
after the passing of the Act it has been suggested that the 
amended section applies to the present appeals. But the question 
is not of importance because nothing really turns on whether 
the right is “to sue” or “to apply” for commutation of rent. 
The main question is whether an agreement between the appel- 
lant and a tenant for the commutation of a grain rent to a 
money rent is rendered unlawful by reason of S. 187 (1) (e). 
The appellant says that where a tenant has agreed to pay rent 
in money instead of in kind S. 40 has no application. For the 
tenants it is said that S. 187 (1) (e) renders the agreement 
void and the tenant is entitled to apply at any time under S. 40 
for commutation of rent payable in grain to a definite money 
rent. 


The Revenue Court’s findings may be summarised as 
follows: (1) A consent statement whether in the form of 
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Ex. A or of A-1 does not require to be stamped or registered, 
and this applies also where a patia and a muchilika have been 
exchanged; (2) the mere tender of a patia by the appellant toa 
tenant in pursuance of the terms of a consent statement does 
not amount to a completed agreement and the appellant is not 
entitled to sue for rent on the basis of a mere tender of patia; 
(3) where a patia has been accepted and a muchiltka exchanged 
the arrangement for the payment of a money rent is binding on 
the tenant who is not entitled to apply for commutation of rent 
under S. 40; and (4) a patta which has been accepted, 
exchanged or decreed continues in force by virtue of S. 52 (3) 
notwithstanding that the period for which it was issued has ex- 
pired. On these findings the Revenue Court held that the 
appellant was only entitled to file rent suits in cases where 
patias and muchilskas were exchanged and that the tenants were 
entitled to have the proceedings by way of distraint or for sale 
of holdings set aside in all cases where the landholder had 
relied merely on the signing of consent statements or on the 


-signing of stich statements followed only by the presentation of 


putitas, 

The findings of the District Judge were these :—(1) There 
is a right to contract apart from the Act, but this right does not 
affect the force of S. 187 (1) (e) and in spite of a completed 
agreement for the payment of rent in money the tenant has the 
right of applying to the Revenue Court for the fixing of a 
money rent under S. 40; (2) the appellant had taken advantage 


-of the trust of his tenants; he had created new tenancies under 


-new rates and upon new terms which were entirely unfavourable 
to the tenants and he had been guilty of ‘legal fraud’; (3) even 
where paitas and muchihkas has been exchanged the appellant 

-had not rezarded himself as being bound by their terms; and 
(4) in as much as the consent statements had not been stamped 
there could be no contract, even where a patta and a muchilika 
had been exchanged. l 


I will first deal with the questions of stamping and regis- 
tration. A consent statement in the form of Ex. A obviously 
‘does not call for stamping or registration, being merely an offer, 
“and the position is not altered by the presentation of a patia 
in accordance with the offer or the exchange of a patia for 
ra muchilika.. None of the pattas, tendered was for more 
‘than,-one year. Agricultural leases which do not exceed, the 
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term of one year are exempt from stamp duty and registration 
(Art. 35 of the Stamp Act and S. 17 of the Registration Act). 
A consent statement in the form of Ex. A-1 is, however, on a 
different footing, as it amounts to an agreement to pay rent 
in money instead of in grain and contemplates a permanent 
tenancy at a definite money rent. An agreement which varies 
the rent payable by the lessee requires registration. (See 
Subramanian Chettiar v. Arunachalam Chetharl and Durga 
Prasad Singh v. Rajendra Narain Bagchi2, affirmed on appeal 
to the Privy Council in Durga Prasad Singh v. Rajendra Narain 
Bagchi8,) Therefore in those cases in which the consent was 
inthe form of Ex. A-1 stamping and registration were neces- 
sary before the statement could be put in evidence and as the 
requirements of the Stamp and Registration Acts were not 
complied with, the statement could not be proved. In such a case 
the appellant could not rely on the mere presentation of a patia 
and the agreement could only be proved if a patta and a muchi- 
lika were actually exchanged. If they were exchanged they 
could be put in evidence without stamping or registration 
because they did not purport to create a tenancy for more than 
one year. It has been contended that as the pattas actually 
issued stated that the rents were not liable to any alteration 
except for reasons contemplated in S. 41 of the Madras Estates 
Land Act and as the pattas were intended to bind the tenants, 
their heirs and assigns registration was necessary. But this 
contention cannot be accepted. The governing factor is that 
each patta was for one year only. The fact that a patia 
contains statements which are intended to bind the tenant if he 
happens to remain in occupation for a longer period will not 
turn the patia into a lease for more than one year. 


There is no justification whatever for the findings of the 
District Judge that the new arrangement in all cases had 
resulted in enhancement of rent and that the landholder had 
acted unfairly. The District Judge based these sweeping state- 
ments upon an examination of one case. S. 24 of the Act 
provides that the rent shall not be enhanced except as provided 
by the Act, but on the printed record there is no indication that 
there has been general enhancement. The arrangement for the 





1, (1902) 12 M.L.J. 479: L.R. 29 I.A. 138: ILL.R. 25 Mad. 603 (P.C.). 
2. (1909) LL.R. 37 Cal. 293, 
3. (1913) 26 M.L.J. 25: L-R. 40 I.A. 223: LL.R. 41 Cal. 493 at 506 (P.C.). 
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payment of rent in money was made while the estate was under 
the control of the Court of Wards. As a preliminary to the 
introduction of the system a survey was carried out by the 
Madras Survey Department. The lands were classified and 
the money rents were based on the average income for a number 
of years. While there is no reason to suppose that the calcula- 
tions were not fairly mide the Act does not permit of a 
standard rent being charged where it would mean an increase 
in the rent. Therefore each case will have to be considered on 
its merits. Ifitis shown that in any particular case the rent 
fixed is higher than before, the tenant will not be bound to pay it, 
even where a patia has been accepted and a muchilika exchanged 
because the arrangement would be illegal under S. 24. 


The finding of the District Judge that the appellant has 
not regarded himself as being bound even where patias and 
muchiltkas have been exchanged also cannot be accepted. His 
finding here was based on his view of the evidence in two suits 
only. In each case the suit was for the waram because the 
patitas and muchilikas had been lost. There is no justification 
whatever for the District Judge’s opinion that the appellant has 
resiled from agreements made by him or on his behalf. 

Turning now to the question whether S. 187 (1) (e) 
renders an agreement to pay rent in money instead of in kind 
unlawful it is to be observed that this Court has recognised 
the right of the landholder and the tenant to agree to the 
permanent commutation of a grain rent into a money rent. In 
Varada Reddi v. Srinivasa Mudalar], it was held that a 
landholder was entitled to revert to the waram system unless 
the tenants established that it had been superseded permanently 
as the result of a contract, express or implied, for the payment 
of rent in money. Similar decisions were given in Ayyam- 
perumal Odaiyan v. S. R.M. A. R. Ramaswame, and in 
Muthiah Chettiar v. Periyan Kone.8 In none of these cases, 
however, was the question of the effect of S. 187 (1) (e) 
considered, As I have pointed out, S. 40 gives the right to the 
landholder or the ryot to apply to the Collector to have rent 
payable in kind commuted to a money rent. Mr. Sitarama Rao 
has conceded that where a permanent arrangement for the 
payment of rent in money was entered into before the Act a 


1, (1923) 45 M.L.J. 199. 2. (1915) 29 M.L.J. 362. 
3. (1919) 11 L.W. 311, 
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tenant would not have the right to apply under S. 40, but he 
says that S. 187 (1) (e) prevents him from entering into any 
such contract after the passing of the Act. If before the Act 
a tenant could agree to change the waram for a money rent I 
fail to see how S. 187 (1) (e) alters the position. S. 187 
expressly applies to contracts made before and after the passing 
of the Act. Therefore, if the section has the effect which the 
respondents say it has it would render void any contract of this 
nature made before the Act came into force, but it is admitted 
that it does not apply to contracts entered into before the Act 
was placed on the statute book. The Act does not prohibit the 
landholder and the tenant agreeing to change the basis of the 
rent provided that it does not lead to an enhancement of the 
rent, and I consider that S. 187 (1) (e) means that where rent 
is payable in kind a tenant shall not be bound by a contract 
which prevents his applying for an order under S. 40. He can 
agree to pay his rent in money and if he does so there is no 
need for an order of commutation. The position contemplated 
by S. 40 no longer exists. If the money rent agreed upon turns 
out to be unfair to the tenant he is not without his remedy. 
Ss. 55 and 57 provide ample safeguards. 


The suits out of which the appeals have arisen and are 
now before us will be remanded to the Revenue Court for 
reconsideration and decision in accordance with the following 
directions :— 


Rent suits filed by the appellant. 


The appellant will, subject to a qualification which follows, 
be entitled to decrees for rent in those cases in which the 
tenants have signed consent statements in the form of Ex. A 
and to whom patitas have been presented in accordance with 
such statements. The appellant will also be entitled to decrees 
in which pattas and muchilikas have been exchanged and have 
remained in force. He will not be entitled to decrees in those 
suits in which consent statements in the form of Ex. A-1 have 
been signed unless patias and muchilskas have been exchanged. 
But in no case will he be entitled to a decree where the money 
rent exceeds the value of the grain rent which applied before 
the new system was introduced. Where the appellant cannot 
claim rent in money he will be entitled to the grain rent 
provided he amends his plaint. l 
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Suits by tenants for setting aside distraints and proceedings 
l for sales. 


The tenants will be entitled to decrees in cases where there 
were no consent statements signed unless they accepted pattas. 
In cases where the consent statement was in the form of Ex. A 
and patitas were tendered the suits will not lie. Where pattas 
were accepted the tenants will still be entitled to succeed if the 
money rents exceeded the value of the grain rents ruling before 
the commutation. 


These directions will only apply to the suits in which 
decrees have been passed and are now under appeal. Where no 
appeal has been filed the decree of the Revenue Court or of the 
District Court as the case may be must stand. 


The appellant having succeeded in the main he is entitled to 
his costs, and we fix the advocates’ fee in each case at Rs. 10. 


The appellant is entitled to the refund of the court-fee 
paid on the memoranda of second appeals under S. 13 of the 
Court-Fees Act. 

Ket, 





Appeals remanded. 
[FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sir ALFRED Henry Lionet LEACH, Chief 


Justice, MR. JUSTICE KRISHNASWAMI AIYANGAR AND MR. JUSTICE 
SOMAYYA, 


Gundavarapu Seshamma _.. Appellants (Plamntiff-A ppel- 
; lant) 
V, l 
Kornepati Venkata Narasimha Rao 
and others .. Respondents (Defendanis- 
Respondents). 


Hindu Law—Adoption by widow—Consent of sapindas-—-Want of consent 
of daughter's son—If invalidates adoption. 


Practice—Division Bench not accepting as correct a decision on a question 
of law of another Division Bench of same High Court—Necessity to refer to 
Full Bench. — 


The only ground on which a daughter’s son can really claim to be 
consulted in an adoption by a widow, is his interest in the property. He is 
not a member of the family and is only regarded as a sapinda for purposes 
of succession. Where the widow has received the consent of her husband’s 
nearest agnates the fact that the major son of her daughter did not consent 
does not invalidate the adoption. 





*S, A. No. 174 of 1936. 16th November, 1939, 
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Texts and authorities fully examined, 

Viswasundara Rao v. Somasundara Rao, (1920) I.L.R. 43 Mad. 876 and 
Anne Brahmayya v. Chelasami Rattayya, (1924) 20 LW. 503, view of 
Jackson, J.. Murahari Brahma Sastri v. Sumitramma, (1933) 66 M.L.J. 577: 
ILL.R. 57 Mad. 411 and Mayne, 10th Edition, pages 223-5, followed. 

Anne Brahmayya v. Chelasami Ratiayya, (1924) 20 L.W. 503 (Ramesam, 
J’s. view) and Kesar Singh v. Secretary of State for India, (1926) 51 M. L. J. 
16: I.L.R. 49 Mad. 652, overruled. 

Per Somayya, J —L£ both agnates and cognates co-exist the agnates must 
certainly be consulted in preference to cognates. The observations of the 
Judicial Committee in Balasubramanya Pandya Thalatvar v. Subbayya 
Thevar, (1938) 1 M.L.J. 426: L.R. 65 I.A. 93: LL.R. (1938) Mad. 551 (P.C.), 
that they “would not be prepared to hold on the authorities that the only 
kinsmen whose assent need be sought are the agnates” cannot be taken to be 
a definite pronouncement on the question. 

The division bench is a final Court of appeal in an Indian Hick Court, 
unless the case is referred to a Full Bench and one Division Bench should 
regard itself bound by the decision of another Division Bench on a question 
of law. If a Division Bench does not accept as correct the decision on a 
question of law of another Division Bench, the only right and proper course 
to adopt is to refer the matter to a Full Bench. 


Appeal against the decree of the Court of the Subordinate 


Judge of Guntur in A. S, No. 25 of 1935, preferred against the 


decree of the Court of the District Munsif of Guntur in O. S. 
No. 568 of 1930. 


This appeal was referred to a Full Bench by Abdur 
Rahman, J. 


V. Govindarajachars and M. Hartsarvothama Rao for 

Appellant. 
_ P. Satyanarayana Rao, V. Subramantyani and V. Satya- 

narayana for Respondents. 

The Court delivered the following 

JupcmMents, The Chef Justice.—The question which the 
Court is called upon to decide in this appeal is whether an adoption 
by a Hindu widow is valid when the family is divided and she 


has obtained the consent of the nearest sagotra sapindas of her 


husband, but has not consulted a daughter’s son, he being of 
age. In other words does the Hindu law demand that the 
daughter’s son shall be consulted, if he is of age, before the 
widow can adopt, notwithstanding that the proposed adoption 
has received the approval of her husband’s nearest agnates? 

In this case one Kornepati Lakshminarayana died divided 
from his brothers. He was survived by his wife Subbamma 
and his two daughters, the appellant and one Rathamma, who 
is now dead. The appellant has four sons who have not been 


‘made parties to this litigation. Rathamma had two sons the 
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fifth and sixth respondents. In the year 1916, about 40 years 
after her husband’s death, Subbamma adopted a boy named 
Narasimha Rao, the son of the third respondent. Before the 
adoption took place Subbamma obtained the consent in writing 
of her husband's nearest agnates, the second, third and fourth 
respondents, who are the sons of her husband’s brothers. The 
adopted boy died and Subbamma then adopted with the like 
consent the first respondent, the son of the second respondent. 
It is common ground that the adoption ceremony was duly 
performed and that the appellant’s sons, all of whom were 
majors, were present. Subbamma died on the23rd April, 1930, 
and after her death the appellant instituted in the Court of the 
District Munsif of Guntur the suit out of which this appeal 
arises for a declaration that the adoption was invalid and for 
possession of her father’s estate. Various pleas were raised, 
but for the purposes of the appeal it may be taken that her only 
ground for challenging the adoption was, that one of her sister’s 
sons, the sixth respondent, who was a major at the time ot the 
adoption, ‘was not consulted and that he had not intimated his 
consent to the adoption taking place. Why the appellant did 
not join her sons as parties to the suit is explained by the fact 
that they were present at the adoption ceremony and she was 
unable to contend that they were not consenting parties. The 
position then is this. The nearest sagotra sapindas gave their 
express consent to the adoption, the appellant’s own sons impliedly 
gave their consent, but the major son of the appellant's sister 
was not consulted and did not signify his acquiescence. The 
Court has been given to understand that the other son 
of Rathamma was a minor at the time. The District Munsif 
held that the adoption was valid and on appeal the Subordinate 
Judge of Guntur concurred in his decision. The appellant 
then filed this second appeal which has been placed before a 
Full Bench for decision as there is a conflict of authority 
in this Court on the question whether it is necessary to consult 
a daughter’s son when the widow of a member of a divided 
Hindu family adopts a son to her husband without authority to 
adopt having been given by her husband. 


The position of a daughter’s son under Hindu law is a 
special one. While he is not a sagotra sapinda, but a bandhu, 
he is given the right of succession to his maternal grandfather’s 
estate after the death of his maternal grandmother and his 


IJ THE MADRAS LAW JOURNAL REPORTS. 403 


mother when the maternal grandfather has left no son, grandson 
or great grandson through the male line. According to the 
Mitakshara law of succession the agnatic kindred are asa general 
rule preferred to all cognates, irrespective of proximity of relation- 
ship. In the absence of a direct descendant in the male line down 
to three degrees, the widow, however, inherits the estate, and after 
her, the daughter and the daughter’s son. These three come in 
before all other agnates except the three descendants in the direct 
male line. The precedence of the widow is due to the theory 
that she is the surviving half of her deceased husband, and the 
daughter comes in next because she equally with the son proceeds 
from the limbs of the father. The special position ‘of the 
daughter’s son is based on ancient texts. 
Vishnu says: 


“In regard to the obsequies of ancestors, daughter’s sons are considered 
son’s sons,” 


and Manu: 


“Between a son’s son and the son ofa daughter there exists in this world 
no difference; for even the son of a daughter saves him (who has no sons) in 
the next world, like the son’s son”. 


It is clear that the priority given to the widow, the daughter 
and the daughter’s son over agnates not in the direct male line 
of descent can only be regarded as an exception to the general 


rule. 
There is no textual authority bearing directly on the ques- 


tion raised in this appeal, at least none has been quoted to us, 
and in the course of the argument the Court has been given to 
understand that none exists. The question admittedly falls to 
be decided on the principles to be gathered from the decisions of 
the Privy Council relating to the widow’s right to adopt under 
the Mitakshara law as applied in the Madras Presidency, but the 
question whether the daughter’s son has the right to be 
consulted before the widow adopts a son to her deceased husband 
without authority from the husband has not been raised directly 
before the Judicial Committee. Hour Division Benches of this 
Court have considered the judgments of the Privy Council in 
cases relating to the widow’s right to adopt and there has beena 
marked divergence of opinion as to their effect ina case like the 
present one. In order that there may be some finality so far as 
this Court is concerned on the question of the meaning to be 
attached to the decisions of the Judicial Committee it is neces- 
sary that they should again be examined and that this Full 
Bench should decide their bearing in this connection. 
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In Collector of Madura v. Moottoo Ramalinga Sethu- 
pathy}, which is known as the Ramnad case, the Privy Council 
definitely laid down that according to the Mitakshara law as 
administered in the Madras Presidency a Hindu widow, not 
having her husband’s authority to adopt, could lawfully adopt a 
son to him, if the adoption was authorised by the consent of his 
“kinsmen”. With regard to the question, who are the kinsmen 
whose assent will supply the want of positive authority from the 
deceased husband, their Lordships in that case observed :— 


“Where the husband’s family is in the normal condition of a Hindu 
family, +e, undivided, that questi: n is of comparatively easy solution. In such 
a case the widow, under the law of all the schools which admit this disputed 
power of adoption, takes no interest in her husband’s share of the joint 
estate, except aright to maintenance And though the father of the hus- 
band, if alive, might, as the head of the family and the natural guardian of 
the widow, be competent by his sole assent to authorise an adoption by her, 
yet, if there be no father, the consent of all the brothers, who, in default of 
adoption, would take the husband’s share, would probably be required, since 
it would be unjust to allow the widow to defeat their interest by introducing 
anew coparcener against their will. Where, however, as in the present case, 
the widow has taken by inheritance the separate estate of her husband, there 
is greater diffculty in laying down a rule. The power to adopt when not 
actually given by the husband can only be exercised whena foundation for 
it is laid in the otherwise neglected observance of religious duty, as under- 
stood by Hindus. Their Lordships do not think there is any ground for 
saying, that the consent of every kinsman, however remote, is essenual. The 
assent of kinsmen seems to be required by reason of the presumed incapacity 
of women for independence, rather than tlie necessity of procuring the con- 
sent of all those whose possible and reversionary interest in the estate would 
be defeated by the adoption. In such a case, therefore. their Lordships think, 
that the consent of the father-in-law, to whom the law points as the naturai 
guardian and ‘‘venerable protector” of the widow, would be sufficient. It is 
not easy te lay down an inflexible rule for the case in which no father-in-law 
is in existence. Every such case must depend upon the circumstances of the 
family. All that can be said is, that there should be such evidence of the 
assent of kinsmen as suffices to show, that the act is done by the widow in 
the proper and bona fide performance of a religious duty, and neither capri- 
clously nor from a corrupt motive.” 


So far as the divided familyis concerned it will be observed 
that the Board here held that:—(1) the assent of “kinsmen” is 
required by reason of the presumed incapacity of women for 
independence, rather than the necessity of procuring the consent 
of all those whose possible and reversionary interest in the estate 
would be defeated by the adoption; (2) the consent of the 
father-in-law, the “venerable protector” of the widow would be 
sufficient; (3) when the father-in-law is dead it is not easy to 








1. (1868) 12 M.I.A. 397. 
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lay down an inflexible rule; every such case must depend upon 
the circumstances of the family, and there should be such 
evidence of the assent of “kinsmen” as suffices to show that the 
act is done by the widow in the proper and bona fide 
performance of a religious duty, and neither capriciously nor 
from a corrupt motive. In the Ramnad case the nearest agnates 
were the mother-in-law of the widow and the natural brother 
of the adopted boy, and it was held that their consent was 
sufficient. No cognate was consulted. In all the decisions of 
the Privy Council bearing on this question, except one, there 
were agnates living. In the one exception there was no 
evidence as to what agnates were in existence, and so far as the 


main claimant was concerned the case turned, not on the consent ` 


of cognates, but whether there was an implied authority to 
adopt independently of any consent. I shall make further men- 
tion of this case later. 

In Sri Virada Pratapa Raghunada Deo v. Sri Brogo 
Kishoro Patta Deo}, the Judicial Committee made the following 
observations, which have an important bearing on the matter 
under discussion, notwithstanding that there the family was 
undivided: 

“The Hindu wife upon her marriage passes into and becomes a member 
of that family. Itis upon that family that, as a widow, she has her claim for 
maintenance. It is in that family that, in the strict contemplation of law, she 
ought to reside. It is in the members of that family that she must 


presumably find such councillors and protectors as the law makes requisite 
for her.” 


The daughter’s son is not of the family. Heis a member 
of his father’s family and therefore clearly does not come with- 
in this statement. Their Lordships in this case also observed :— 


“It may be the duty of a Court of Justice, administering the Hindu Law, 
to consider the religious duty of adopting a son as the essential foundation of 
the law of adoption, and the effect of an adoption upon the devolution of 
property as a mere legal consequence. But it is impossible not to see that 
there are grave social objections to making the succession of property, and, 
it may be, in the case of collateral succession, as in the present instance. the 
rights of parties in actual possession, dependent on the caprice of a woman, 
subject to all the pernicious influences which interested advisers are too apt 
in India to exert over woman possessed of, or capable of exercising domi- 
nion over, property.” 


Here emphasis is placed on the necessity for advice in 
order to prevent the widow acting capriciously or from corrupt 
motives. 
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In Vellanki Venkata Krishna Rao v. Venkata Rama 
Lakshmi, the Privy Council considered the passage in the 
Ramnad case? immediately following the statement that it was 
not easy to lay down an inflexible rule for the case in which no 


‘father-in-law was in existence and said :— 


“Their Lordships think it would be very dangerous to introduce into the 
consideration of these cases of adoption nice questions as to the particular 
motives operating on the mind of the widow and that all which this Com- 
mittee in the former case intended to lay down was, that there should be 
such proof of assent on the part of the sapindas as should be sufficient to 
support the inference that the adoption was made by the widow, not from 
capricious or corrupt motives, or in order to defeat the interest of this or 
that sapinda, but upon a fair consideration, by what may be called a family 
council of the expediency of substituting an heir by adoption to the deceased 
husband.” 


There is no reason to suppose that the word “family” was 
here used in a sense different from the strict sense in which it 
was used in the passage which I have quoted from the 
judgment in Sri Virada Pratapa Raghunada Deo v. Sri Brozo 
Kishoro Paita Deo’. 


A Hindu widow having no authority to adopt cannot 
ignore the nearest sapindas. If she does and acts only with the 
consent of remote sapindas the adoption isinvalid. This was 
the decision of the Privy Council in Veera Basavaraju v. Bala- 
surya Prasada Raos. The widow there adopted without the 
consent of the nearest agnates and the adoption was held to be 
invalid. The judgment of the Board was delivered by 
Mr. Ameer Ali, who said that the Ramnad case? established 
the proposition that under the Dravidian branch of the Mitak- 
shara law, in the absence of authority from her deceased 
husband a widow may adopt with the assent of her “males 
agnates” (page 1004 of the report). At page 1009 Mr. Ameer 
Ali said :— 

“The decision in the Ramnad case (Collector of Madura v. Mootioo 
Ramalinga Sethupathy*) was followed and explained in Vellanki Venkata 
Krishna Rao v. Venkata Rama Lakshms* which established the following 
proposition: That the requisite authority in the case of an undivided family 


is to be sought by the widow within that family; that ıt is in the members of 
that family that she must presumably find such counsellors and protectors as 


ae et, 
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2. (1868) 12 M.I.A. 397. 
3. .(1876) L.R, 3 I.A. 154: LL R. 1 Mad. 69 (P.C.). 
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the law makes requisite for her; and that she cannot at her will travel out 
of that undivided family and obtain the authorization required from sepa- 
rated and remote kinsmen of her husband. This being the position of a widow 
in an undivided family, what are the conditions imposed on her if her husband 
happens to die in a state of separation from his kindred? Division does not 
affect her personal dependence or give her an independent status to alter by 
her own authority the succession to the estate which she takes as the widow 
of her husband. Sheis still dependent for counsel and protection upon the 
nearest sapindas of her husband, who are the most closely united to him by 
-ties of blood, or, to use the language of Hindu lawyers, by ‘community of 
corporal particle”. The father of the deceased, if still alive, continues to 
be her ‘natural guardian and venerable protector.’ He has furthermore a 
direct interest in the protection of the estate, for in case of her death without 
leaving her surviving a daughter or the mother of her deceased husband, he 
has right to the reversion. His authorization is, therefore, essentially 
requisite to the validity of an adoption by her to her husband. If there is no 


father the divided brothers take his place by virtue of the tie of blood as her | 


husband’s nearest sapindas; they become her natural guardians and protec- 
tors of her interests. They also have an interest in the protection of the 
inheritance. Inthe absence, then, of the father, the assent of the divided 
brothers is equally requisite for the validity of the widow’s adoption. If 
a majority assent and one refuses, his objection may be discounted. But the 
absence of their consent, or in case there is only one, of his consent, cannot 
be made good by the authorization of distant relatives remotely connected 
whose interest in the well-being of the widow or the spiritual welfare of the 
deceased, or in the protection of the estate, is of minute character, and whose 
assent is more likely to be influenced by improper motives.” 


We have here a reiteration of the principle stated in the 
Ramnad casei that the consent of the father-in-law, if still 
alive, is essential to a lawful adoption and the equally positive 
statement that in the absence of the father-in-law the consent of 
the divided brothers of the deceased husband is requisite, The 
daughter’s son in the matter of succession excludes the deceas- 
ed’s father and his brothers, but this judgment clearly lays down 
that they come before all others when it is a question of advi- 
sing the widow on a proposed adoption. In my opinion the 
judgment does not confine the priority to the father and the 
brothers. The words: 


“She is still dependent for her counsel and protection upon the nearest 
sapindas of her husband, who are the mostclosely united to him by ties of 


blood, or, to use the language of Hindu lawyers, by ‘community of corporal 
particles’ ” 


indicate that the priority extends to all the agnates, the 
nearer, of course, excluding the more remote. But if there 
were any doubt it would be eliminated by the following state- 
ment at page 1011 of the report: 


“The reasons which make the assent of divided brothers a requisite con- 





1, (1868) 12 M.LA. 397. 


F.B. 


kana eee 


Seshamma 
v. 
Venkata 
Narasimha 
Rao. 


r E 


Leach, C.J. 


408 - THE MADRAS LAW JOURNAL REPORTS. [1940 


dition apply mutatis mutandis to the case of the nearest sapindas other than 
brothers,” 

The word “sapindas” can only be read here as denoting 
agnates. 

It is true that in Veera Basavaraju v. Balasurya Prasada 
Rao}, it was said that the decisions in the Ramnad case? and 
in Vellanki Venkata Krishna Rao v. Venkata Rama Lakshmas, 
show clearly that the rights to property cannot be left out of con- 
sideration in determining who should be consulted before a 
widow of a separated brother makes an adoption. But this 
statement was made in connection with the rule which was 
being laid down that in the absence of the father-in-law the 
brothers should be consulted. In the absence of a daughter’s 
son they would be the nearest reversioners and their contingent 
right to the property was given as an additional reason why 
the brothers should be consulted. I am unable to read into the 
judgment in Veera Basavaraju v. Balasurya Prasada Rao! an 
indication that right to property is to be the governing factor; 
in fact when the authorities are considered as a whole it seems 
to me that the indication is allthe other way. 


In Krishnayya v. Lakshmipathi4, Viscount Cave after re- 
ference to the Ramnad case? and to the case of Veera Basa- 
varaju v. Balasurya Prasada Rao! said :— 


“The consent required is that of a substantial majority of those agnates 


“nearest in relationship who are capable of forming an intelligent and honest 


judgment on the matter. It must, however, be added that, save in excep- 
tional cases such as those mentioned above (where the near agnate is a 
minor or lunatic or actuated by corrupt or malicious motives) the consent of 
the nearest sapindas must be asked, and if it is not asked it is no excuse to 
say that they would certainly have ref used.” 

There could be nothing plainer than this statement. The 
nearest agnates who are capable of forming an intelligent and 
honest judgment have to be consulted in the matter of a proposed 
adoption by a widow. It will be observed that the word 
“sapindas” is used in this passage and that the context demands 
that it be read as meaning “agnates”. 


In Sri Krishnayya Rao v. Surya Rao Bahadur Garus, the 





1, (1918) 36 M.L.J.40° L.R.45 LA 265: LL R. 41 Mad. 998 (P.C). 
2. (1868) 12 M.I.A. 397. 
"3. (1876) L.R.4 I A. 1: LL.R. 1 Mad. 174 (PC). . 


4, (1920) 39 M.L.J.70:L R 47 I.A 99: LL R. 43 Mad. 650 (P.C). 
5. (1935) 69 M.L.J. 388 (P.C.). 
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Privy Council observed — 

“The sapindas are to be regarded as a family council—Vellanks v. 
Venkata Ramat, the natural guardians of the widow, and the protectors of 
her interests. In giving or withholding their consent, it is their duty, in this 
capacity, to form an honest and intelligent judgment on the advisability or 
otherwise of the proposed adoption in, and with reference to the widow's 
branch of the family, . .. . . . . . Their Lordships have no hesita- 
tion in holding that where a sapinda whose consent to an adoption is sought, 
ig actuated by motives such as these (personal loss to himself and enmity), 
his dissent may be disregarded and they think it follows that if only the 
other sapinda in the same degree accords a bona fide consent, the adoption 
will be valid.” | 

The judgment in Artshnayya v. Lakshmipathia, was referred 
to in this judgment and it is to be presumed that the word 
‘sapinda’ was used in the same sense. 

On behalf of the appellant great stress has been laid on a 
short passage in the judgment of the Privy Council in Balasubra- 
manya Pandya Thalatvar v. Subbayya Thevar3. This is the one 
case in which there were no agnates living and the decision 
turned on the question whether there was implied authority to 
adopt, independently of consent by sapindas. The passage on 
which reliance is placed by the appellant is this: 


“Their Lordships would not be prepared to hold on the authorities that 
the only kinsmen whose assent need be sought are the agnates.” 
It is said that this means that in using the words “kinsmen”, 


“kindred”, or “family council” the Privy Council must have had 
in mind both agnates and cognates. In view of the very definite 
statements in Veera Basavaraju v. Balasurya Prasad Rao* and 
Krishnayya v. Lakshmipath®, this argument cannot be accepted 
in respect of cases where there are agnates living. I consider that 
the statement in Balasubramanya Pandya Thalaivar v. Subbayya 
Thevar8, can only be taken as an indication that in their Lord- 
ships’ opinion consultation is still necessary when the only 
surviving relatives are cognates. No assent of ‘kinsman’ was 
alleged in that case, but it was contended that as there were no 
agnates in existence at the time of the adoption whose assent 
could be sought the widow had an inherent right to adopt of her 
own volition. An issue was raised as to this in the trial Court, 
but the contention was subsequently abandoned. It was not 
raised in the argument on appeal and was not referred to in the 
printed case, but the contention was sought to be revived before 
1. (1876) L.R.4 L.A. 1: LL.R. 1 Mad. 174 (PC). 
2. (1920) 39 M.L.J. 70: L.R. 47 1A.‘9: LL.R. 43 Mad. 650 (P.C.). 
3. (1938) 1 M.L.J. 426: L.R. 65 LA. 93: LL R. (1938) Mad. 551 (P.C.). 


4, (1918) 36 M.L.J. 40: L.R. 45 LA. 265: LER. 41 Mad. 998 (P.C.) 
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the Board. The argument was rejected and it was in this 
connection that their Lordships made the observation on which 
the appellant places so much stress. 

In my opinion the judgments of the Privy Council are to 
be read as deciding that the widow of a divided brother, not 
having received from her husband authority to adopt a son to 


him, can only do so when she has received the consent of her 


father-in-law, if alive. If the father-in-law is dead she must 
receive the assent of her husband’s brothers. If there are no 
brothers living, the nearest agnates are her proper advisers. If 


consent is improperly withheld she may nevertheless lawfully 


adopt with the consent of the next nearest agnates. If there 
are no agnates she must Jook for advice to the cognates, it 


having been definitely laid down that she is not competent in 


Jaw to decide on an-adoption for herself. The same rule of 
priority will naturally apply in the case of cognates. In view 
of the emphatic statement with regard to the position of the 
father-in-law in the Ramnad casei, the equally emphatic state- 
ments in Veera Basavaraju v. Balasurya Prasada Rao®, with 
regard to priority (first the father-in-law, then the brothers, and 
after them the nearest agnates) and the express mention of 
the nearest agnates in Krishnayya v. Lakshmtpathi8, I fail to 
see how any other construction can be reasonably placed on the 
judgments of the Board dealing with this question. And to read 
them in this sense accords with the Hindu idea of the family. 
The agnates are the only true members of the family according 
to the Hindu idea. 


In adopting a son to her husband the widow is only acting 
in accordance with the tenets of her religion. The happiness 
of her husband’s soul may depend on there being a son to 
carry out the religious duties imposed upon a son by the 
Hindu religion. In Amarendra Man Singh v. Sanatan Singhs, 
the Judicial Committee referred to the well-established doctrine 
as to the religious efficacy of sonship and their Lordships felt 
that great caution should be observed in shutting the door upon 
any authorised adoption by the widow of asonless man. The 
judgment in that case recognises the importance of an adoption 





1. (1868) 12 M.I.A. 397. 
2. (1918) 36 M.L.J. 40: L.R. 45 LA. 265: LL.R. 41 Mad. 998 (P.C). 
3. (1920) 39 M.L.J. 70: L.R. 47 I.A. 99: LL.R. 43 Mad. 650 (P.C.). 
4, £1933) 65 M.L.J. 203: L.R. 60 I.A. 242: LL.R. 12 Pat. 642 (P.C). 


t 


I] THE MADRAS LAW JOURNAL REPORTS. 411 


from a spiritual point of view and indicates that the matter of 
succession to property is a‘secondary consideration. The only 
ground on which a daughter’s son can really claim to be consulted 
is his interest in the property. He is not a member of the 
family and is only regarded asa sapinda for purposes of succes- 
sion. He may if he cares to do so perform the religious duties 
which would fall upon the grandfather’s descendants in the male 
line if there were such descendants, but admittedly there is no 
obligation upon him to perform them. If he neglects to carry 
out the ceremonies he commits.no sin, but neglect in this respect 
by a son involves the commission of sin. The insistance on the 
widow seeking advice is based on her own incapacity to form a 
proper opinion for herself, and obviously the person least hkely 
to give proper advicein such a matter is the son of her daughter 
who is a member of another family and will lose the whole 
estate if the adoption takes place. Moreover, he is likely to be 
a very young iman, although he cannot be ruled out on this 
ground. While interest in the estate has been regarded as a 
factor in the choosing of advisers the judgments of the Privy 
Council show that it cannot be regarded as the governing factor. 
Sound advice to the widow 1s the most important consideration 
in the performance of an act which may be regarded as a reli- 
gious duty, certainly an act which according to the Hindu reli- 
gion will confer spiritual benefit on her deceased husband. The 
best advice is obviously to be expected from the dead husband’s 
agnates, and it seems to me that the Privy Council has clearly 
indicated that if there are agnates, they and they alone, are the 
proper advisers of the widow. In the present case the widow 
received the consent of her husband’s nearest agnates and I hold 
that the fact that the major son of Rathamma did not consent 
does not invalidate the adoption. 

The conclusion that the daughter’s son is not entitled to be 
consulted is the conclusion which Oldfield and Phillips, JJ., 
arrived at in Viswasundara Rao v. Somasundara Raol, by 
Jackson, J., in Anne Brahmayya v. Chelasanu Ratiayya? and 
by Madhavan Nair and Jackson, JJ., in Murahari Brahma 
Sasiri v. Sumtirammas and I may add that the same opinion is 
expressed in Mayne, 10th Edition, pages 223-5. In Anne Brah- 
mayya v. Chelasamt Rattayya?, Ramesam, J., who formed the 
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Division Bench with Jackson, J., held that the widow was bound 
to consult the daughter’s son and Spencer and Venkatasubba 
Rao, JJ., agreed with him in Kesar Singh v. Secretary of State 
for Indial. Ramesam, J., considered that there was nothing in 
the decisions of the Privy Council to show that cognates were 
not included in the rule with regard to the consultation of 
kinsmen and said that the word “sapindas” whavever its mean- 
ing in the Smprtiis may be, can include agnates as well as 
cognates, referring in this connection to the judgment of the 
Judicial Committee in Ramachandra Martanda Waiker v. Vina- 
yak Venkatesh Kothekar.2 The question does not depend on 
whether the word “sapindas’ may or may not be taken to 
include agnates as well as cognates speaking generally, but on 
the principles to be gathered from the judgments of the Privy 
Council and as I have indicated I can see no reason whatever 
‘for supposing that the Judicial Committee ever intended to lay 
down that cognates shall be consulted when there are agnates 
alive. In Kesar Singh v. Secretary of State for India’, 
Spencer, J., observed that agnates should asa rule be consulted 
first, if there are agnates, because the principal agnates are the 
nearést kinsmen but he saw no authority for limiting the class 
of gnatis and sapindas to agnates except the judgment of 
Oldfield and Phillips, JJ., in Viswvasundara Rao v. Somasun- 
‘dara Rao.* Venkatasubba Rao, J., expressed the opinion that 
if the judgments of the Privy Council did not embrace cognates 
‘as well as agnates a widow could not adopt if there were no 
‘surviving agnates, but hedid not consider whether ‘the judg: 
‘ments might be taken to apply to agnates in the first place and 


“to indicate that cognates should be consulted in the absence 


of agnates. Ihave sufficiently indicated my opinion-of-+the 
effect of the rulings of the Privy Council and it follows that I 
‘consider the judgments of Ramesam, Spencer:and Venkatasubba 
as jJ., are erroneous and ought not tobe: followed. DY 


It is a great pity that this meni was. eat referred to a 
Full'Bench for decision when the question was raised for the 
‘second time in Anne Brahmayya v. Chelasami . |Rattayyas. 
While a Judge of the High Court sitting alone is not 





i, (1926) 51 M.L.J. 16: LL R. 49 Mad, 652. -oa 
2, (1914) 27 M.L.J. 333: L.R.41 LA, 290: I,L.R. 42 Cal. 334 (P.C,). 
3. (1920) ILL.R. 43 Mad. 876. . |. 4, (1924) 20 L.W. 503. 
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bound on a question of law by the decision of another 
Judge sitting alone this principle goes no further. The 
Division Bench is the final Court of Appeal in an Indian High 
Court, unless the case is referred to a Full Bench, and one 
Division Bench should regard itself bound by the decision of 
another Division Bench on a question of law. In England 
where there is the Court of Appeal, Divisional Courts follow 
the decisions of other Divisional Courts on the grounds of 
judicial comity. (See The Vera Crus (No. 2)1!, Harrison v. Ridg- 
way?, Ratkinsky v. Jacobss and Phillips v, Copping4.). If a Division 
Bench does not accept as correct the decision on a question of law 
of another Division Bench the only right and proper course to 
adopt is to refer the matter to a Full Bench, for which the 
Rules of this Court provide. If this course is not adopted the 
Courts subordinate to the Court are left without guidance. 
Apart from the impropricty of an appellate Bench refusing to 
regard itself bound by a previous decision on a question of law 
of an appellate Bench of equal strength and the difficulty placed 
in the way of Subordinate Courts administering justice, there 
are the additional factors of the loss of money and the waste 
of judicial time. There must have been a considerable waste of 
money and judicial time as the result of the question under dis- 
cussion not having been referred to a Full Bench when the 
correctness of the decision in Viswasundara Rao v. Soma- 
sundara Raos was first questioned. 


For the reasons given I consider the decisionsof the Courts 
below in this case were right. Consequently I would dismiss 
the appeal with costs and fix the advocates fee at Rs. 200. 


Krishnaswamt Atyangar J.—I concur in the conclusion 
reached by my Lord, which appears to my mind to interpret the 
decisions of the Privy Council more in accordance with the 
spirit of the Hindu Law, than the opinions of some of the 
learned Judges who have had to consider the point in the past. 
I am unable to find in the pronouncements of their Lordships a 
sufficient basis for assigning to the daughter’s son a position of 
superiority over the agnatic kindred in the matter of con- 
sultation. Considerations of proximity of religious merit, or of 
the proprictary interest of the persons to be consulted, have no 
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doubt been mentioned. But it will be found on scrutiny that 
such considerations were adverted to more by way of additional 
support for the recognized position of the agnatic group, than 


as furnishing in themselves independent criteria in making the 
choice. ; 


Somayya, J.—I agree with the judgment which has just 
been pronounced by my Lord the Chief Justice but having 


regard to the importance of the question I wish to add a few 
words. 


When a Hindu dies leaving a ‘widow, divided agnates and 
daughter’s sons, and his widow desires to make an adoption is 
it enough if she gets the consent of the divided agnates or is 
she bound to consult the daughter’s sons as well ? 


In this case Subbamma the widow of Lakshmi Narayana 
the last male holder obtained the consent of her husband’s 
divided brother’s sons under Ex. G and adopted the first 
defendant who is the son of the second defendant. The second, 
third and fourth defendants are the husband’s nephews who | 
gave the consent under Ex. G. Subbamma did not consult at 
least one of her daughter’s sons. The question is whether the 
adoption is valid. 

The question has to be decided on a few texts of Hindu 
Law and on judicial decisions. Under the Hindu Law an 
adoption is always made to the husband. While the husband is 
alive he alone can adopt a son. He may associate his wife or 
one of his wives if he has more than one wife in the act of 
adoption; but he need not associate any one of them and can 
make the adoption by himself. 


~ The wife’s capacity to make an adoption is based on the 
fact that adoption is an act which confers gréat spiritual 
benefit on her husband. But when can she make an 
adoption? 


The text of Vasishta which is often quoted is— 


“Nor let a woman give or accept a son unless with the assent of her 


‘lord’, 


_ This text is accepted by the various commentators but has 
been interpreted by them in different ways. One extreme view 
which has prevailed in the Mithila School is that, 


“This consent of the husband must be given at the time of the-adoption 
itself” i 
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so that, no adoption is possible after the husband’s death. 
Thus no adoption by a widow is possible under the Mithila 
School of Law. The other extreme view is that which prevails 
in Bombay where it is held that adoption being an act 
conferring great spiritual benefit on the husband, his consent is 
presumed in the absence of a prohibition by him and a widow 
can therefore adopt excepi where the husband has prohibited 
it. 

Between these two extreme views there are other views 
propounded by other schools of Hindu Law. The Dayabhaga 
school of law of Bengal holds that if the husband gives the 
authority to his wife to make an adoption to him, the authority 
may be exercised after his death. But if there is no such 
authority given by the husband during his lifetime, his widow 
cannot adopt. The Benares School of Law agrees with the 
Bengal view. Yet another view has been advanced and accepted 
in the Dravida country that even where the husband did not 
give the requisite authority, his widow can make an adoption 
with the consent of the husband’s sapindas. The presumed 
incapacity of women to act independently is said to be the 
reason why she cannot make an adoption except with the 
husband’s authority or his sapindas’ consent. 


The text which is generally relied on in this connection is 
that of Yagnavalkya, Ch. I, pl. 85: 


wa wai far fat ga: garg ara | 
amA Waa ass a Hag fra: || 
“Let her father protect a maiden; her lord a married woman; sons in 
oldage ; if none of these other gnattes. She is not ft for independence.” 
This supposed want of independence of a woman to act for 
herself is said to be cured by the consent of her husband’s WITA: 
‘gnathayaha.’ 
This expression WAR: in ordinary parlance is certainly con- 
fined to agnatic sapindas. But it is said that it may also include 
cognates as well, that is, sapindas in general. 


The Smrithis and the Commentaries do not contain any 
indication as to who is to be consulted by a widow in 
the absence of the authority of the husband. But in Strange’s 
Hindu Law there are set out a number of cases decided by this 
Court in which the widow’s power of making an adoption with 
the consent of sapindas was upheld. | 
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The matter came up in the Ramnad case, The Collector of 
Madura v. Moottoo Ramalinga Sethupathy!, before the Judicial 
Committee. After referring to Strange and Colebrooke their 
Lordships recognised the power of a Hindu widow to adopt a 
son with the husband's kinsmen’s consent. In later cases. 
the Judicial Committee expressed the same view in different 
language. 

The question now before us has to be decided mainly on 
the judicial decisions. Ina case of this kind we have primarily 
to see what the Judicial Committee has laid down in the several 


‘cases which went up for decision. 


In the Ramnad casel, there was a very distant agnate of 


‘the husband, and the mother of the husband. The widow 


adopted with the consent of both. The Judicial Committee 
held that the adoption was valid. The reference to the consent 


‘of the mother-in-law may be left out because it is on account of 


the presumed incapacity of a woman to act independently that 
the advice of the sapindas is enjoined on a widow. A person 
who is herself under an incapacity to act independently cannot 
supply the requisite advice or authority to another incapacitated. 


‘person. It is conceded before us that female sapindas need not 


be consulted.- In this very case the plaintiff, the daughter was 
not consulted and the adoption is not attacked on that ground. 

Then comes the question as to who among the husband’s 
sapindas are entitled to be consulted and whose authority 
it is that has to be obtained by a widow desirous of making an 
adoption. 

Adoption introduces a stranger into the husband’s family 
and prima facte it is the members of that family that have to 
decide on the advisability of introduction of a stranger into that 
family. 

The Privy Council observe in the Ramnad case (The Collec- 


tor of Madurav. Moottoo Ramalinga Sethupathy1), as follows: 


“ The assent of kinsmen seems to be required by reason of the presumed 
incapacity of women for independence, rather than the neceSsity of procuring 
the consent of all those whose possible and reversionary interest in the estate 


would be defeated by the adoption.” 


Then they say at page 443 that the Courts in India rightly 
found the members to be consulted in the Tevar’s family and 


1, (1868) 12 M.L.A. 397 at 442. - < ; 
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refer to the printed pedigree which is in fact a pedigree of his 
agnatic sapindas. 

In Vellanki Venkata Krishna Raov.Venkata Rama Lakshmi, 
the Judicial Committee laid down that there should be such proof 
of assent on the part of the sapindas as should be sufficient to 
support the inference that the adoption was made by the widow, 
not from capricious or corrupt motives, or in order to defeat 
the interest of this or that sapinda, but upon a fair considera- 
tion, by what may be called the family council of the expediency 
of substituting an heir by adoption to the deceased husband. 


Taking these two cases, it is clear that the ‘family’ 
spoken of is the husband’s family and it is his kinsmen, 
that is, the members of his family that are referred to in 
the above decisions. 


So tar, there is no indication that a daughter’s son who is 
not a member of his family is a person who should be consulted 
by the widow. Then the next question is whether all the 
sapindas are to be consulted if not who among them are to be 
consulted and in what order. This question was answered in 
three decisions of the Judicial Committee, Jonnalagadda 
Venkamma v. Jonnalagadda Subramanyam?, Veera Basavaraju 
v. Balasurya Prasada Rao’ and Krishnayya v. Lakshmipathis, 
It is clear from these decisions (1) tbat it is enough if she 
-obtains the consent of the nearest sapindas and that if she gets 
their consent, she need not go further and seek the consent of 
the remoter sapindas; (2) that she is bound to consult all the 
nearest sapindas and failure to consult even one of them will be 
fatal; (3) that even if it be certain that the nearest sapindas 
would refuse to give their assent, still she is bound to consult 
them. In dealing with this question, the Judicial Committee 
has used in Veera Basavarajuv. Balasurya Prasada Rao?, langu- 
age which is relied on by Mr. V. Govindarajachari, in support of 
his case. In that case, the nearest sapinda was not consulted at 
all; and the widow obtained the consent of the remoter sapindas 
and made the adoption. The Judicial Committee held that the 
adoption was invalid. Several passages on pages 1010 and 
1011 were relied on by Mr. V. Govindarajachari as supporting 


1. (1876) L.R.4LA.1: 1 Mad. 174¢€P.C.). 
2. (1906) 17 M.L.J. 114: L.R. 34 LA. 22: LL.R. 30 Mad. 50 (P.C.). 
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his contention. His contention is that in this case the Judicial 
Committee definitely laid down three tests: (1) who confers 
greater spiritual benefit on the deceased; (2) who is more closely 
related to the deceased according to the Mitakshara theory of 
propinquity; and (3) who is the person whose proprietary rights 
are affected by the adoption. Mr. V. Govindarajachari urges 
that the Judicial Committee approved the opinion of Golap- 
chander Sirkar Sastri extracted on page 1011 of the report 
while referring to the analogy of the sapinda whose consent will 
validate an alienation by the widow. He urges further that 
whatever test is applied, the daughter’s son comes first and that 
the brother’s sons of the deceased come after the daughter's son» 
For the first test, he refers to Dharma Sindhu and Nirnaya 
Sindhu which give preference to the daughter's son in the per- 
formance of funeral ceremonies. For the second, he relies on 
the, fact that the daughter’s son is treated by the Mitakshara 
School of Law as being more closely related to the deceased 
than the brother’s sons according to the doctrine of propinquity- - 
As for the third, he relies on the fact that the daughter’s son 
succeeds in preference to a brother’s son and where the two co- 
exist it 1s the daughter’s son whose proprietary rights are 
affected. 


The second and third points go together. The preferential | 
right of the daughter’s son is based upon specific texts of Manu 
and Vishnu. The preference given to the daughter’s son ‘is to 
be traced to the practice of an appointed daughter in which case 
her son was considered to be in all respects equal to that of a 
son’s son. Though this practice had become obsolete even by 
the time of Manu, the texts which give the preferential right to 
the daughter’s son in general is traceable to the theory of the 
appointed daughter’s son. When one daughter was not treated 
with a preferential right sons of all daughters came to be 
regarded alike, but the position that was given to the appointed 
daughter’s son in the scheme of succession is maintained and ‘the 
Smrithi writers embodied in their Smrithis, special texts giving 
the daughter’s son in general a preferential right and making 
him inherit next after the widow and the daughter and before 
the father and the mother. (See Manu, Chapter IX, pl. 127 
to 136. Vishnu, Chapter XV, pl. 46.) As for the first ground 
urged it is not clear that in fact on the true principle of Hindu 
Law relating to the efficacy of the funeral oblations, the 
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daughter’s son is in any way superior to a brother’s son. (See 
Sarvadhikari, Law of Inheritance, Second Edition, pages 662 
and 663). He sums up the position thus on page 663 as to 
performance of parvana sradha : 


“In the case of maternal ancestors, the daughter’s son should also cele- 


brate these rites as an act of moral obligation although not legally bound to 
do so.” 


He also points out that it is legally obligatory on a person 
to perform these rites as regards his paternal ancestors. ‘Thus 
a brother’s son is legally bound to offer pindas at parvana 
sradha to the deceased's fathér and grandfather to whom the 
deceased also was offering pindas. But a daughter’s son is not 
legally bound to offer any pindas to his maternal ancestors. 
Further, what a daughter’s son offers are termed secondary 
pindas, whereas the pindas offered by agnates are called primary 
pindas and the latter are supposed to be superior to the former. 


After all what has to be decided is whether an adoption was 
proper in the circumstances of any given case. As pointed 
out by the Judicial Committee, she is not to make an 
adoption with a view to spite this or that sapinda but 
on the expediency of substituting an heir by adoption to 
the deceased husband. In this task the Courts do not take 
upon themselves the duty of finding out whether in any 
particular case it is expedient and proper to introduce an heir by 
adoption to the husband. This duty is cast upon the widow's 
advisers and natural protectors. As an adoption introduces a 
new member into the husband’s family, it is the members of that 
family that have to be approached by the widow to get the 
necessary consent. The right is the peculiar right of the 
members of that family. It is their right to judge whether a 
new member by adoption should be introduced into this family. 
As the Judicial Committee said in The Collector of Madura v. 
Moottoo Ramalinga Sethupathy!, the Courts in India rightly 
found the members to be consulted in the Tevar family, that is, 
his own agnatic family. In the decision in Veera Basavaraju v. 
Balasuryaprasada Rao®, the observations at p. 1009 are decid- 
edly in favour of the view that the father and the brothers at 
any rate are entitled to be consulted in every case. As expressly 
laid down there, the father-in-law when alive is entitled to be 
consulted as the head of the family and as the venerable pro- 


1. (1868) 12 M.I.A. 397 at 443. 
2. (1918) 36 M.L.J. 40: L.R. 45 LA. 265: I L.R. 41 Mad. 998 (P.C.). 
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tector and in his absence, the brothers are said to take his piace 
and they are entitled to be consulted. 

Stopping here, if the view that is propounded by Mr. 
Govindarajachari for the appellant is correct, then the brothers 
at any rate are postponed to a daughter’s son in the matter of 
consultation. Mr. Govindarajachari states that the father 
stands on a peculiar footing but he would ascribe it to a special 
text of Vidyaranya Swami extracted in the judgment of the 
Judicial Committee in the Ramnad case, The Collector of 
Madura v. Mocttoo Ramalinga Sethupathy1. Mr. Govindaraja- 
chari says that it is on account.of.the special text that the 
father of the deceased or the father-in-law of the adopting 
widow is given that peculiar position and he argues that even 
the brothers are not entitled to be consulted in preference to a 
daughter’s son. But the passage in Veerabasavaraju v. Bala- 
surya Prasada Rao?, leaves no room for doubt that in the absence 
of the father, the brother is placed in the same position which 
the father occupied. The Judicial Committee says that the 
brothers are as much interested in the protection of the inherit- 
ance and in the spiritual welfare of the deceased as the father- 
in-law was and the two are placed in the same position so far as 
this matter is concerned. If therefore we read the passage at 
p. 1009 of the above report, it is clear that the Judicial Com- 
mittee treats the father and the brothers as standing on the 
same footing. When the father is alive, he is to be consulted 
and when he is dead the brothers are entitled to be consulted. 
Their consent is an essential requisite and it is enough if their 
consent is got. The passages occurring in pages 1010 and 1011 


‘are therefore io be understood as dealing with practical rules to 


be applied as to who, among the various agnatic sapindas, are 
to be consulted and in what order. So understood the passages 
at pages 1010 and 1011 become easy of application among the 
agnatic sapindas. Those who are nearer in degree, those who 
offer greater spiritual benefit, those who would succeed in pre- 


‘ference to others, are the persons entitled to be consulted first. 
Indeed, if they are not consulted, the mere fact that she gets the 


consent of a larger number of remoter sapindas does not cure 
the defect. Further Mr. Ameer Ali who delivered the judg- 
ment of the Board in Veera Basavaraju v. Balasurya Prasada 


1. (1868) 12 M.I.A. 397 at 443. 


2. ee 36 M.L.J.40: L.R. 45 I A. 265: 
I.L.R. 41 Mad. at 1008, 1009 (P.C.) 
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Rao,1 refers at page 1004 to the decision in the Ramnad case as 
having laid down that a widow may adopt with the consent of 
male agnates. Whatever doubts there might have been if the 
judgment in Veera Basavaraju v. Balasurya Prasada Raot, stood 
alone, the later pronouncement of the Judicial Committee in 
Krishnayya v. Lakshmtpathy2, leaves no room for doubt that 
throughout, it is the agnatic sapindas that are referred to in all 
these decisions. In Krishnayya v. Lakshmipathy®, the Judicial 
Committee referred to the Ramnad case, The Collector of 
Madura v. Moottoo Ramalinga Sethupaihy3, and to the case of 
Veera Basavaraju v. Balasurya Prasada Raol, and then said as 
follows :— 

“The consent required is that of a substantial majority of those agnates 
nearest in relationship who are capable of forming an intelligent and honest 
judgment on the matter. It must however be added that save in exceptional 
cases such as those mentioned above (where the nearer agnate is a minor ora 
lunatic or actuated by corrupt and malicious motives) the consent of the 
nearer sapindas must be asked and if it is not asked it is no excuse to say that 
“they would certainly have refused.” 

Coming after the decision Veera Basavaraju v. Balasurya 
Prasada Rao,1 and that within two years of that decision, the 
above passage leaves no room for doubt that it is the agnatic 
sapindas who are nearest in degree and who are capable of 
forming an honest opinion on the question of the expediency of 
introducing an adopted son that are entitled to be consulted. 


We are now not concerned with the-question whether in the 
absence of agnates the widow might adopt with the consent of 
‘cognates. lf both agnates and cognates co-exist the agnates 
must certainly be consulted in preference to cognates. In Kesar 
Singh v. The Secretary of State for Indias, Mr. Spencer lays 
down the rule that when both cognates and agnates exist, the 
agnates are entitled to preference in the matter of consultation. 
lt is not necessary to say much about the observations of the 
Judicial Committee in the recent Uthumalat case, Balasubra- 
manya Pandya Thataivar v. Subbayya Thevars. As pointed 
out in the judgment of my Lord just delivered the question did 
not arise for decision. The point had been mooted in the trial 


we 
Lal 





1. (1918) 36M L.J. 40: L.R. 45 I.A. 265: LL.R. 41 Mad 998 (P.C). 
2. (1920) 39 M.L.J. 70: L.R. 47 I.A. 99: I.L.R. 43 Mad. 650 (P.C.). 
+ 3. (1868) 12 M.I A. 397. 
mewes rene eom en = As (1926) 51 M.L.J: 16% LL.R. 49 Mad. 652, “TT ttre 
5. 1938) 1 M.L.J.-426: L.R. 65 LA. 93: LL.R. (1938) Mad. 551 (P.C.). 
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Court but had been given up in the trial Court. This was not 
urged in the High Court or in the printed case before the 
Judicial Committee. The Judicial Committee was,not prepared 
under ihe circumstances to allow the appellant to raise that 
question at all. Having said so there is the observation relied 
upon by Mr, Govindarajachari. This cannot be taken to be a 
definite pronouncement on the question. At any rate it does. 
not deal with the question.which we have now to decide. 


I therefore concur in the opinion pronounced by my Lord 
the learned Chief Justice. ` ° 


KeS ~ Appeal dismissed. 


Meera a ar aE 
f 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR.” Justice Burn AND MR. JUSTICE 
LAKSHMANA RAO. 


Pakkiri Muhammad Tharaganar. . Appellant* (Petitioner-21st 


Defendant) 

v. ; 

U. T: Syed Sahib >. Respondent (Respondent- 
Plaintif). 


Madras Agriculiurists Relief Act (IV of 1938), S. 19—Orders passed 
before new rules when ezecutton petition pending-—If come under Civil Pro- 
cedure Code, S. 47. 

In an appeal before the’coming into force of the new rules, 

Held, orders under S. 19 of Madras Act IV of 1938 cannot be deemed to 
be orders under S 47, Civil Procedure Code even when execution petitions 
are pending. The application under S. 19 has to be made to the Court which 
passed the decree. It is not a matter relating to the execution of the decree 
in any sense. If decree is scaled down an appeal will lie from the new 
decree, but if the application is dismissed no appeal can lie. 

Jami Venkatappadu v. Kannepalli Ramamurti, (1939) 2 M.L.J. 853 held to 
be obtter dictum and not followed. 

Subbaraidu, In re, (1939) 2 M.L.J. 609 (1), referred to. 


Appeal against the order of the Court of the Subordinate 
Judge of Tinnevelly dated 30th September, 1938 in E. A. 
No. 289 of 1938 in O. S. No. 64 of 1933. 

R. S. Srinivasacharya and K. V. Rajagopalan for 
Appellant. 

S. Ramaswami Aiyar for Respondent. 





* A.A.O. No. 588 of 1938. 7th February, 1940, 
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The Court delivered the following 

JUDGMENT, —Mr. S. Ramaswami Aiyar for the respondent 
raises a preliminary objection that no appeal lies in this case. 
It is true that in the Madras Agriculturists Relief Act no appeal 
has been provided from orders passed under S. 19. Subsequently 
(in October, 1939) the Government have issued Rules providing 
for appeals in such cases, but those Rules have no retrospective 
effect (Chidambaram Chettiar v. Muthukumaraswams Chettiar?) 
and therefore those rules do not help the appellant. It has 
been held (vide Subbaratdu, In re?) that no appeal lies from an 
order under S. 19 dismissing the application of a judgment- 
debtor when no execution petition is pending in any Court. We 
are asked to say that it follows from this decision that if an 
execution petition is pending an appeal will lie, but the fallacy 
involved in that contention is obvious. We have been referred 


to the decision in C. R. P. No. 224 etc. of 1939 reported in 


Jami Venkatappadu v. Kannepalli Ramamurt®, where it has 
been observed (at page 856) that all the petitions in that case: 


“Must be deemed to be petitions which raise questions relating to 
execution, discharge or satisfaction of the decree and therefore come within 
the matters covered by S. 47 of the Code of Civil Procedure.” 


That observation is however merely an obtter dictum since 
_the learned Judges in that case were dealing with revision peti- 
tions which were in the end allowed. If the orders were passed 
on malters arising under 5, 47, Civil Procedure Code, appeals 
would lie and revision would be inadmissible. 


We think Mr. Ramaswami Aiyar is right in contending 
that orders under S. 19 of the Act cannot be deemed to be orders 
under S. 47, Civil Procedure Code. The application under 
S. 19 of the Act is to be made to the Court which passed the 
decree, not to the Court which is executing the decree. In 
this view the fact that an execution petition is pending makes 
no difference, not does it make any difference that the executing 
Court happens to be the Court which passed the decree. The 
application under S. 19 has to be made to the Court which 
passed the decree and it is not a matter relating to the execution 
of the decree in any sense. If the decree is scaled down, an 
appeal will lie from the new decree, but if-the application is 
dismissed, no appeal can lie. This appeal is accordingly 
dismissed with costs. 


1. (1940) 1 M.L-J. 317. 
2 (1939) 2 M.L.J. 609 (1). 3. (1939) 2 M.L.J. 853. 
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We have been asked to allow this appeal to be converted 
into a Civil Revision Petition but we think theré is no question 
of jurisdiction here. The learned sub-Judge has exercised his 
jurisdiction and has decided that this debt is not one in respect 
of which relief can be granted. We decline to allow conversion. 


K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mk, Justice BURN AND MR. Justice MOCKETT. 


A. R. Krishnaswami Aiyar and 
another .. Appellants* (Defendants 1 
l and 2). 
v. 
The Travancore National Bank, 
Ltd., represented by Messrs. J. 
V. Pirrie and C. Gill, Provincial 
Othcial Liquidators and 
another .. Respondents (Plaintiffs). 


Principaland surety—Composition by -brincipal debtor—If implied dis- 
charge of surety—Express contract by surety to be liable notwithstanding 
composstion—E ffect—Banker—If bound to disclose state of account of a 
consittuent to hts surety—Contract Act, S. 143—If appiscable. 


A surety bond provided that any contract between the borrower and 
lender by which the lender makes a composition with or promises to give 
time or not to sue the borrower will not discharge the surety or sureties. In 
a suit against the sureties after the principal debtor had entered into a com: 
position with the lender, 


‘ Held, asthe surety had expressly contracted to remain liable notwith- 
standing the discharge of the principal, it cannot now be contended that the 
discharge of the principal is au implied discharge of the surety. 


Cowper v. Smith, (1838) 4 M. & W. 519: 150 E.R. 1534 and The Union 
Bank of Manchester v. Beech, (1865) 3 H. & C. 672: 159 E.R 695, followed. 


_ There is no general legal obligation on the part of a bank to volunteer to 
a surety particulars of one of its constituent’s indebtedness for this is a 
matter on which the surety has to inform himself. 


Imperial Bank of India v. Avanusi Chettiar, (1929) 59M L.J. 513: 
ILL.R. 53 Mad. 826 followed. 

S. 43 of the Contract Act is not applicable to the case as mere non- 
disclosure as distinguished from intentional concealment cannot amount to 
“keeping silence’ under S. 143, 

Appeal against the decree of the Court of the City Civil 
Judge, Madras, dated 22nd March, 1938 and. aie in O. S. 
No. 325 of 1996. ... se 4 





KC. C C. A No, 65 0f1938. "> 1 7th December, 1939. 
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S. Athmanathan for Appellants. 
John and Row for Respondents. 
The judgment of the Court was delivered by 


Mockett, J.—This is an appeal by the defendants in a suit 
filed against them in the City Civil Court by the plaintiffs the 
Travancore National Bank, Ltd. The cause of action is very 
simple. It is on a surety bond Ex. I by which the defendants 
made themselves liable to pay to the plaintiffs the amount due 
from one K. E. Sodawalla. Under Ex. I it will be seen that 
Sodawalla had been declared the successful bidder at the auction 
chit on the 9th February, 1935, and that he was paid a sum of 
Rs. 3,145. The evidence on behalf of the bank was as given 
by P. W. 1 that they refused to pay that amount unless, as was 
their custom, sureties were furnished by the successful bidder 
of the chic fund. Two such sureties were forthcoming and they 
are now defendants 1 and 2in this case. They signed a very 
formidable document Ex. I from which it will be seen that they 
made themselves liable in as comprehensive terms as possibly 
could proceed from the draftsman’s pen. The term with which 
we are immediately concerned is contained in cl. 9 in which it 
is said: 

“it is further agreed that any contract between the borrower and the 


lender by which the lender makes a composition with or promises to give 
time or not to sue the borrower will not discharge the surety or sureties.” 


In fact under Ex. If the creditors of Sodawalla including 
the Travancore National Bank the plaintiffs in an Insolvency 
Petition No. 541 of 1935 (High Court, Madras) agreed to 
accept a sum of 4 annas in the rupee in full satisfaction of their 
claims; so that there was as envisaged by cl. 9 a composition. 
The suit was laid for the whole of the amount due under the 
bond but it was rightly held in the lower Court that a decree 
could only be given for the amount less the amount received by 
the bank under the Composition Ex. IT. 


It has been argued before us that this WA bond 
extinguishes the debt to the principal debtor and therefore there 
is no debt for which the sureties can be made liable. ` These 
very arguments have been put before the Courts in cases where 
the document was as identical with the document before us as 
it is possible for it to be with regard to its ‘terms. In C owper 
v. Smithi, a ‘document such as this was considered and the same 





1 (1838) 4 M. & W. 519: 150 E.R. 1534. 
54 


Krishha- 
swami 
Sa 

Travancore 

National 

Bank, ‘Led. 


Mockett, J. 


Krishna- 
swami 
Aiyar 

Y. 


; peyan 


Nation 
Bank, Ltd. 


Mockett,J. 


426 THE MADRAS LAW JOURNAL, REPORTS. [1940 


arguments as will be seen from the report were put .before the 
Court. Lord Abinger, C.B., stated that the deed entered into 
by the debtor was a composition deed and was within the 
express terms Of the guarantee. It authorised the plaintiffs to 


compound with their debtor. Accordingly as the surety had 


expressly contracted to remain liable, notwithstanding the dis- 
charge of the principal, it canhot now be contended that the 
discharge of the principal is an implied discharge of the surety. 
And with that the other learned Judges concurred. In a further 
decision in The Union Bank of Manchester v. Beech), 
where Cowper v. Smsih®, was considered, Pollock, C.B., disposed 
of an argument which has also been put before us in this case. 

He holds that the only distinction between the case of. Cowper 
v. Smith8, and the case before the Bench was that in the case 
then únder consideration there was an absolute release but that 
in Cowper's case? although there was not in terms a release 
there was what substantially amounted to the same thing. The 
learned Judge continues: 

“Under a composition, a part is taken in satisfaction of the whole. 
Money accepted asa part of a debt is not a composition, but a part payment. 
Where there is a release, the creditor in effect says to the debtor, ‘I release 
you from your debt’; whereas, if there is a composition only, the creditor in 
effect says, ‘I agree to accept a portion of your debt in satisfaction and dis- 
charge of the whole. The difference, however, i is merely technical, and in 
substance they are the same thing.” 

It will be seen therefore that the construction of Ex. I has 
virtually been dealt with by authority which we are content to 
follow. 


The next point argued before us was that there was a duty 
on the bank to disclose Sodawalla’s overdraft liability at the 
time the surety was taken. This point was made under two 
headings first on the general liability.of the bank under such 
circumstances and secondly a special liability in this case because 
it was alleged by the witnesses for the defence that in answer to 


questions by the defence as to the financial position of Soda- 


walla the bank representative P. W. 1 Mr. Kuruvilla assured the 
first defendant that Sodawalla’s financial position was beyond 
reproach, It is said by D. W. 2 that Mr. Kuruvilla stated :, 


“His account is one of the best. You need not be anxious. Only the 
rules require two signatures.” 





ae 
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With regard to the first aspect the contention’ of the 
defendants is clearly negatived by the decision of a Bench of 
this High Court reported in Imperial Bank of India v. Avanass 
Chettiar1, where it is laid down that there is no general legal 
obligation on the part of a bank to volunteer to a surety parti- 
culars of one of its constituent’s indebtedness, for this is a 
matter on which the surety has to inform himself. 5. 143 of the 
Contract Act on which the defendants rely is as follows :— 


“Any guarantee which the creditor has obtained by means of keeping 
silence as to material circumstances is invalid.” 


This section has been considered and the High Court of 
Bombay in a judgment delivered by Sargent, C. J., in Bala- 


krishna V. N. Kirtikar v. The Bank of Bengal, took the view - 


that the expression “keeping silence” in that section clearly 
implied intentional concealment as distinguished from mere non- 
disclosure which no doubt was a fatal objection in insurance 
policies. We agree with that view. In this particular case the 
facts are very simple. The bank called upon its customer to 
furnish surety with regard to the payment made under a chit 
fund. We see no reason to distinguish a payment under a chit 
fund from any other obligation and under these circumstances 
surely it: will be for the surety to interrogate the debtor. We 
agree that there is nothing in the authorities to suggest under 
such circumstances that the bank is compelled to break the 
confidence of its constituents and disclose its affairs to the 
surety. With regard to the second aspect the learned Judge 
has disbelieved the evidence of the defendants. He is not pre- 
pared to accept the story that by fraudulent misrepresentation 
they were induced to enter into the surety bond and we see no 
reason to differ from that view. 


The result of our conclusion is that this appeal must be 
dismissed with costs. | 


K. S. Appeal dismissed. 


epa eaa 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR JUSTICE PANDRANG Row AND Mr. JUSTICE 

HORWILL, 

Boya Lingadu alias Dubbodu .. Accused.” 


Trial by jury—Unanimous verdict -Production of stolen property— 
Evidence of witness—Jury competent to form opinion as to reltability of. - 
wtiinesses. 


The jury are entitled to form and express their own opinion as regards 
the rehability of witnesses, and one cannot exclude the possibility that they 
may have formed an adverse opinion on account of the demeanour of the 
witnesses or some other cause wnich does not find any mention in the record. 
It can hardly be urged that the jury is not competent to decide the simple 
question whether the evidence regarding the production of the properties 
stolen by the accused 1s reliable or not, and the mere fact that the opinion is 
one with which the Sessions Judge does not agree, does not miake the jury’s 
opinion a perverse or an unreasonable one. 


Reference under S. 307 of the Code of Criminal Procedure, 
1898, by the Sessions Judge of the Anantapur Division in Case 
No. 28 of his Calendar for 1939. 

Accused not represented. . i 
| The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown. l 

The. Judgment of the Court was delivered by : 

` Pandrang Row, J.—This is a reference made by the 
Sessions. Judge of, Anantapur in respect of a verdict of not 
guilty returned ;'by the jury on a charge of theft and in the 
alternative ‘of retention of stolen property knowing it to be 
stolen. The case was a very simple one. The only evidence 
incr.minating the,accused was that certain articles were produced 
by the accused before the Police Officer, who investigated the 
case, andanother witness. The ownership of the articles was 
proved by the persons in whose houses the thefts. had taken 
place. The suggestion in the cross-examination of the Police 
Officer was that the articles said to have been produced by the 
accused were really handed over to the Police by the complain- 
ants’themselves, and it is possible that the jury thought there 
was some truth in this suggestion. The jury’s verdict was 
unanimous, and it cannot be said that simply because there is no 
reason to be found in the record for disbelieving the evidence of 
these two witnesses the jury’s verdict must be regarded as 
perverse or unreasonable. The jury were entitled to form and 
express. their.own-opinion as- hi the. aia eg these-two 
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witnesses, and one cannot exclude the possibility that they 
might have formed an adverse opinion on account of the 
demeanour of the witnesses or some other cause which does not 
find any mention in the record. It can hardly be urged that the 
jury was not competent to decide the simple question whether 
the evidence regarding the production of these properties by the 
accused was reliable or not, and the mere fact that the opinion 
is one with which the learned trial Judge does not agree, does 
not make the jury’s opinion a perverse or unreasonable one. 
Apart from this, there is the fact that the trial itself was not 
according to law because the charges were wrongly joined. Two 
distinct offences of theft in two separate houses were tried at 
one and the same trial, and the alternative charges under S. 411, 
Indian Penal Code, were also in respect of each of these trans- 
actions. In other words, there were two charges under S. 411 
in respect of the properties stolen from the two houses. We 
see noreason to accept the reference. The recordsare therefore 
returned to the Sessions Judge. The accused is acquitted and 
he should be set at liberty unless liable to be detained for some 
other cause. 

KC. Reference answered. 


nee need ene enema 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—-Mr. JUSTICE WADSWORTA. 


Rao Bahadur K. Sambasiva 

Chettiar .. Appellani* (1st Respondent) 
v. 

The Right Hon’ble the Secretary 

of State for India in Council 

represented by the Collector of 
Chingleput and others .. Respondents (Petitioner and 
Respondents 2, 3 and 4), 


Moritgage—Receiver appointed in a suit on a simple mortgage—I f creates 
a charge in favour of the mortgagee in respect of rents and profits—Amount 
due to the Government from mortgagor in respect of kudimaramath— 
Priorities, 

In a suit on a simple mortgage a receiver was appointed over the mort- 
gaged properties. An amount was due from the mortgagor to the Govern- 
ment in respect of kudimaramath which had accrued due before the 
appointment of the receiver. Ina claim for directions to the receiver to pay 
the amount due to the Collector, 
eee TREC ETN IIA ee TEN AI EEI ea PRA EN Pn Bg a ae Naah, 
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Held, in India at any rate a simple mortgage does not bind the rents and 
profits of the hypotheca. The appointment of a receiver in a suit on a simple 
mortgage does not really enlarge the scope of the mortgage. The mortgagee 
has no charge over the rents and profits in the hands of the receiver. 

Case-law considered. 

Though the Court recognises an equity over other simple creditors, the 


claim of the Crown is paramount. 


Mantkkam Chettiar v, Income-tax Oficer, ee South, (1938) 1 M.L.J. 
351: LL.R. (1938) Mad. 744 (F.B.), relied on. 


And quite apart from the fact that it is a debt due to the Crown, itis a 
legitimate expense which the receiver should pay as an incident of his 
management of the property. 


Appeal against the order of the Court of the Subordinate 
Judge of Chingleput dated 19th January, 1937 and made in 
M. P. No. 405 of 1936 in O. S. No. 33 of 1936. 

S. Ramachandra Atyar for Appellant. 


The Government Pleader (B. Sitarama Rao) for Respon- 
dents. 


The Court delivered the following 


JuUpGMENT.—This appeal arises out of an order giving 
directions to the receiver appointed at the instance of the 
plaintiff in a suit on a simple mortgage to pay to the Collector 
a sum of money due by the mortgagor by way of the value of 
labour known as kudtmaramath for which the mortgagor was 
obliged to pay under the Madras Compulsory Labour Act. The 
amount due from the mortgagor in respect of kudimaramath had 
accrued due before the appointment of the receiver. The 
Collector was, of course, not a party to the suit on the mortgage 
and he filed an application under O. 40, r. 1, Civil Procedure 
Code, praying the Court to pay the money due to the Govern- 
ment out of the amount in deposit or to direct the receiver to 
pay it. A preliminary objection was taken that no appeal lies. 
It is contended that this is not, in fact an order to the receiver 
under O. 40, r. 1 but a mere order under S. 151 for payment 
out of Court at the instance of the Government. The answer 
to this contention is that the Collector’s application was framed 
under O. 40, r. 1 and that in fact the payment was directed by 
means of an order to the receiver which clearly falls under 
O. 40, r. 1 and is therefore appealable. 


The question therefore is whether the debt due to the 
Crown is entitled to priority over the debt due to the mortgagee 
in respect “of the amount recoverable from the income of the 
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mortgaged property. The appellant contends that the appointment 
of a receiver in a suit on a simple mortgage creates what is 
practically a charge in favour of the mortgagee for the rents and. 
profits of the land. He relies on certain observations in Maha- 
raja of Pithapuram v. Gokuldoss Goverdhana Doss|, on a passage 
in the judgment of Ramesam, J., in the Full Bench ruling in 
Paramaswan Pillai v. Ramasams Chettiar? and on the observa- 
tions of Madhavan Nair, J., in Khader Mohideen Sahib v. 
Nagu Bas. It is true that there are in these judgments phrases 
which give some colour to the theory that when a receiver has been 
appointed the right of the mortgagee to a preferential lien over 
the rents in respect of his mortgage-debt to the extent to which 
it is not covered by the hypotheca, is based on the theory that 
the rents are regarded as being added to the security for the 
mortgage-debt, But it seems to me that this view is clearly 
erroneous and that it was not in fact the basis of the decisions 
in the three cases above referred to. In India at any rate a 
simple mortgage does not bind the rents and profits of the 
hypotheca. The appointment of a receiver in a suit on a simple 
mortgage does not really enlarge the scope of the mortgage. 
The true nature of the proceeding is that the Court creates a 
machinery whereby the mortgagor is prevented from dissipating 
the funds which would normally be used to defray the interest 
on the mortgage, the object of the machinery being simply to 
prevent the mortgagor from profiting by the law’s delays. The 
receiver collects the rents in the first instance for the benefit of 
the mortgagee against the contingency of the hypotheca being 
insufficient. If the hypotheca satisfies the mortgage-debt then 
the receiver holds the rents for the mortgagor. The theory 
that these rents are charged in favour of the mortgagee seems 
to have arisen out of the difficulty of finding a legal basis for 
the rule that the mortgagee at whose instance a receiver has 
been appointed is entitled to priority as against the simple 
creditors of the mortgagor in claiming the funds in the hands 
of the receiver, should the hypotheca fail to satisfy his debt. 
The true basis of this rule is not, I think, that there is any 
_charge in favour of the mortgagee but that the Court gives 
preference to the mortgagee over the simple creditors in respect 
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of those moneys merely by way of justice and equity in order 
to ensure that the mortgagee shall not be damnified by the 
protraction of the suit. The decision in S. C. Venkanna v. 
Mangammal}, lays it down that the preferential claim of the 
mortgagee to the profits in the hands of the receiver is not 
based on any substantive rights to those profits which the 
terms of the mortgage do not warrant, but is merely granted 
by way of an equitable relief to the mortgagee against the 
consequences of the delay in enforcing his legal remedy. If 
it is conceded that a mortgagee has no charge over the rents 
in the hands of the receiver, it is difficult to see how he can have 
a preferential claim as against ihe Crown. His preferential 
claim as against the simple creditors has been recognized, but 
not, so far as I am aware, on any other grounds than as an 
equity which is recognised in his favour as a diligent creditor 
trying to enforce his legal remedy. As against all the unsecured 
creditors the claim of the Crown is paramount. Mamkkam 
Chetitar v. Income-tax Officer, Madura South?. The lower 
Court has relied on a decision in Soniram Rameshur v. Mary 
Pinto’ which at page 474 quotes with approval an unreported 
decision of the Rangoon High Court to the effect that a receiver 
appointed in a mortgage suit can be directed at the instance of 
the Crown to pay out of the rents and profits collected from the 
mortgaged land income-tax due by the mortgagor. One might 
be chary of treating a brief summary of an unreported decision 
as an authority in the absence of the full text of the judgment, 
but I am of opinion that the decision which appears to have been 
given in that case is based on correct principles. If there is no 
charge in favour of the mortgagee and if the mortgagee is 
merely in the position of a simple creditor in whose favour the 
Court recognises an equity over other simple creditors, there is 
no reason why the ordinary rule that a debt due to the Crown 
has preference over all other unsecured debts should not be 
enforced in this case. The-circumstances of the present case 
give an additional weight to the claim of the Crown. It is true 
that money due from a ryot who has defaulted in his duty to 
perform the customary labour for the protection of the irri- 
gation source of his land is not charged on the land, though it 
may be recovered as an arrear of land revenue. At the same 





1. (1936) I-L.R. 14 Rang. 308 (F.B.). 
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time the payment of these dues is a legitimate. expense which the 
holder of the land ought to incüf for the protection of the land: 
And although ‘in the present case the amount became payable 
before the receiver was appointed it is in my opinion a legitimate 
expense which the receiver should pay as an incident of his 
management of the-property, quite apart front the fact that it is 
also a debt. due to the Crownand so entitled to priority. Which- 
ever: way therefore one regards this claim, ıt is one which must 
be preferred to the claim of the mortgagee. I therefore dismiss 
the appeal with costs. l 


K.S. A ppeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — SIR ALFRED Henry Lionet Leacu, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


Yenamandra Jagannadham © ..” Appellani* (Plaintiff) 

| v. ; o l 

Theerthala Adilakshmi and others .. Respondents (Defen- 
dants). 


Hindu Law—Inheritance—Brother's sons daughter—If entitled to inherit. 


A brother’s son’s daughter is only four degrees removed from the com- 
mon ancestor being less than seven degrees in ascent and descent from the 
last male owner aud the test of mutuality also is satisfied. Female bandhus 
are not disqualified by reason of their sex only. She is entitled to rank as 
an heir under Hindu Law. 


Kutti Ammal v. Radakrisina, (1875) 8 M.H.C.R. 88, relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam in A. S. No. 197 of .1934 preferred 
against the decree of the Courtof the District Munsif of Rajam 
in O. S. No. 157 of 1928. 

G..Lakshmanna and G. Chandrasekhara Sastri for Appel- 
lant. l i 
B. Jagannadha Das for Respondents. 

This second appeal came on for neg, before Wadsworth, 
J. who ‘made the following 
ORDER OF REFERENCE TO A BENCH. t 


It seems to me that this appeal, which involves a decision of 
the question whether a brother's son’s daughter is an heir under the 
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-Mitakshara Law as administered in Madras, should be posted be- 


fore a Bench, there being no direct authority so far as I am aware. 
The owe geneological tree shows the position :— 





Kamayya 
Kurmayya Propositus Narasayya 
(died long ago) (died before 1895) : 
Viramma 
(died 1925) 
a anara 
ied 1 15, 
E ene Suramma): Suramma 
first defendant (died 1915) 
Second defendant Adopted son 
(daughter). (died before 1915). 


The plaintiff (appellant) sues for possession of property for- 
merly enjoyed by Viramma as heir of her husband Narasayya. 
Plaintiff (a relative of Viramma) put forward a title based on the 
will of Suramma (to whom Viramma had gifted the properties) 
and on a surrender by the presumptive reversioner Suryanarayana, 
who died long before the reversion opened. Quite obviously this 
title will not prevail against the right of the nearest reversioner to 
Narasayya’s estate. The trial Court found that plaintiff was in 
possession at any rate during the lifetime of Viramma, that defen- 
dants 1 and 2 were not reversioners of Narasayya and that plaintiff 
was entitled to a decree. The Subordinate Judge abstained from 
giving any finding on the two additional issues (relating to the 
possession of the plaintiff and the heirship of the defendants 1 and 
2) framed by the District Judge before remand but dismissed the 
suit on the strength of his conclusion that plaintiff had not proved 
title or adverse possession. He appears to have overlooked the fact 
that plaintiff is entitled to claim a decree on the strength of his 
possessory title if defendants 1 and 2 are mere trespassers. With 
reference to the heirship of second defendant he refers to a state- 
ment that there are nearer heirs, namely, the sister of Suryanarayana 
and her son, which statement so far as I can find, receives no 


. support in the evidence unless it can be deemed that a question 


asked in cross-examination of P W. 2 which elicited the reply, 
“I do not-know” can be deemed to be evidence. Since the heirship 
of second defendant was in issue and there is no evidence of nearer 
heirs, it must be taken that they do not exist, especially i in view of 
the fact that plaintiff pleaded that there were no heirs at all and 
defendants 1 and 2 pleaded that they were the nearest heirs. If 
neither of defendants 1 and 2 is found to have title, a remand will 


+ 
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be necessary to the lower appellate Court for a finding on the 
second additional issue. 


It cannot, I think, be contended that the widow of a brother’s 
son is an heir. She has no community of blood with the pro- 
positus and cannot be a bhinnagotra sapinda. The position of the 
brother’s son’s daughter, second defendant, is however different. 
She is certainly a bhinnagotra sapinda or bandhu within the five 
degrees. On the authorities, she would be excluded by any male 
bandhu entitled to succeed. But in the absence of a male heir, can 
it be said that the brother’s son’s daughter will not be entitled ‘to 
inherit to her great uncle? The authorities are summarised in 
Mayne’s Hindu Law, 10th Edition, paragraphs 509 and 510. The 
learned author quotes Lakshmanammal v. Thiruvengadal and 
Venkatasubramaniam Cheiti v. Thayarammah? and opines that the 
reasoning of these judgments is unassailable and applies to all 
descendants, ascendants and collaterals within five degrees. 
Hitherto the rights of the son’s daughter, the daughter’s daughter 
and the sister have been confirmed by legislation while the 
rights of the father’s sister, brother’s daughter and sister’s daughter 
have been recognised by Madras decisions. I do not think that the 
right of the brother’s son’s daughter to succeed has ever been 
expressly recognized or negatived by a Madras authority. But the 
following propositions seem to be established : 


(1) A brothers son’s re is a bandhu within the five 
degrees. 


(2) A female bandhu is not disentitled to inherit (in the 
absence of a male heir) merely by reason of her sex. 

(3) The heirship of female bandhus is not limited to those 
mentioned in express texts but is governed by the propinquity' of 
their blood relationship. 


Granted the truth of these propositions, it seems to follow 
that in the absence of male heirs ‘a brother’s son’s daughter would 
be entitled to inherit. 


But the subject being uncovered by authority and the decision 
being one likely to affect the position of other female bandhus of 
like degree, it seems to me desirable that the appeal should be 
placed before a Bench. The appellant should furnish typed trans- 
lations .of the pleadings and typed copies of the depositions which 
have not been printed for the use of the Bench. 


This appeal came on for hearing in pursuance of the above 
Order of Reference to a Bench, 
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The judgment of the Court was delivered by 


Krishnaswamt Aiyangar, J.—This is a second appeal 
which came before Mr. Justice Wadsworth in the first instance. 
The question raised in it related to the right of a‘brother’s son’s 
daughter to inherit under the Hindu Law, The precise question 
is not covered bv authority in this Presidency and for. that 
reason the learned Judge has referred the point for considera- 
tion by a Bench. 


The appellant was the plaintiff in the trial Court. He 
instituted the suit for the recovery-of possession of property 
which appertained to the estate of one Narasayya who died 
some time before 1895. He was succeeded by his widow, 
Viramma, who in 1895 entered’ into an arrangement with the 
next reversioner’ Suryanarayana who was her husband’s 
brother’s son. By that arrangement, Suryanarayana in con- 
sideration of a sum of'Rs. 100 agreed to Veeramma holding the 
estate as absolute owner—a transaction which is admittedly 
invalid under Hindu Law. Viramma having thus secured,’ as 
she probably thought, a valid right to dispose of the estate, 
made a gift of the property to her daughter Suramma in, 1908. 
The daughter died in 1915 having in her turn purported to 
bequeath the property in favour of the appellant in this’ second 
appeal. The appellant’s case thus rests in the arrangement of 
1895, which is totally void—a point which is not disputed. 


The appellant’s case is that he took peaceful possession of 
the property under the will and continued to enjoy the property 
undisturbed till 1925. That was the year in which Viramma 
died. After her death, the first respondent, who is Surya- 
narayana’s widow and the second respondent, his daughter, 
dispossessed him of the property. The District Munsif decreed 
the suit. On appeal by the respondents, the- District Judge 
allowed the- appeal holding that the second respondent was 
entitled to retain possession of the property on the ground that, 
she had succeeded to the estate as the next heir of Narasayya. 
It is admitted that if she is an heir under the Hindu Law, the 
appellant must fail, as his rights based on mere possession 
cannot prevail against those of the true owner. The only 
question then is whether the second respondent is not the true 
owner, and whether she has_not succeeded. to the estate of 
Narasayya in the events which have happened. 


1) THE MADRAS LAW JOURNAL REPORTS. 437 


The second respondent is the daughter of a brother’s son 
of the propositus, and is only four degrees removed from 
Narasayya’s father, the common ancestor. She is thus within 
the prescribed limit of proximity, being less than seven degrees 
in ascent and descent from the last male owner. Further the 
test of mutuality is also satisfied as she and Narasayya are 
sapindas of each other in the Mitakshara sense of the term. 
Her right to succeed to the estate cannot be questioned except 
on the ground that being a female she is not within the class of 
heritable bandhus. But it is now too late in the day to question 
the proposition that under the Hindu Law as administered in 
this Presidency, female bandhus are entitled to come in after the 
male bandhus are exhausted, provided of course they satisfy the 
other conditions required by law. A series of decisions of this 
Court commencing from Kutti Ammal v. Radhakrishna! have 
established their right to rank as heirs under Hindu Law. It is 
true that there has been no direct decision relating to the right 
of a brother’s son’s daughter to inherit. But this can make 
very little difference, once it is established, as we hold it to be, 
that females are not to be disqualified by reason of their sex 
only. This proposition is firmly established for such a length 
of time that it is unnecessary to discuss it. The second appeal 
therefore fails and must be dismissed with costs. 


K.S. ; : Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LIONEL Leacu, Chief 
Justice AND MR. JUSTICE KRISHNASWAMY AIYANGAR. 


Municipal Council, Adoni .. Appellant* (Respondent) 
V. . - 
G. V. C. Babu Naidu .. Respondent (Appellant). 


Madras District Municipalities Act (V of 1920), Ss.93 (1) and 94.4— 
Licensee's agent transacting business within Municipality—Levy of profession- 
tax— Meaning of ‘transaction of business'—Retatl customers—Prices being 
fixed by Government, not altering character of transaction. 

For the purpose of 5S. 93 (1) of the Madras District Municipalities Act, 
1920, if a person assesséd to tax by the Municipality is a licensed distiller, of 
arrack at another pldce, but his agent sells arrack to licensed'retail dealers 
within the Municipality, the Municipal Council has the right to levy- profes- 
sion-tax on the agent who trarisacts business within the Municipality for not 
Jess than sixty days in the half year. 5S. 94-A says‘that if a person employs a 
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servant or agent to represent him for the purpose of transacting business in a 
Municipality the person shall be deemed to transact business there and the 
servant or agent shall be liable for the profession-tax whether or not he has 
power to make binding contracts on behalf of his employer. 


The fact that the prices which the agent charges are fixed by the Govern- 
ment does not make his transaction any the less sales; nor does the fact that 
the licencee’s agent’s only customers in the Municipality are licensed retail 
dealers alter the character of the transactions. 


The Municipal Council of Cocanada v. The “Clan Line’ Steamers, Lid, 
(1918) 36 M.L J. 226: I.L R. 42 Mad. 455 and Hajfee Shaikh Meera Rowther 
v. The President of the Corporation of Madras, (1909) I.L R. 33 Mad. 82, 
distingnished. 

Appeal preferred under cl. 15 of the Letters Patent against 
the judgment of the Hon'ble Mr. Justice Wadsworth dated 21st 
September, 1938*-and passed in S A. No. 597 of 1934 preferr- 
ed against the decree of the District Court of Bellary in A. S. 
No. 26 of 1933 (O. S. No. 508 of 1932, District Munsif’s 
Court, Bellary). 

M.S. Ramachandra Rao for Appellant. 


P. Chandra Reddi for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice.-The appellant is entitled to succeed. The 
appeal arises out of a suit filed by the respondent in the Court 
ofthe District Munsifof Bellary for a declaration that the appel- 
lant council had acted illegally in requiring him to pay profes- 
sion-tax in respect of the three half years ending with 3lst 
March, 1931, 30th September, 1931 and 3lst March, 1932, and 
for an injunction restraining the appellant from levying the tax. 
The District Munsif held that the respondent was liable to the 
tax except in respect of the half year which ended with 31st 
March, 1931. He was of the opinion that the respondent was 
not liable in respect of that half year because the notice of 
demand had not been given within the required period. The 
respondent appealed to the District Judge of Bellary in respect of 
the reliefs which had been refused him and the appellant filed a 
memorandum of objections challenging the correctness of the 
District Munsif’s decision that the respondent was not liable to 
pay the tax in respect of the first of the three half years. The 
respondent’s appeal failed and the appellant’s memorandum of 
objections was accepted. The result was that the District Judge 
dismissed the suit with casts. The respondent then filed a 
second appeal which was heard by Wadsworth, J., who allowed 





* (1938) 2 M.L.J. 1035. 
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it. The learned Judge held that the respondent was not liable 
for the payment of the profession-tax because in his opinion the 
respondent was not carrying on business at Adoni. 


The facts are these. The respondent is a licensed distiller 
and owns an arrack distillery at Bellary. Under the terms of 
his license he is required to maintain depots for the sale of 
arrack at various places in the Bellary District. One of these 
places is Adoni. The depot at Adoni is in charge of an agent 
of the respondent and he sells arrack to licensed retail dealers. 
The price is fixed by the Government and the sales are restricted 
to licensed retail vendors. The money received in respect of 
arrack sold at the Adoni depot is paid by the respondent’s agent 
into the treasury the same evening. The question which arises 
is whether in these circumstances the resporident transacts 
business in Adoni within the meaning of S. 93 (1) of the 
Madras District Municipalities Act, 1920. The section gives a 
Municipal Council the right to levy profession tax on a person 
who transacts business within the Municipality for not less than 
sixty days in any half year. S. 94-A says that if a person 
employs a servant or agent to represent him for the purpose of 
transacting business in a Municipality the person shall be 
deemed to transact business there and the servant or agent shall 
be liable for the profession-tax whether or not he has power to 
make binding contracts on behalf of his employer. Wadsworth, 
J., held that the respondent was not carrying on business within 
the Municipal area of Adoni, and his reasons may be gathered 
from the following passage in his judgment :— 

“It is true that the depot keeper at Adoni has authority to deliver goods 
in return for cash and I suppose that on the narrowest view it might be said 
that every time he delivered liquor in return for cash there is an executed 
contract of sale. But his control over the trade is in fact purely mechanical. 
The price is fixed elsewhere; the vendee must be only certain licensed 
persons; the money is paid straight into an account in the treasury and ail 


these accounts from which profits can be ascertained and with the help of 
which control can be exercised are maintained in Bellary.” 


The learned Judge here disregards the essential factor that 
the respondent’s agent in charge of the Adoni depot enters into 
contracts for the sale of arrack on behalf of his master who 
makes profits on these transactions. A person who sells 
goods in a particular place must be deemed to be carrying on 
business in that place and the respondent sells arrack at Adoni. 
The fact that the prices which he charges are fixed by the 
Government does not make his transactions any the less sales; 
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nor does the fact that the respondent’s only customers at Adoni 
are licensed retail dealers aller the character of his transactions. 
The fact that the respondent’s agent is required to pay into the 
treasury at the close of:a day’s business the moneys which he 
has received for the arrack sold that day has no bearing on the 
question and the same is to be said with regard to the keeping 
of accounts at Bellary. The respondent sells arrack at Adoni 
and therefore is carrying on business at Adoni within the 
meaning of S. 93 of the Act. It would be a different matter if 
all contracts for the supply of arrack were made in Bellary and 
goods were merely delivered in Adoni through an agent, out that 
is not the position. 


In the course of his udsun the learned Judge referred 
to Gramger & Son v. Gough, The Municipal Council of 
Cocanada v. The “Clan Line’ Steamers, Lid, Hajee Shaikh 
Meera Rowther v. The. President of the Corporation of Madrass 
and Eastern Distilleries and Sugar Factories, Ltd. v. The 
Municipal Council,. Negapatam4. None of these cases lends 
support to the opinion which he has expressed. The case of 
Grainger & Son v. Gough! had reference to a French firm 
which sold wine through a commission agent in London. The’ 
agent obtained orders from persons in England for the firm’s 
wine which was sold to the customers as it lay in the firm’s 
cellar at Reims. The customer paid the cost of packing-and 
carriage and took all the risk. Therefore the delivery to him 
took place in France. .Thé question was whether the French 
firm was exercising a trade in the United Kingdom and it was 
held that it was not. . 


` In The Municipal Council of Cocanada v. The “Clan Line” 
Stea ners Lid.2, the question was whether a shipping company 
which had an agent in Madras and a sub-agent at Cocanada was 
liable to be taxed at Cocanada as.a firm transacting business 
there. The shipping company earned profits by carriage of goods 
by sea and in the course of its business loaded-and unloaded’ goods 
at Cocanada. Its head office was at Glasgow,.bit its principal 
agent in the Madras ‘Presidency had - his office at Madras. The 


sub-agent. at Cocanada had no power to enter into contracts - 


with -shippers: -This could only be done by the- agent -at 
` (1896) A.C. 325. `. E E" 

2. (1918) ANLI. 226: LL.R. 42 Mad. 455. 
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Madras. The company was assessed by the Municipality of. 
Cocanada to tax under S. 53 of the District Municipalities Act 
(IV of 1884) for exercising its trade and carrying on business 
in Cocanada. It was held that the company was not liable for 
the tax as it was not transacting business in Cocanada. The 
difference between that case and the present case is that the sub- 
agent at Cocanada had no authority to enter into contracts on 
behalf of the company’s clients and no contracts were entered 
into there. All the contracts were entered into in Madras. In 
the present case, the contracts are entered into in Adoni and the 
goods are supplied there. 

Hajee Shaik Meera Rowther v. The President of the 
Corpuration of Madrasi, was a similar case. A firm had its 
place of business in Tinnevelly, but kept an agent in Madras 
for the purpose of purchasing piece goods for despatch to 
Tinnevelly where they were sold. It was held that the firm 
was not liable to profession-tax in Madras. The case of 
Eastern Distilleries and Sugar Factories, Lid. v. The Municipal 
Council of Negapatams, has no bearing at all on the question 
under discussion. The question there was whether the company 
had an office at Negapatam and the decision turned on the 
meaning to be attached to the word ‘office’ in r. 16 of 
Schedule IV of the Madras District Municipalities Act, 1920, 
That question does not arise here. 


After we had intimated that we could not accept the deci- 
sion of the learned Judge on the question whether the respondent 
was carrying on business in Adoni an attempt was made to 
support the julgment on the ground that there had been 
irregularities in the demands in respect of the three half years. 
The alleged irregularities formed no part of the case set forth 
in the plaint, and no issue was framed on the question. The 
District Munsif did allow the question of the validity of the 
demand for the first half year to be raised, but the ‘District 
Judge reversed His decision on the ground that this contention 
had not formed part of the respondent’s case and the appellant 
had not had notice of it in time to meet it. It is said that if the 
council had had notice it would have been in a position to show 
that on the facts the contention could not be maintained. We 
consider that the District Judge adopted the right attitude in 
refusing toallow the matter to be raised. It follows that we are 





1. (1909) I.L.R. 33 Mad. 82. 2. (1932) 38 L.W. 226. 
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not -preparéd to allow it to be raised in this Leiters: Sa 
Appeal. - 
The appeal will be allowed and ‘the responđent’s suit 
dismissed with costs here and in the Courts. below. 
K. C. Appeal allowed: 


amtaa er 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—SIR SIDNEY Burn, Officiating Chief . Justice 
AND Mr. JUSTICE KrisHNASWAMI ALYANGAR, 


N.K. R. M. N. Nagappa. Chettiar and 
others .. Appellants* (Plaintiffs 
Eo 2 to 5, and Defen- 

i l l dants 3 to 6) 

-< O D < = 

Raja Srimanthu Muthu Vijaya Raghu- 
' natha Doraisingam ahas Gouri 
Vallabha Thevar Avl., Zamindar of 
Sivaganga through his authorised 
agent and Diwan Mr. R. M. Sunda- L3 
ram Esq: and another . .. Respondents (Defen- 
dants land 7). 7 


Madras C ourt of Wards Act (I of 1902), S. 49—Notice as condition pre- 
cedeni to instituiton of suit against Court of Wards—Proper form. 

A notice to the Court of Wards who were in management of an estate 
was issued-on behalf of the deities and it was conten:led that the notice was 
invalid as it did not contain a proper description of the intending plaintiff. 
In the notice in question the names of the temples were mentioned as also 
the village in which they are situate. 

- Held, it is sufficient compliance with S. 49 even on a strict construction. 
Although the names of the managers are mentioned as the plaintiffs and 
although they have been described ın the plaint as trustees, in the eye of the 
law, they are merely the managers, the de:ties themselves being the true 
plaintiffs in fact. 


Appeal -under cl. 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Wads- 
worth dated 12th January, 1939 and passed in S. A. No. 10/6 
of 1936 preferred to the High Court against the decree of the 
District Court of Ramnad at Madura in A. S. No. 216 of 1933 
(O. S. No. 131 of 1929, Sub-Court, Devakottai). ; 

S. V. Venugopalachari for Appellants. 

M. E. Rajagopalachars for Respondents. 

The judgment of the Court was delivered by 

‘Krishnaswamt Atyangar, J—This is an appeal under the 
Letters Patent-from the Judgment of Wadsworth, J., who con- 


“ 
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firmed on second appeal the decision of the District Judge, 
Ramnad, reversing the judgment of the Suboidinate Judge of 
Devakottah in O.S. No. 151 of 1929 on his file. The suit had 
been instituted by the trustees and hukhdars of three temples in 
the village of Naganathapuram, for a declaration that the 
boundaries fixed by the survey authorities between the village 
of Veeriyanandal belonging to the temples, and the adjacent 
village of Senjai belonging to the zamindar of Sivaganga were 
wrong und for the rectification of those boundaries in accord- 
ance with the true rights of the parties. At the time of the 
survey and at the date of the suit the Sivaganga zamindari was 
under the management of the Court of Wards and the latter 
were accordingly joined as the first defendant in the suit. The 
Court of Wards however dropped out of the litigation after the 
disposal of the suit in consequence of the zamindar having 
assumed possession of the estate. The zamindar stepped into 
their place in the lower appellate Court and has since been 
contesting the claim of the plaintiffs. The Subordinate Judge 
decreed the suit disallowing all the contentions raised by the 
Court of Wards. One of those contentions was that the suit 
was incompetent as the condition precedent to the institution of 
a suit against the Court of Wards, namely, the issue of a proper 
notice under S. 49 of the Madras Court of Wards Act, had not 
been fulfilled. A registered notice Exhibit M in the case had 
been given to the Court of Wards before suit, but it was attack- 
ed as being defective in material particulars and therefore 
invalid. Liffering from the trial Court, the learned District 
Judge on appeal upheld that contention and accordingly dismis- 
sed t e suit. A second appeal was preferred to this Court and 
it came on before Wadsworth, J. He concurred with the 
decision of the learned District judge and dismissed the second 
appeal Leave was however given by the learned Judge for 
preferring a Letters Patent appeal against his judgment and the 
appeal accordingly now comes before us. 


The notice in question is as follows :— 


To, 
1. The District Collector of Ramnad and Agent of the Court of Wards 
Sivaganga estate at Madura. 
2. The Estate Collector, Court of Wards, Sivaganga Estate, Sivaganga. 
Sir, 
On behalf of the devasthanams of Perumal Koil, Sivan Koil and 
Pillayar Koil, etc . in Naganathapuram and the trustees thereof V N. Venkata- 
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chalam Chettiar and others, I hereby give you notice under the provisions 
of the Court of Wards Actas follows. 

The notice then proceeds to set out the cause of action and 
the relief claimed. The only defect in the notice which is said 
to invalidate it is that it does nol contain a proper description 
of the names and the places of abode of the intending plaintiffs. 
In particular it is said that whereas there are five plaintiffs who 
joined in instituting the suit, the name of one of them alone, 
namely, Venkatachalam Chettiar is mentioned in the notice and 
the names of the others have been entirely omitted; nor has the 
address even of Venkatachalam Chettiar been given. It is clear 
that if the suit is to be regarded as a suit by the trustees, the 
notice must be held defective asthe requirement of S. 49 have 
not been satisfied. In the light of the decision of the Privy 
Council in Bhagchand Dagadusa v. The Secretary of State for 
Indial, full effect must be given to the language of the statute 
and it is not permissible to put a liberal construction upon that 
language or to say that it will be enough if there is a sub- 
stantial compliance with the conditions of the section. The 
statute has laid down certain definite formalities to be observed 
as a preliminary to a suit against the Court of Wards and we 
cannot whittle down the effect of S. 49 by adopting a liberal or 
beneficent interpretation. 

The appellants have however placed before us an argument 
which to our mind appears to have great force. They contend 
that the notice fully complies with the requirements of S. 49 in 
as much as'the names and address of the devasthanams which 
are the real plaintiffs are mentioned which, it is urged, is all 
that is required by the statute. In the case of such ‘temples it is 
now settled that the presiding deity is a juristic entity having 
itself the right to sue and be sued. In Pramatha Nath Mullick 
v. Pradyumna Kumar Mullick? Lord Shaw delivering the 
judgment of the Privy Conncil laid down the law on the point 
in these terms :— 

“A Hindu idol is, according to long-established authority, founded upon 
the religious customs of the Hindus, and the recognition thereof by Courts 
of Law, a “juristic entity.” It has a juridical status with the power of suing 
and being sued. Its interests are attended to by the person who has the deity 
in his charge and who is in law its manager with all the powers which would, 
in such circumstances, on analogy, be given to the manager of the estate of 


an infant heir. Itis unnecessary to quote the authofities, for this doctrine, 
thus simply stated. i~ firmly established.” 


1. (1927) 53M LJ. HI: LR. 540A 334: ÈL R. 51 Bom. 725 (PC). 
2: (1925) 49 M.L.J. 30: 1..R. 52 LA. 245:1.L,R. 52 Cal. 809 (P.C.). 
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It follows that the real plaintiffs in the suit are the presid- 
ing deities of the devasthanams mentioned. Although the 
managers are often described as trustees they are not trustees in 
law as the devasthanam properties are not vested in them in 
trust. A notice which complies with the requirements of S. 49 
so far as the temples are concerned cannot therefore be said to 
be open to objection for the reason that the names and 
addresses of the managers have not been stated. In the notice 
in question the names of the temples are mentioned as also the 
village in which they are situate. This in our opinion is a 
suiicient compliance with S. 49 even on a strict construction. 

It is true that in the cause-title to the plaint the names of 
the managers are mentioned as plaintiffs without reference to 
the temples or the presiding deities. In paragraph 3 of the plaint 
it is however stated that the plaintiffs are some of the trustees 
and hukhdars of the devasthanam consisting of the Perumal 
Koil, Sivan Koil and Pillayar Koil, etc., in Naganathapuram, 
Karaikudi. In para. 4 the further statement occurs that 
the village of Veeriyanendal belongs to and is in the enjoyment 
of the said devasthanam. Looking at the plaint as a whole it 
is absolutely clear that no personal rights of the plaintiffs were 
asserted in the suit. Although the names of the managers are 
mentioned as the plaintiffs and although they have been described 
in the plaint as trustees, it is clear in the eye of the law that 
they are merely the managers, the deities themselves being the 
true plaintiffs in fact. The proper form of a suit where a deity 
figures as a party has been the subject-matter of consideration 
by a Full Bench of the Allahabad High Courtin Jodhi Rai v. 
Basdeo Prasad}, The proposition was there laid down that 
inasmuch as an idol is a juristic person capable of holding pro- 
perty, a suit in respect of property in which an idol is interested 
is properly brought or defended in the name of the idol, although 
ex necessitate rei the proceedings in the suit must be carried on 
by some person who represents the idol, usually the manager of 
the temple in which the idol is installed. 

Regarding the suit, as we must regard it, as a suit instituted 
by the presiding deities of the three temples we must hold that 
a notice issued on bebalf of the devasthanams stating their 
names and the village in which they are situateis a proper notice 
within S. 49 of the Madras Court of Wards Act. It follows 


1. (1911) LL.R. 33 All. 735. 
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that the appeal must be allowed and the decree of the learned 
Subordinate Judge re-tored except in regard to the portion of 
S. No. 13 in Veeriyanendal village claimed in the suit but not 
referred to in the notice. The respondents must pay the costs 
of the appellants both in this Court as well as in the District 
Court. 


KO. ; Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 
PRESENT:—LorRD THANKERTON, LorRD ROMER AND SIR 
GEORGE RANKIN, 
Raja Janaki Nath Roy and another .. Appelants* 


v. 
Raja Pramatha Nath Malia and others .. Respondents. 


Mortgage—Subrogation—Condstions for applicability of principle—Pay- 
ment of entire amount due on prior encumbrance—Doctrine of consolidation 
—A pplicabslity—-Transfer of Property Act (IV of 1882 as amended), S. 92— 
“Mortgage has been redeemed”—-Effect of expression. 

In order to entitle a person to invoke the equitable doctrine of subrogation 
he must either occupy the position of a surety of the debt or must have made 
the payment under an agreement with the debtor or creditor that he should 


“receive and hold an assignment of the debt as security or he must stand in 
< such a relation to the mortgaged premises that his interest cannot otherwise 


be adequately protected. Further a person who claims to be subrogated to 
the rights of a mortgagee must pay the entire amount of the encumbrance. 
Payment of a portion only of the encumbrance is not sufficient. 

A mortgagor by successive instruments mortgaged four properties, 4, B» 
C and D, to the plaintiffs. Each sum advanced was expressed to be charged 
alco on the property or properties previously mortgaged and each property 
newly mortgaged was expressed to be charged also with the sums previously 
advanced. Atatime when the sums on the first three mortgages, but not on 
the fourth, were already due, the defendant paid off the first three sums with 
money which he had advanced to the mortgagor under a registered deed 
providing inter alia that he, the defendant, should pay the plaintiffs the sums 
due on all four mortgages and then be subrogated to their rights under those 
mortgages. The defendant having declined to pay off the sums owing under 
the fourth mortgage when they fell due, those sums remained owing where- 
upon the mortgagees instituted a suit to enforce that mortgage by sale of all 
four properties, impleading the defendant with the mortgagor and others 
because he maintained that he was in the position of a first mortg-gee with 
regard to properties 4, B and C. It was held that the fourth mortgage to 
the plaintiffs uid not operate as a single mortgage on all the four properties 
and that the three earlier mortgages were subsisting. 

Held, that the defendant was entitled to be subrogated to the rights of the 
mortgagee in respect of the prior encumbrances either under S 92 of the 


* P, C. Appeal No. &7 of 1928. 10th November, 1939. 
Bengal Appeals Nos. 9 and 14 of 1937. 
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Transfer of Propetty Act, 1882, as amended, or under the’ general law, and 
that the plaintiffs were entitled to enforce their rights against property D 
only. 

Gurdeo Singh v. Chandrikah Singh, (1907) I.L.R. 36 Cal. 193, approved. 

Held, further, that the doctrine of consolidation was not applicable.to 
the case as the properties were not independently mortgaged. 

The doctrine of consolidation can only apply where a mortgagee holds a 
mortgage on property A and also a separate mortgage on property B belong- 
ing to the same mortgagor. In such a case after the expiry of the legal right 
of redemption the mortgagor in cases where the right of consolidation is still 
applicable is only allowed to exercise his equitable right of redemption of the 
one property on the terms of redeeming the other. Inthe case however of a 
mortgagee holding a first mortgage on property 4 and also a second mortgage 
on the same property the mortgagor cannot on payment of the first mortgage 
redeem the property, that is to say, claim a reconveyance and delivery up of 
the title deeds and so forth, unless he repays what is due on the second mort- 
Sage. 

Decision of the Calcutta High Court affirmed. 


On appeal from a Judgment of the High Court of Judica- . 


ture at Fort William in Beneal dated lst December, 19436, 
which varied a decree of the Additional Subordinate Judge 
Howrah dated 3rd January, 1933. 


L. P. E. Pugh, K.C. and J.M. Pringle for Appellants—lIt is 
submitted first that the fourth mortgage was comprehensive of all 
the four properties putting an end to the then earlier mortgages, 
and that therefore the fourth respondent is not entitled to be 
subrogated. But in any event even if that point fails, the fact 
remains that properties 4, B and C are charged also with the sums 
owing under the fourth mortgage, and that until those sums are 
repaid those properties cannot be redeemed. The redemption of 
the properties is the essential pre- requisite laid down by the 
Transfer of Property Act if a person is to be entitled to be subro- 
gated. It is not enough that he should have paid off the sums 
owing in respect of those properties. Finally, nothing can be said 
to have defeated the appellant’s rights of consolidation. The High 
Court relied on the fact that, when the first three mortgages were 
paid off the money due in thé fourth had not yet become due but 
that fails to take account of the fact that the fourth mortgage 
specifically charged all the four properties. 

Sir Herbert Cunliffe, K.C. and W. Wallach for 4th Respon- 
dent—The principle of consolidation does not apply to this case 
because the reason why properties A, B and C cannot be redeemed 
is not that the charges on them have been consolidated with the 
charge of property D but because they are themselves charged by 
way of second charge with the charge on property D. That is not 
a case for consolidation at all. The appellants when they accepted 
payment of the sums due under the first three mortgages, knew all 
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about the agreement of December, 1427, between the respondent 
and the mortgagor and they therefore knew that the respondent was 
to be subrogated to their rights. As faras the fourth respondent 
had paid off the sums due under the first three mortgages, he had 
satished the pre-requisites for subrogation laid down by S. 92. 
How can it be argued that the section really requires redemption of 
the mortgaged properties? If they had to be redeemed and the 
mortgagor in fact redeemed them, there would be no rights left to 
which the principle of subrogation can apply. Counsel referred to 
Gurdeo Singh v. Chandrikah Singh}, 

10th November, 1939, Their Lordships’ judgment was 
delivered by 

Lorp Romer.—These are consolidated appeals against the 
judgment and decree of the High Court of Judicature at Fort 
William in Bengal dated the 1st December, 1936, which varied’ 
the judgment and decree of the Additional Subordinate Judge 
of Howrah dated the 3rd January, 1933. The question to be 
decided is whether, as held by the High Court, the respondent 
No. 4, Kumar Pramatha Nath Roy, is entitled to be treated as 
a mortgagee of the properties A, B and C hereinafter mentioned, 
tanking in priority to the mortgage thereon of the appellants, 
or whether, as held by the Subordinate Judge, the appellants’ 
mortgage ranks in priority to any claim of the said respondent.: 
There was also atone time a question as to the relative priorities 
of the mortgages of the appellants and the said respondent on 
property D, hereinafter mentioned. It was indeed the question 
involved in the cross-appeal of the said respondent being the 
second of the two consolidated appeals. This cross-appeal was, 
however, abandoned at the hearing before their Lordships and 
the priority of the appellants’ claims in respect of this property 
is now admitted. 

The facts giving rise to the appeals are as follows. On the 
8th April, 1924, Raja Pramatha Nath Malia being the respondent 
No. 1 executed in favour of the appellants a mortgage on certain 
properties (hereinafter referred to as “property 4”) to secure- 
the sum of 2 lacs of rupees repayable on the 8th April, 1925, 
with interest at the rate of 1Oper cent. per annum. The mortgage 
was in the usual English form. 

On the: 30th November, 1925, respondent No. | executed 
another mortgage in favour of the appellants to secure a loan 
of 1 lac of rupees repayable on the 30th November, 1926, with 


1. (1907) LL.R, 3% Cal, 193. 
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interest at the rate of 12 per cent. per annum. The mortgage 
fecites that the mortgagor was entitled to certain properties 
therein mentioned (hereinafter referred to as “property B”) and 
was also enti led to property A subject to the said mortgage of 
the 8th April, 1924, on which it recites that the 2 lacs of rupees 
and interest were still owing. By the operative part of the deed 
the mortgagor purported to convey property B to the appellants 
subject to the proviso for redemption thereinafter contained, 
and also charged property 4 with the repayment of the 1 lac of 
rupees and interest “by way of additional security”; and also 
“by way of additional security” charged property B with the 
repayment of the moneys secured by the mortgage of 8th April, 
1924. Then followed the proviso for redemption. It in effect 
provided that if the mortgagor should pay the 1 lac with 
compound interest at 12 per cent. per annum on the 30th 
November, 1926, and should “on demand” pay all monies secured 
by the mortgage of the 8th April, 1924, the mortgagee would 
reconvey to the mortgagor properties 4 and B. There then 
followed a covenant by the mortgagor for payment of the 1 lac 
on the 30th November, 1926, and of the interest thereon on the 
dates therein mentioned. 

It is a curious piece of conveyancing, but the effect of it is 
reasonably clear. The earlier mortgage of the 8th April, 1924, 
remained unimpaired. It was in no sense replaced by the later 
mortgage. The 2 lacs of rupees that had become repayable on 
the 8th April, 1925, remained owing as was recited in the later 
mortgage, and it was owing by virtue of the covenant to pay it 
contained in the earlier deed. No demand for repayment was 
necessary before the appellants could sue for its recovery or 
enforce the first mortgage on property A by which it was 
secured. The mortgagor could too for his part pay off the 
2 lacs and the mortgagee could not refuse to accept them. But 
the mortgagee had by virtue of the later mortgage a second 
charge on property A to secure the 1 lac payable on the 3Uth 
November, 19.6, and could not therefore before that date have 
been compelled to perform the several acts in relation to 
property A specified in S. 60 of the Transfer of Property Act 
under the headings (a), (b) and (c). The mortgagor could 
not therefore have redeemed property A as distinct from 
redeeming, that is, paying off the first mortgage thereon. 


On the 29th November, 1926, respondent No. 1 executed 
anotber mortgage. The money secured this time was 1 lac 
57 
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of rupees and the primary security for it consisted of a first 
charge on certain properties, hereinafter called property C. 
But the 1 lac was also charged on properties 4 and B as a third 
and second charge thereon respectively, and the monies secured 
by the two prior- mortgages were also charged as a first charge 
on property C. The indenture by which all this was carried 
out contains recitals of the two earlier mortgages (although 
the indenture of the 30th November, 1925, is recited as being 
one to secure the sum of 1 lac only) and recites that there was 
then due and owing by the mortgagor to the mortgagees under 
the mortgage of the 8th April, 1924, the principal sum of 2 lacs 
of rupees with interest and u der the mortgage of the 3th 
November, 1925, the principal sum of 1 lac with interest. (This 
was not quite accurate inasmuch as the 1 lac was not payable 
until the following day.) Then there followed a recital that 
the date of repayment of the amount due under the mortgage 
of the &th April, 1924, having expired the mortgayees called 
upon the mortgagor to repay the same but that the mortgagor, 
being unable then to repay it, had offered to furnish additional 
security for the amounts that were then or might thereafter be 
due to the mortgagees under the two mortgages of the 8th 
‘April, 1924, and the 30th November, 1925, in the manner 
thercinafter appearing. By the operative part of the deed the 
mortgagor, in consideration of the further advance then made 
to him of another lac of rupees, purported to convey property C 


. to the mortgagees, “subject to the proviso for redemption 


thereinafter contained.” It was then witnessed that to secure the 
repayment of this further lac the mortgagor charged properties 
A and B and that the same should not be redeemed or redeemable 
until “the said sum of rupees 2 lacs and 1 lac secured by the 
hereinbefore in part recited indentures of mortgage together 
with interest and costs as in the said indentures respectively 


‘mentioned as also the said further sum of rupees I lac together 


with interest and costs as herein mentioned are fully repaid 
and liquidated.” ; 


The mortgagor then by way of further and additional 
security, and in consideration of the sums due under the earlier 
morigages, charged and mortgaged property C, and then follows 
this provision: “And the same shall not notwithstanding 
anything hereinafter contained be redeemed or redeemable 
until the said principal sums of rupees two lacs, one lac and 
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one lac respectively together with interest thereon as provided 
by the said recited indentures of mortgage and hereby respectively 
is fully paid and liquidated.” Then there follows a proviso 
which so far as material is to the following effect: that if the 
mortgagor should on the 29th November, 1927, pay to the 
mortgagees the 1 lac then advanced with interest thereon and 
should pay all the outgoings on properties 4, B and C, and 
should also pay all monies that might be owing under the 
mortgages of the 8th April, 1924, and the 30th November, 1925, 
then the mortgagees would reconvey the properties A, B and C. 
Following upon this proviso there is a covenant by the mortgagor 
for payment on the 29th November, 1927, of the 1 lac then 


advanced together with interest at 10 per cent. per annum as 
therein mentioned. 


The provisions contained in this indenture relating to 
redemption of the various properties are somewhat obscure. 
They overlap and are to some extent reduntant. For it is quite 
plain in their Lordships’ opinion that the indenture is not and 
was not intended to be a comprehensive mortgage of properties 
A, B and C replacing the two earlier mortgages of the 8th 
April, 19 4, and the 30th November, 1925. Those two mort- 
gages are treated as continuing in existence, and the sums of 
2 lacs and 1 lac thereby respectively secured: would be recover- 
able by the mortgagees by virtue of the covenants to pay them 
therein respectively contained, and not by virtue of any 
covenant to pay them contained in the indenture in question. 
For there is no such covenant. At any time after the 9th 
November, 1926, the mortgagor could have co npelled the mort- 
gagees to accept payment of the 2 lacs and the 1 lac and so 
- have redeemed the two mortgages. He could not however have 
redeemed the properties 4 and B with the results mentioned in 
S. 60 of the Transfer of Property Act. But this would have 
i een due to the fact that the mortgagees, by virtue of the third 
mortgage, had a third charge on A and a second charge on Bto 
secure the 1 lac of rupees advanced when the last-mentioned 
mortgage was executed. The provisions in this mortgage 
relating to the redemption of these two properties are, in their 
Lordships’ opinion, merely a recognition of this fact. 

On the lith November, 1927, respondent No. 1 executed 
yet another mortgage in favoyr of the appellants, this time on 
properties hereinafter referred to as property D, and to secure a 
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fresh advance of Rs. 1,25,000 with interestat 9 per cent., to be 
repaid on the 11th November, 1929. The mortgage (in which 
respondent No. 2 joined as a guarantor) followed very closely 
the mortgage of the 29th November, 1926, though in some 
respects the conveyancing showed a slight improvement. It 
recited the three earlier indentures of mortgage and that there 
was then due and owing to the mortgagees “under and by virtue 
of” the said indentures respectively the principal snms of 2 lacs, 
1 lac and 1 lac with certain sums for interest. There followed 
a covenant to repay the further sum of Rs. 1,25,000, then being 
advanced with interest thereon at 9 per cent. per annum on the 
llth November, 1929, and a “grant” to the mortgagees of pro- 
perty D subject to the proviso for redemption thereinafter 
contained. This proviso was in the usual English form, namely, 
that if the mortgagor should on the 11th November, 1929, pay 
the Rs. 1,25,000 with interest, the mortgagees would reconvey 
property D to the mortgagor or as he should direct. But then 
follows a clause to which the appellants attach much import- 
ance. It is in these terms: “And the mortgagor doth hereby 
declare that all those properties” (being the properties A, B, C 
and D) “shall be a security for and stand charged with the 
payment to the mortgagees of the moneys due under the said 
indentures of mortgage dated, respectively, the 8th April, 1924, 
the 30th November, 1925, and the 29th November, 1926, and 
the said sum of Rs. 1,25,000 and the interest thereon according 
fo the covenant hereinbefore contained and shall not be redeem- 
able until payment to them of all moneys due under the said 
mortgages of the 8th April, 1924, 29th November, 1925 (sic), 
and 30th November, 1926 (sic), and the sum ‘of Rs. 1,25,000 
with interest thereon respectively.” It was then provided that 
all the powers, provisions, covenants and agreements contained 
in the said three recited indentures of mortgage relating to the 
title or for securing the repayments of all moneys due there- 
under or otherwise should extend to and be applicable for 
securing the further sum of Rs. 1,25,000 and all interest, costs, 
charges and expenses in the same manner in all respects as if 
the same powers, provisions, covenants and agreements were 
therein repeated with such alterations as would be necessary in 
consequence of the further advance of Rs. 1, 25,000. 


It is contended by the appellants that this mortgage of the 
llth November, 1927, is a comprehensive mortgage of pro- 
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perties 4, B, C and D to secure the repayment of the four sums 
of 2 lacs, 1 lac, 1 lac and 1,25,C00 of rupees and that the three 
earlier indentures no longer subsisted as separate and indepen- 
dent mortgages. Their Lordships are unable to accept this 
contention. The mortgage is in much the same for.a mutatis 
mutundis as the mortgages of the 30th November, 1925, and 
the 29th November, 1926; and their Lordships have already 
given their reasons for thinking that neither of these two mort- 
gages put an end to the mortgage or mortgages that preceded 
them. The same sort of reasoning applies equally to the mort- 
gage of the 11th November, 1927. This mortgage recites the 
three earlier mortgages and treats them as being on foot. Had 
the mortgagees sought to recover the moneys due under them 
they would have had to sue the mortgagor upon the covenants 
therein respectively contained. Such covenants had in no way 
been abrogated or replaced by any covenant for repayment 
contained in the fourth mortgage. The moneys secured res- 
pectively by the four mortgages were moreover repayable at 
different times and did not all carry interest at the same rate. 
It is almost inconceivable that if the intention of the parties had 
been to create a fresh and comprehensive mortgage on all the 
four properties to secure the sum of Rs. 5,25,000, the indenture 
of the llth November, 1927, would have assumed the form that 
it did, even though the parties may have wished that the four 
items making up that sum should be repayable at different times 
and carry varying rates of interest. There would have been a 
new covenant for payment covering all four sums and a new 
charge of the entire sum on all the four properties 4, B, C and 
D. It is, however, to be observed that the result of doing this 
and abrogating the existing mortgages on A, B and C would 
have been to give priority to any intermediate charge the mort- 
gagor might, unknown to the appellants, have created upon 
those properties. To avoid this it was essential for the 
appellants to keep the three existing mortgages on foot, and 
this in their Lordships’ opinion they successfully accomplished. 

How material it is to arrive at a proper conclusion upon 
this point will become apparent at a later stage in this judg- 
ment. In the month of December, 1927, respondent No. 1 was 
desirous of paying off the appellants, and accordingly arranged 
that respondent No. 4 should advance him the sum of 
Rs. 7,25,000 on the security of properties 4, B, C and D and 
certain other’ immovable properties of his. But though ‘the 
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dates fixed for repayment of the first three of the mortgages 
had passed, the repayment date provided in the fourth mortgage 
had not yet arrived. In these circumstances the respondent 
No. 1 by an indenture dated the 27th December, 1927, purported 
to: grant and convey to the respondent No. 4, by way of morts 
gage, properties A, B, C and D and other the properties set 
forth in the schedule thereto to secure repayment of the sum of 
Rs. 7,25,000. In this mortgage the four previous mortgages to 
the appellants were recited, aud then there followed a recital in 
these terms :-— 


“Whereas the said last mortgage of the eleventh day of November one 
thousand nine hundred and twenty-seven not having yet fallen due the mort- 
gagor and the said Kumar Pasupathinath Maliah have requested the mort- 
gagee to retain in his hands on account of the mortgagor out of the said sum 
of Rupees Seven Lacs and Twenty-five thousand the sum of Rupees One Lac 
and Fifty thousand to be held and applied by the mortgagee for and on 
account and on behalf of the mortgagor in payment of the said morigage of 
the eleventh day of November one thousand nine hundred and twenty-seven 
as and when the same may fall due and to pay to the mortgagor at the 
execution of these presents the balance of Rupees Five Lacs and seventy-five 
thousand with a view to enable him simultaneously therewith to pay off 
thereout the moneys under the said three geveral recited Indentures of mort- 
gage of the eighth day of April one thousand nine hundred and twenty-four, 
thirtieth day of November one thousand nine hundred and twenty-five and 
the twenty-ninth day of November one thousand nine hundred and twenty- 


: a3 
< 


Bix. 


This recital was substantially repeated in the operative part 
of the indenture which also contained a clause to the following 
effect :— ` 


“It is hereby agreed and declared by and between the parties to these 
presents that upon payments of the amounts due to the said Raja Janaki Nath 
Roy and Jadu Nath Roy under the said several mortgages of the eighth day 
of April one thousand nine hundred and twenty-four, thirtieth day of 
November one thousand nine hundred and twenty-five, twenty-ninth day of 
November one thousand nine hundred and twenty-six and eleventh day of 
November one thousand nine hundred and twenty-seven respectively or any 
of them the Mortgagee will in addition to the security hereby created be also 
entitled to be subrogated tothe position of the said Raja Janaki Nath Roy 
and Jadu Nath Roy notwithstanding that a Reconveyance or Reconveyances 
shall have been granted by the said Raja Janaki Nath Roy and Jadu Nath 
Roy in respect of the mortgage or mortgages paid off an| such mortgage or 
mortgages shall be deemed to be kept alive for the benefit and protection of 


the mortgagee.” 

This indenture having been (or being about to be) 
executed a representative of respondent No. 4, together with 
a representative of respondent No. 1, called upon -the first 
of-the two appellants on the 27th December, 1927, -and 
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tendered him a cheque for the amount due under the first three 
mortgages. The said appellant was not at first willing to accept 
the money unless the amount which was owing but had not yet 
become payable under the fourth mortgage was paid at the same 
time. Buton the next day, upon being made acquainted with 
the provision of the mortgage of the 27th December, 1927, 
relating to the payment of this last mentioned amount when it 
fell due, he withdrew his objection and he was then paid on 
behalf of himself and the other appellant the full sum due under 
the first three mortgages. 


It has not, however, been proved that the appellants or 
either of them were at this time made acquainted with the pro- 
visions in the mortgage of the 27th December, 1927, as to 
respondent No. 4 being subrogated tothe rights of the appellants 
under the frst three mortgages. 


For reasons into which it is not now material to inquire 
respondent No. 4 was not willing to pay off the remaining 
amount secured by the fourth mortgage when it felldue for pay- 
ment on the lith November, 1929, and such mortgage has 
accordingly never been discharged in full In these circum- 
stances the appellants on the 21st January, 1931, instituted the 
present suit for the purpose of enforcing their rights under the 
fourth mortgage. They impleaded as defendants the mortgagor 
respondent No. 1, and respondents 2 and 3 to whom respondent 
No. 1 had in the meantime assigned his equity of redemption. 
Taking the view that the only effect of the payments to them of 
the moneys due under the first three mortgages was to leave 
them in the position of first mortgagees of properties 4, B, C 
and D for the amount still remaining due to them under the 
fourth mortgage, they also implealded respondent No. 4 as a 
person who by reason of the mortgage inhis favour of the 27th 
December, 1927, was entitled to redeem the fourth mortgage. 
They prayed a decree for the sum remaining due under the 
fourth mortgage and in default of payment a sale of properties 
A,B,C and D. The defence of respondent No 4 (the only 
defendant whose position has to be considered on this appeal) 
was, so far as is now material, that in the circumstances he was 
in the position of first mortgagee of the properties 4, B and C 
as having been subrogated to the position of the appellants under 
the first three mortgages. 
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The Subordinate Judge, however, decreed the suit. He 
thought that the fourth mortgage contained a contract to the 
contrary within the meaning of S. 61 of the Transfer of Pro- 
perty Act and that the appellants had a right of consolidation 
that was fatal ro the contention of respondent No. 4. That 
being so, he said, the principle of subrogation “has nu room to 
play.” He nevertheless considered the law as to subrogation at 
some length, and came to the conclusion tht it could not in any 
event have availed the said respondent inasmuch as (1) the first 
three mortgages had been paid off not by the said respondents 
but by the mortgagor and (2) that there could never be subro- 
gation where a mortgagee is not paid off in full. 


The matter then went to the High Court by way of appeal. 
The appeal was successful. The Court held that though by 
reason of the express contract contained in the fourth mortgage 
the appellants had not been deprived by S. 61 of a right to con- 
solidate their mortgages, yet the doctrine of consolidation could 
not avail them in ismuch as at the date of the payment of of the 
first three mortgages the money due under the fourth mortgage 
had not then become payable. As to the questionof subrogation 
they observed that the proposition laid down by the Subordinate 
Judge upon that point had not been supported in the arguments 
before them, but considered that the equitable rigut of subroga- 
tion was recognised in India. The High Court accordingly 
varied the decree of the Subordinate Judge by dismissing the 
suit against respondent No. 4 with costs there and below, by 
decreeing the suit against respondents 1 to 3 alone, and by 
ordering in default of payment of the sum decreed a sale of 
property D only. 

From that judgment an appeal is now brought by the 
appellants to His Majesty in Council. 

With all respect to the learned Judges in the Courts helow, 
the doctrine of consolidation has nothing to do with the case. 
That doctrine can only apply where a mortgagee holds (say) a 
mortgage on property 4 and also a separate mortgage on pro- 
perty B belonging to the same mortgagor. In such a case after 
the expiry of the legal right of redemption the mortgagor in 
cases where the right of consolidation is still applicable is: only 
allowed to exercise his equitable right of redemption of the one 
property on the terms of redeeming the other. In the case, 
however, of a mortgagee holding a first mortgage on property 
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_ A and also a second mortgage on the same property the mort- 
gagor cannot on payment off of the first morigage redeem the 
property, that is to say, claim a reconveyance and delivery up of 
the title deeds, and so forth, unless he repays what is due on the 
second mortgage. But this is not because-of the doctrine of 
consolidation but by reason of the fact that he has a second 
mortgage on the property. 

Now on the 28th December, 1927, the position of the 
appellants in relation to properties 4, B and C was that they, 
were in effect first mortgagees of such properties to secure the 
sums advanced under the first three mortgages. But they also 
held a charge upon the properties to secure the sum advanced 
under the fourth mortgage, a sum, however, which had not then 
become due. In those circumstances they could not have refused 
to accept payment of the former sums when tendered. But the 
properties themselves could not be wholly redeemed because of 
the charge thereon of the sum advanced under the fourth mort- 
gage, a position that was recognised by the express terms of that 
mortgage. This did not, however, in any way affect the right 
of a person other than the mortgagor himself on paying or 
providing for the payment of the sums due under the first three 
mortgages to be subrogated to the rights of the appellants under 
those documents. 


In this connection reference must now be made to S. 92 of 
the Transfer of Property Act, of which the third and fourth 
paragraphs are in these terms :— 


“A person who has advanced to a mortgagor money with which the 
mortgage has been redeemed shall be subrogated to the rights of the mort- 
gagee whose mortgage has been redeemed, if the mortgagor has by a 
registered instrument agreed that such person shall be so subrogated. 

Nothing in this section shall be deemed to confer a right of subrogation 
on any person unless the mortgage in respect of which the right is claimed 
has been redeemed in full.” 


This section was inserted in the Act by the Amending Act 
20 of 1929 and was not therefore in force in December, 1927, 
though there have been conflicting decisions in India upon the 
question whether or not the section has a retrospective effect. 
Their Lordships do not find it necessary to express any opinion 
upon this question, because whether the case now to be decided 
be governed by the section or by the law applicable in India 
before this section was passed, the respondent No. 4 is, in their 
Lordships’ an a ANG to Hag right of subrogation that he 
claims. 
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‘Taking first the law as it stood in December, 1927, it has 
nowhere been better expressed than it was by Mookerjee, J., in 
the case of Gurdeo Singh v. Chandrikah Singhi, That learned 
Judge said this (p. 217): “It may be said in general that to 
entitle one to invoke the equitable right of subrogation he must 
either occupy the position of a surety of the debt or must have: 
made the payment under an agreement with the debtor or 
creditor that he should receive and hold an assignment of the 
debt as security or he must stand in such a relation to the 
mortgaged premises that his interest cannot’ otherwise be 
adequately protected.” As already stated, respondent No. 4 
in terms contracted with the mortgagor, that on payment off of 
the first three mortgages out of the money advanced by him he 
was to be subrogated to the rights of the appellants under those 
mortgages. Mookerjee, J., however, went on to point out that 
a person who claims to.be subrogated to the rights of a mort- 
gagee must pay the entire amount of the incumbrance in ques- 
tion. Payment of a portion only of the incumbrance is not 
sufficient. It is obvious, he said, that the contrary views would 
lead to endless difficulties. With these observations of the 
learned Judge their Lordships desire to express their entire 
agreement. It is indeed to be observed that such a qualification 
of the right of subrogation applies whether the right be claimed 
under the statute or under the pre-existing law. 

‘Turning now to the statute the first thing to be observed is 
that the third paragraph of S. 92 only applies where the mort- 
gage has been redeemed. In the present case itis said that the 
mortgage has not been redeerned inasmuch as there has been no 
reconveyance, or what in India’ takes the place of a reconveyance. 
This contention, however, loses sight of the distinction between 
the redemption of a mortgage and the redemption of the pro- 
perty mortgaged. In their Lordships’ opinion it is clear that the 
words in the section “mortgage has been redeemed” refer 


‘merely to the payment off of the mortgage money and not to an 
‘extinction of the mortgagees’ rights over the mortgaged pro- 


perty. If such rights had become extinguished there would be 
none to which the person advancing the money could be subro- 
gated. The fourth paragraph moreover seems to contemplate 
that a mortgage may be redeemed in part, and this clearly shows 
that by redemption is meant no more than payment of the 
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‘mortgage money. That being so and the mortgage of the 27th 
December, 1927, having been duly registered, the respondent 
No. 4 is entitled to be subrogated to the rights of the appellants 
under the first three mortgages by virtue of the plain terms of 
S. 92 if such section be applicable. If it is not applicable, he 
has a conventional or contractual right to be so subrogated 
under the pre-existing law. But in neither case could he have 
been so subrogated if only a part of the moneys due under the 
incumbrances in respect of which he claims to be subrogated 
has been paid. Now it is contended by the appellants as to this 
that the result of the transactions between them and their mort- 
gagor culminating in the mortgage of the 1lth November, 1927, 
was as if there had been but one mortgage of the whole of the 
properties 4, B, C and D for the total amount due on the whole 
of the mortgages, that is to say, that the fourth mortgage was a 
comprehensive mortgage of all the properties taking the place of 
and putting an end to the first three mortgages. If the appel- 
lants are right as to this they are entitled to succeed; for only 
part of the money secured by the fourth mortgage has been 
paid. 

It was in order to ascertain whether this contention could 
prevail that their Lordships thought it necessary in the earlier 
part of this judgment to consider the provisions of the appel- 
lants’ mortgages in some detail. Having done so and for the 
reasons there given their Lordships, as already stated, are 
unable to accept the appellants’ contention upon this point. 

Their Lordships are accordingly of opinion and will 
humbly advise His Majesty that both the appeal and the cross- 
appeal should be dismissed. 

In the circumstances they think that the proper order to 
make as to costs is to direct the appellants to pay nine-tenths of 
the costs of respondent No. 4 of the consolidated appeals, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE BURN AND MR. JUSTICE STODART. 


Rukmani Ammal .. Appellant* 
l (Ist Defendant) 
v. : 
Subramania Sastrigal and another .. Respondents 
(Plaintiffs). 


Civil Procedure Code (V of 1908), O. 41, r. 6, sub-rule 2—Appeal pending 
against order for sale of immovable property in execution of decree—Appk- 
cation for stay of sale—If Court has discretion to grant or refuse stay — 
Refusal of stay—If tllegality—O. 21, r, 64—Sale to be of property sufficient 
to realise amount due under decree. 

Sub-rule 2 of r..6 of O. 41 is quite clear that when an order has been made 
for the sale of immovable property in execution of a decree and an appeal is 
pending from such decree, the sale, shall, on the application of the judgment- 
debtor to the Court which made the order, be stayed on such terms as to 
giving security or otherwise as the Court thinks fit until the appeal is 
disposed of. 

Babu Harnarain Sahi v. Sadhu Govind Rai, A.I.R. 1932 All. 551, dissented 
from. 

The Court has no discretion in the matter of granting or refusing stay, 
though it has discretion in the matter of imposing terms. Refusal of stay 
and sale thereafter is a clear illegality and the sale must be set aside. 
Executing Courts have to note that O. 21, r. 64 provides that no more of 
the judgment-debtor’s property ought to be sold than is sufficient to realise 
the amount due under the decree. It is also desirable to sell the property 
in small parcels if that will fetch a better price. 


Appeal against the order of the Court of the Subordinate 
Judge of Trichinopoly dated 16th December, 1937 and made in 
E. A. No. 8 of 1935 in E. P. No. 390 of 1933 in O. S. No. 6 
of 1927. 

B. Sttarama Rao, R. Gopalaswamt Atyangar and 
G. Thiagaraja Sastri for Appellant. 

T. M. Krishnaswam Ayar and A. Balasubramania Aiyar 
for Respondents. 


The judgment of the Court was delivered by 

Burn, J.—This appeal is from an order of the learned 
Subordinate Judge of Trichinopoly in E. A. No. 8 of 1935 dis- 
missing the appellant’s application under O. 21, r. 90 
and 5. 47 of the Code of Civil Procedure to set aside a sale 
held in execution of the decree in O.S. No. 6 of 1927. The 
final decree in the suit was passed on 23rd February, 1933 and 
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the sale was held on 28th November, 1934. Several irregulari- 
ties were alleged on behalf of the judgment-debtor. The 
learned Subordinate Judge held that no irregularities had been 
made out and also held that the lands had been sold for reason- 
able prices and that therefore no substantial loss had been 
caused. He therefore dismissed the petition. 


In appeal Mr. Sitarama Rao for the appellant has pressed 
before us strongly the contention that the sale was illegal. The sale 
was fixed for 21st November, 1934. On the 21st of November, 
1934, the judgment-debtor put in an application under O. 41, 
r. 6, sub-rule (2) praying that the sale might be stayed for two 
months on the ground that appeals were pending against the 
final decree and from an order of the Court on the application 
to set aside the preliminary decree in the suit. The learned 
Subordinate Judge dismissed this petition on 28th November, 
1934, and the sale was held on the same day. Mr. Sitarama 
Rao referring to the wording of O. 41, r. 6, sub-rule (2) con- 
tends that the Court has no option but to grant stay of sale on 
such terms as to giving security or otherwise as the Court 
thinks ft. We think that this contention is well founded. 
Mr. Krishnaswami Aiyar for the respondent has referred us toa 
decision reported in Babu Harnarain Sahi v. Sadhu Govind Kau. 
In that case Mr. Justice Kendall expressed the opinion that sub- 
tule 2 of r. 6 does not impose on the Court which ordered the sale 
an obligation to stay the same merely because the property which 
is to be sold is immovable property. With all respect to the 
learned Judge we are unable to agree. Sub-rule 2 of r. 6 is 
quite clear that when an order has been made for the sale of 
immovable property in execution of a decree and an appeal is 
pending from such decree, the sale, shall, on the application of 
the judgment-debtor to the Court which made the order, be 
stayed on such terms as to giving security or otherwise as the 
Court thinks fit until the appeal is disposed of. We can see no 
justification for supposing that this rule means anything else than 
what it says. Mr. Krishnaswami Aiyar points out the danger 
that the judgment-debtor will be in a position to paralyse the 
executing Court, that he will be able to lie by until the last 
moment, then come up just when the sale is going to take place 
and get it stopped. We think there is sufficient answer to this 
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in the provision that the Court may impose such terms as to 
giving security or otherwise as it thinks fit. Ifthe Court.thinks 
that the application has been designedly delayed, the Court can 
deal with it by prescribing conditions. If the judgment-debtor 
appears only on the morning to which the sale is posted, the 
Court has a discretion to say for example, that the sale will be 
stayed if the judgment-debtor produced the amount for which 
the sale is going to be held within half an hour or one hour. 
There is no limit to the discretion of the Court in imposing 
terms and that the Court is not without power to deal with a 
vexatious judgment-debtor in this way if the Court is obliged to 
stay a sale when such an application is made is quite clear from 
the terms of O. 41, r. 6, sub-rule (2). The learned Judge 
was therefore wrong when on 28th November, 1934, he 
thought he had discretion to stay or refuse to stay the sale, 
When the Code says the executing Court shall not sell in certain 
circumstances and the Court nevertheless proceeds to sell, the 
Court has committed in our opinion, what is more than an irre- | 
gularity. It amounts clearly to an illegality. The learned 
Subordinate Judge ought to have imposed whatever terms he 
thought fit and if those terms were not complied with he could 
then have directed the sale to proceed. On this ground alone 
we think that this appeal must succeed. Moreover, we are of 
opinion that the learned Subordinate Judge acted unreasonably — 
in declining any postponement of the sale. It was shown 
that the judgment-debtor had been appealing against earlier 
orders passed by the executing Court and had been applying to 
this Court to stay the sale and that her last application for stay 


‘had been dismissed on 20th November, 1934. In those circum- 


stances it appears to us that the learned Subordinate Judge 
ought to have realised that there was no chance of selling this 


‘property. to the best advantage since there must have been con- 


siderable uncertainty as to whether the sale would or would not 
be held at all. It would have been quite easy for the learned 
Subordinate Judge to prescribe conditions which would have been 
satisfactory to the decree-holder. It was shown that after the 
decree was passed the decree-holder realised Rs. 14,000 towards 


‘the amount of the decree by consenting to sales by the judg- 


ment-debtor to third parties. The learned Subordinate Judge 
might, for example, have prescribed that the judgment-debtor 
“Should pay; say, Rs. 20,000, within a month and there seems 
to be no reason to believe that the judgment-debtor would not 
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have been able to comply with some such condition as that. 
The learned Subordinate Judge was not, we think, justified in 
holding that the application to stay the sale was devoid of bona 
fides and was designed merely to cause delay. 

Another irregularity which undoubtedly occurred in the 
proclamation of the sale was that the proclamation for the sale 
of lands in Athikudi was affixed to Survey No. 131/1, which 
was not an item of land proposed to be sold. In the circum- 
stances of this case we do not consider that it was a material 
irregularity since there was another sub-division of the same 
survey number that was intended to be sold and we do not think 
that any intending bidder could have been misled by the mere 
affixing of the proclamation to a pole planted in Survey 
No. 131/1. 


A more serious objection that Mr. Sitarama Rao has 
pressed before us is that the lower Court failed to consider the 
question whether it would not be better to sell the lands in 
small lots rather than in large lots. The extent sold was 67 
acres in the village of Peruvalanallur (53:12 acres of nanja 
and 13-93 acres of punja) and 29 acres in Athikudi (21-95 
acres of nanja and 7-26 acres of punja). The whole of the 
land in Peruvalanallur was sold as one lot and realised 
Rs. 60,000. The whole of the land in Athikudi was sold in 
another lot and realised Rs. 30,600. The judgment-debtor was 
contending from the beginning of the execution proceedings that 
the sale ought to be in small parcels and it appears that in April 
1934 the learned Subordinate Judge directed the decree- 
hoider to put in an estimate of the value of each item of the 
lands to be sold “in case the properties have to be sold in various 
lots.” But when the proclamation came on to be settled in 
September 1934 the learned Subordinate Judge has recorded that 
the only point for determination was whether the prices given 
by the decree-holder should be accepted. This, of course, was 
incorrect because he had also to determine the other point which 
was still pressed by the first defendant that the properties ought 
to be sold in small parcels. We think this is a matter of im- 
portance because it is obvious that there are not many persons 
likely to bid for 67 acres of land at a time or for 29 acres. 
There must bea much large number of persons who are in a 
position to bid for parcels consisting of 1, 2, 3,4 or 5 acres. 
Mr. Krishnaswami Aiyar for the respondent has endeavoured to 
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persuade us that the learned Subordinate Judge had considered 
this point but we think it is quite clear from the terms of the 
order on 18th September, 1934, that he did not consider it at all. 
If he had considered it, it would be difficult to say that 
the sale in two lots instead of a large number of lots 
by itself constituted an irregularity. But we think there 
is good reason to believe that the sale in two lots has 
caused the prices realised to be less, considerably less, than they 
otherwise would have been. It is no doubt the case that the 
value of land was declining between 1929 and 1934. But we 


.do not see reason to believe that it declined by so much as 50 


per cent. There was very good evidence to show that nanja 
lands of similar situation and quality to those sold fetched over 
Rs. 2,000 per acre in 1929. There was some evidence about the 
sales of nanja lands both in Peruvalanallur and Athikudi even 
up to 1933 in which prices of nearly Rs. 2,000 per acre were 
realised. The prices actually fetched at the sale are approxi- 
mately Rs. 1,000 per acre. It seems probable that if sold in 
small lots better prices could have been obtained. 


Another objection taken by Mr. Sitarama Rao for the 
appellant was with regard to the misdescription of certain items 
of dry lands. For example Survey No. 140/1 in Athikudi was 
described as punja but as a matter of fact it consisted of a tope 
containing a large number of mango and cocoanut trees. 
Survey No. 249721 was a similar tope. Itwas alleged that both 
these topes were close to house sites and could have been sold as 
building sites for a great deal more than their value asmere dry 
lands. Survey No. 22/3 it was shown contained a large number 
of clusters of bamboos. The attention of the executing Court 
was invited to these matters in April 1934 and in September 
when the terms of the proclamation were being drawn up the 
judgment-debtor reiterated the contentions raised by her in 
April. It has often been pointed out that the duty of drawing 
up the proclamation is the duty of the Court. Therefore it is 
no answer to these objections to say that the decree-holder is 


‘free from blame or has acted bona fide. These misdescriptions 


are clearly irregularities which would be very likely to affect the 
prices realised. They come within O. 21, r. 66 (2) (e) being 
matters which the Court should bring to the notice of possible 
purchasers in order to enable them to judge the probable value 


of the property. 
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For these reasons we think this appeal must be allowed and 
the sale must be set aside. The appellant will recover her costs 
from the respondent. 

In reselling the property we desire to invite the attention of 
the executing Court in particular to O. 21, r. 64 from which it 
is clear that no more of the judgment-debtor’s property ought 
to be sold than is sufficient to realise the amount due under the 
decree. This has a bearing upon the desirability of selling the 
property in small parcels a subject we have already dealt with. 


The case having been set down to be spoken to this day, the 
Court made the following 


OrRDER.—We intended the appellant to recover costs both 
in the Court below and here. 
K. S. Appeal allowed. 


PARAEROA eanna 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE PATANJALI SASTRI 


Yarlagadda Venkatasubbayya .. Appellant* (Plaintif). 
v. 
Gajjala Satyanarayanamurty and 
others .. Respondents (Defendants). 


Principal and agent—Contract to sell goods—Purchase by agent of goods 
—Principal advancing money for cover against agent's possible loss—~Pledge 
by agent of goods without authority of princtpal—~Whether conversion in law 
—Repudtation of contract by principal—Claim of agent to be paid purchase 
money according to original agreemeni—How far justifiable in the circum- 
stances. 


Where the appellant, a groundnut merchant, entered into an agreement 
with the respondent, a firm of business agents, whereby they were to pur- 
chase groundnuts and sell the same as per instructions of the appellant, 
stocking them in the meanwhile in their godowns, and the appellant advanced 
some amount as cover against any possible loss on the understanding that 
whenever the goods were sold the respondents were to deduct the purchase 
money paid by him less that advance received from appellant, with interest 
as well as godown rents and commissions agreed to be charged and pay the 
balance, if any to the appellant; but, however, owing to financial embarrass- 
ment the respondent pledged the goods as well as other goods with a Bank 
for obtaining a loan and in course of time redeemed them also; and as the 
respondents received no instructions from appellant they wrote a letter to 
him to pay them the amounts due and take back the goods to which appellant 
replied repudiating the contract referring to a settlement between the parties, 
and treating this letter as a repudiation of the contract, the respondents sold 
the goods and claimed, as per the original understanding mentioned above, 
for the balance after deducting the advance sum, etc., 
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Held, (1) that ice could be no conversion in law, as contended “for by 
the appellant, by the .pledge of the goods with a bank by the respondents 
without the authority of the appellant, because there could be no question 
of conversion by the party in respect of a property, title to which still 
remained vested in him. 

Bowstead on Agency (Art. 76) relied on. 

(2) Since the respondeat by reason of his having purchased the goods on 
his own responsibility, though on account of the appellant, was vis a vis the 
latter, in the position of an unpaid vendor with a right to retain the goods 
until payment of the balance of the purchase money, so the appellant was not 
entitled to possession of the goods even if the respondent, notwithstanding 
the non-payment of the balance of the purchase money, had intended that 
the property in the goods should pass to the appellant, of which there was 
absolutely no evidence in the case. : 

Lord v. Price, (1874) L.R. 9 Ex. Cas. 54, relied on. 


Appeals against the decrees of the Court of the Subordinate 
Judge, Masulipatam, in A. S. Nos. 56 and 57 of 1935. respec- 
tively preferred against the decrees of the Court of the District 
Munsiff of Masulipatam in O..S. Nos. 17 and 81 of 1934. 


A, Lakshmayya for Appellant. 


P. Somasundaram and P. Suryanarayana for Bree ponerse 
The Court delivered the following ge 


JupGMENntT.—These two connected second appeals arise out 
of a suit and a cross-suit brought in the District Munsif’s 
Court, Masulipatam. ` O. S. No. 17 of 1934 was a suit by the 
appellant for an account of dealings in groundnut with the 


respondents, a firm of Commission Agents and O. S., No. 81 of 


1934 was by the Commission Agents against the appellant. for 
recovery of Rs. 856-7-0 said to be due to them on those 
dealings. The question for determination in both the suits 


being the same, they were heard and disposed of together by a 


common judgment in both the Courts below. Both the suits 
having been decided against the appellant in the lower appellate 
Court, he has preferred these appeals. As the first respondent 


_ has been the principal contesting party throughout, he is herein- 


after referred to as the respondent. 


The facts of the case may be briefly stated. The appellant 
who is a groundnut merchant entered into an agreement in 
October, 1932, with the respondent whereby he was to purchase 
groundnuts and sell the same as per instructions of the appel- 


lant, stocking them in the meanwhile in godowns which he 


rented for the purpose. The appellant advanced Rs. 1,000 as 
cover against any’ possible loss that might result from the 
transaction. The respondent was to purchase the groundnuts i in 
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the market advancing the purchase money himself or making 
himself personally responsible for the purchase money to the 
vendors. When the goods were sold, the respondent was to 
deduct the purchase money paid by him less the advance received 
with interest as well as godown rents and commission at the 
agreed rate and pay the balance of the proceeds, if any, to the 
appellant. Purchases were made in pursuance of this agree- 
ment in November and December, 1932 and the goods were 
stocked in a godown. On Ist March, 1933, however, owing to 
financial embarrassment, the respondent pledged these goods as 
well as other goods with the Andhra Bank, Ltd., at Masulipatam 
and obtained a loan. This loan was repaid and the pledge re- 
deemed some time in May, 1933. It is in evidence—and it was 
not disputed—that the market began to decline from January, 
1933. The appellant did not send any instructions to the res- 
pondent to sell the goods till September, 1933, when the 
respondent wrote Ex. III to the appellant calling upon him to 
pay the amounts due to him and take the goods. As there was 
no reply, he wrote another letter (Ex. ITI-A) to the same effect 
on 19th October, 1933. To this letter, the appellant sent a 
reply (Ex. X) dated 20th October, 1933 in which he stated that 
on coming to know of the pledge of the goods by the respon- 
dent, he had raised objection and that the respondent had then 
agreed to take the groundnuts himself and settle the account by 
paying the appellant Rs. 3-2-0 a bag. The appellant thus re- 
pudiated the claim made by the respondentin Ex. III and III-A 
and, in turn, called upon him to pay the amount due to the 
appellant at Rs. 3-2-0 a bag in accordance with the settlement 
referred to above. The respondent treated this letter as a 
breach of the contract by the appellant and sold the goods and 
after giving credit to the sale proceeds and the original advance 
received, claimed a sum of Rs. 856-7-0 as due to him in O. S, 
No. 81 of 1934 while the appellant claimed in his suit O. S. 
No. 17 of 1934 an account of the dealings on the basis of the 
agreement which he put forward in his letter (Ex. X). The 
lower appellate Court found that the agreement put forward by 
the appellant was not true and, as stated above, rejected his 
claim and decreed that of the respondent. 

The appellant’s learned counsel did not contest—as indeed 
he could not in second appeal—the finding of the lower appellate 


Court that there was no settlement between the parties in 
March, 1933, as alleged by the appellant. But the learned 
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Counsel argued as a matter of law that the respondent’s pledge 
of the goods purchased by him on account of the appellant 
without the latter’s authority amounted to a conversion of the 
goods and that the respondent was therefore liable to pay 
damages for conversion according to the rates prevailing in the 
market at the time of the pledge. This contention cannot be 
accepted for two reasons, first, the respondent having himself 
advanced the purchase money in respect of the goods purchased 
by him on account of the appellant, the property in the goods 
cannot be said to have passed to the appellant until the amount 
advanced by the respondent for the purchase of the goods is 
paid to him. The law is thus stated in Bowstead on Agency :— 


“Where an agent, by contracting personally renders himself personally 
liable for the price of goods bought on behalf of his principal, the property 
in the goods, as between the principal and agent, vests in the agent, and does 
not pass to the principal until he pays for the goods, or the agent intends that 
it shall pass, and the agent has the same rights with regard to the disposal 
of the goods, and with regard to stopping them in transitu as he would have 
had if the relation between him and his principal had been that of seller and 
buyer” (Art. 76). 


In this view, the correctness of which has not been disputed, 
the very foundation of the appellant’s contention fails, as 
obviously, there could be no question of conversion by the res- 
pondent in respect of property title to which still remained 
vested in him. 


Secondly, it is well established that to entitle a person to 
claim relief on ground of conversion or trover, he must show 
not only title to the properiy concerned but also a right to the 
present possession thereof. But one who has not paid the 
purchase money in respect of goods purchased by him has no 
right to claim possession of the goods before paying the whole 
of the purchase money due as the seller has a lien on the goods 
for the unpaid purchase money. It has thus been held in Lord 
v. Price’, that a purchaser of goods which continued in the 
possession of the vendor subject to his lien for unpaid purchase 
money cannot sue a third person for a conversion of the goods. 
The plaintiff there purchased two lots of cotton at an auction 
sale but paid only the deposit required and so had to leave the 
cotton in the field where the auction had been held. One of the 
lots was removed by mistake by the defendant who had also 
bought some lots at the sale and the plaintiff brought the action 
for damages for conversion. The Court of Exchequer held 


1. (1874) L.R. 9 Ex. Cas. 54. 
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that the plaintiff not having paid the residue of the purchase 
money had no right of present possession in respect of the 
goods purchased by him, such right being still in the vendor by 
virtue of his lien and that therefore the plaintiff was not 
entitled to maintain an action for the tortuous removal of the 
goods. Now, according to the authority cited above, the respon- 
dent by reason of his having purchased the goods on his own 
responsibility, though on account of the appellant was, vis a vis 
the latter, in the position of an unpaid vendor with a right to 
retain the goods until payment of the balance of the purchase 
money. The appellant was not therefore entitled to possession 
of the goods even if the respondent, notwithstanding the non- 
payment of the balance of the purchase money, had intended 
that the property in the goods should pass to the appellant of 
which, however, there is absolutely no evidence in the case. 

The learned Counsel for the respondent also contended 
that the respondent must be deemed to be a tacit pledgee, having 
paid the purchase money for the goods out of his own pocket, 
and was therefore entitled to repledge the goods and relied 
upon Bar Dukan v. Gopal Singh1, while the learned Counsel for 
the appellant challenged that position on the authority of, Firm 
Tejpal Jamna Das v. David?. It is unnecessary however, to 
consider this point as the appeals fail on the other grounds 
indicated above. 

Both the appeals are therefore dismissed. The appellant 
will pay the costs of the first respondent in S. A. No. 602 of 
1936. No order as to costs in S. A. No. 603 of 1936. 

Leave refused. Appeals dismissed. 

KG. —— 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 

Rm. L. M. L. V. Alagammai Achi .. Appellanis* (Plam- 


and another tifs 1 and 2) 
2. 
Vr. Pl. M. Palaniappa Chettiar uw. Respondents (Defen- 
and another dants 2 and 3). 


Hindu Law—~Joint family business—Liability of co-parcener taking part 
in business—Nature and extent—Test. 





1. A.LR. 1928 Lah. 747. 
2. (1928) 32 C.W.N. 1146: 28 L.W. 204 (P.C.). 
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The question, whether acoparcener who takes part in the conduct of 
the family business is personally liable and if so on what legal basis, is 
essentially one of fact depending for its decision upon the nature and extent 
of participation as disclosed by the evidence in the particular case. If what 
the junior member is shown to have done in relation to the business is nothing 
more than what can reasonably be attributed to his interest in the business as 
a member of the family, there will be no legitimate inference that he intended 
to undertake a greater liability as a partner in the business. If the part taken 
by such member in the management of the business goes beyond what can 
be sufbciently explained by his mterest in it as an asset of the family, as for 
instance when he joins in borrowing for the purposes of the business, it may 
afford ground for the conclusion that he has become a partuer so as to be 
personally answerable for all debts incurred in the course of the business 
including those which he did not join in borrowing. No partnership relation 
can be implied, from participation, however active in the conduct of the 
family business, in the absence of definite and unequivocal consensual acts 
on the part of the coparcener. 

Case-law examined. 


Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga dated Ist August, 1936, in O.S. No. 49 of 
1934, 


K. S. Sankara Atyar for Appellants. 
N. G. Krishna Atyangar for Respondents. 


The judgment of the Court was delivered by 


Patanjali Sastri, /.—This appeal arises out of a suit brought 
by the appellant for recovery. of Rs. 5,982-14-9 from defen- 
dants 1 to 3 personally and from the family properties of all the 
defendants. The first defendant is the father of defendants 2 to 
4 and the fifth defendant is the son of the first defendant’s 
deceased brother. The defendants constitute a joint Hindu 
family of which the first defendant is the manager. The defen- 
dants are Nattukottai Chetties and were carrying money lending 
and banking business under their family wlasam V. R. Pl. M. 
at Rangoon and other places in Burma. The amount claimed is 
said to be the sitridhanam money of the first plaintiff deposited by 
her father the second plaintiff with the first defendant. The 
Court below decreed the claim against the first defendant 
personally and against the family properties of all the defen- 
dants as it was a debt contracted. by the first defendant in the 
course of the family business. Not satisfied with this decree, 
the plaintiffs have appealed claiming a personal decree also 
against defendants Zand 3, the respondents herein, and the 
only question for decision relates to their personal liability. 

Such liability is said to arise on the ground that, as sons 
of the first defendant, they were managing the family ‘business. 
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jointly with him and must, by virtue of such participation in 
management, be deemed to have become partners. A special 
ground of liability was also urged so far as the first respondent 
was concerned, namely, that he had expressly undertaken to pay 
the debt personally in certain letters written by him to the 
second appellant. The learned Subordinate Judge found that 
all that was established by the appellants was that the first res- 
pondent was managing the business under a power of attorney. 
dated 13th July, 1931, executed in his favour by his father tor 
a period of three years thereafter, and that the second respon- 
dent was writing the accounts of the frm for some time and 
held, on these findings, that the respondents could not be said to 
have become partners or to have held themselves out as such, 
so as to be personally liable for the debts incurred in the course 
of the business, The learned Judge said nothing about 
the special ground urged as regards the first respondent, as the 
point was apparently not raised before him. 


Some criticism was directed against the finding that 
the first respondent was managing the firm under a power 
of attorney executed by the first defendant, and it was point- 
ed out that the power of attorney was not produced by the 
respondents. We are not prepared to attach any importance to 
the non-production of the power as the appellant’s own witness 
(P.W. 2) who was the agent of another Chettiar firm in 
Rangoon which had dealings with the respondents’ firm, admit- 
ted that the first respondent was acting under a power executed 
by his father when he was managing the family business in 
Burma. But this is not, in our view, a material circumstance, 
for, we are clearly of opinion that even if he inanaged the firm 
in his capacity as a junior member of the family interested in 
the business, no personal liability could arise by virtue of such 
management in the circumstances of this case. For, the deposits 
to which the suit relates were all made prior to 10th December, 
1924 and duly stamped vouchers evidencing the terms of the 
deposits including the final deposit letter (Ex. A dated 11th 
December, 1930) on which the suit was brought, were all exe- 
cuted from time to time only by the first defendant, before the 
respondents began to participate in the conduct of the business 
in 1931. Assuming, therefore, that the respondents must be 
deemed to have become partners or to have held themselves out 
as such in relation to the family business in Burma by reason of 
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such participation, they could not, in our opinion, be held to be 
personally liable in respect of the pre-existing debts of the firm. 

On the question of personal liability of junior members of 
a joint Hindu family for debts incurred in the course of family 
business on the ground of their participation in the conduct or 
management of it, the decisions of this Court, to go no further, 
have been neither clear nor uniform. In Ofici Assignee 
of Madras v. Palantappa Cheity!, it was held by Wallis, C.J. 
and Spencer, J., that the fact that the son had been assisting the 
father in the conduct of the business during his minority and 
had taken an active part in its management after attaining 
majority, did not make the son personally liable for obligations 
contracted during his minority, but that in respect of debts in- 
curred since he attained majority such liability arose by reason 
of his conduct in taking an active part in the business. Both 
the learned Judges were of opinion that Ss. 247 and 248 of the 
Indian Contract Act did not apply to the case and based their 
conclusion apparently on the principles of Hindu Law. Sadasiva 
Aiyar, J., held that both by virtue of those sections and the rules 
of Hindu Law, the son was personally liable for all the debts 
of the business including those contracted during his minority. 
This extreme view has never been followed in this Court and 
may be left out of consideration. The other two learned Judges, 
however, have not clearly indicated on what legal basis personal 
liability in such a case rests—whether it is based on implied 
partnership or estoppel by holding out or ratification. In 
Ramaswami Chettiar v. Srinvasa Atyar®, the view is expressed 
that personal liability, where it arises in such cases, rests on the 
doctrine of holding out and that, “a partnership from the point 
of view of the general public comes into existence.” It is, 
however, somewhat difficult to see how the rule of estoppel 
which can only preclude proof of facts as against individuals 
actually misled, can give rise to a partnership quoad the ‘general 
public’. 

On the other hand, in Stiharama Chettiar v. Sivaguru- 
natha Chetty8, it was thought that, according to the majority 
view in Official Assignee of Madras v. Palaniappa Chetty.1 





1. (1918) 35 M.L.J. 473: I L.R. 41 Mad. 824 (E.B.). 
2. (1935) 70 M.L.J. 214, 
3. (1930) M.W.N. 371. 
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‘Unless they (that is, the junior members of the family) were partners, 
they cannot be made personally liable for the debts of the business” 


and the case was sent down to the lower Court for a finding on 
that point. That Court having found that the junior members 
had taken an active part in the management of the family 
business, the case came up again before Coutts-Trotter, C.J. and 
Ramesam, J., who, however, would seem to repudiate the doc- 
trine of personal liability of a coparcener arising out of an 
active participation in the family business, and refused to hold 
the junior members personally liable in the absence of 


“any other evidence of a consensual act whereby a definite new relation 
other than that of members of a joint Hindu family trading together was 
created.” (Sttharama Chettiar v. Sivagurunatha Chettiar.)+ 

It seems to us however that this divergence of opinion is 
more apparent than real, for, we venture to think that the whole 
question whether a coparcener who takes part inthe conduct of 
the family business is personally liable, and, ifso, on what legal 
basis, is essentially one of fact depending for its decision upon the 
nature and extent of participation as disclosed by the evidence in 
the particular case. If what the junior member is shown to 
have done in relation to the business is nothing more than what 
can reasonably be attributed to his interest in the business as 
a member of the family, there will be no legitimate inference 
that he intended to undertake a greater liability as a 
partner in the business. This is all, as it seems to us, that 
the learned Judges meant to affirm in the last mentioned case. 
On the other hand, if the part taken by such member in 
the management of the business goes beyond what can be suff- 
ciently explained by his interest in it as an asset of the family, 
as for instance, when he joins in borrowing for the purposes of 
the business, it may afford ground for the conclusion that he 
has become a partner so as to be personally answerable for all 
the debts incurred in the course of the business including those 
which he did not join in borrowing. Without such definite and 
unequivocal consensual acts, no partnership relation between 
‘members of a joint family can, in our opinion, be implied from 
participation, however active, in the conduct of the family 
business, a position which has received additional emphasis from 
the provisions of S.. 5 of the Indian Partnership Act which 
postulate the possibility of members of a joint family carrying 
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on the family business without becoming partners therein in the 
legal sense of the term. Again, the part taken by a junior 
member, while it may not be sufficient to justify an inference of 
partnership, may be such as to lead others to act on the belief 
that he is a partner, in which case the member will be precluded 
by the principle of estoppel from showing as against the person 
misled that he (the member) is not in fact a partner. Thus in 
each case, the question is, as it seems to us, what is the. proper 
inference to be drawn from the facts proved, and as pointed out 
by Varadachariar, J., in dlagappa Chettiar v. Bank of Chettinad1, 
the extent of the personal liability incurred by the member. will 
vary according as it is found to arise on the one ground or the 
other. But what is important for the purpose of this appeal is, 
that such liability does not extend, in either case, to antecedent 
transactions. As observed by the same learned Judge in the 
case referred to above: 


“If the liability is to be based on the doctrine of holding out it is obvious 
that such liability can arise only in respect of transactions subsequently 
entered into and on the faith of his conduct. Even if it should be held that 
by such participation the coparcener becomes a partner in the business, t 
seems to us unreasonable to hold that he thereby incurs a personal liability 
in respect of the pre-existing debts of the business.” (See also Russa 
Engineering Works v. The Kanara Transport Co.*): 


The appellants next relied on the following observations in 
Chelamayya v. Varadayyas: 


“No doubt where it is shown that the contract relied on, though purporting 
to have been entered into by the manager only, is in reality one to which the 
other coparceners are actual undertaking parties either because they had 
agreed, before the contract was entered into, to be personally bound thereby, 
or because they, being in existence at the date of the contract and competent 
to enter into it, have subsequently duly ratified and adopted it, in that case 
unquestionably every such coparcener is absolutely responsible. Equally he 
would be responsible though he did not assent te the particular contract if 
there had been such acquiescence on his part in the course of dealings, in 
which the particular contract was entered into, as to warrant his being treated 
in the matter as a contracting party.” 


Appellants accordingly urged that the respondents must be 
taken by reason of their participation in the business to have 


“ratified and adopted” even the antecedent transactions in the 


business including the suit deposit and that, in any case, there 





1. (1938) 2 M.L.J. 944 at 954. 
2, (1926) 51 M.L.J. 506: 49 Mad. 930. 
3. (1898) 9 M.L.J. 3: LL.R. 22 Mad. 166 (167). 
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has been such “acquiescence” on the part of the respondents in 
the course of the dealings had by the father as to warrant the 
respondents being regarded as contracting parties themselves in 
respect of the suit deposit. Our attention was also drawn to 
the approval by Varadachariar, J., of Alagappa Chettiar v. Bank 
of Chettinadi already referred to, of the observations in Chela- 
mayya v. Varadayya® quoted above. There is nothing in those 
observations which need arouse any dissent, for, they do no more 
than envisage the possible application of the general principle of 
ratification by adoption or acquiescence to this class of cases. 
The principle itself is simple and well-known, but the difficulty 
arises, as with so many other principles, in the application. In 
holding a junior member of a family personally liable for a 
contract purporting to have been entered into by the manager 
on the ground of ratification, it is important to bear in mind 
that the doctrine pre-supposes ability to adopt or repudiate the 
transaction in question and cannot properly be applied for this 
reason to dealings or transactions which under the Hindu Law 
the coparceners are powerless to disown, so long as they continue 
to remain in the joint family. As pointed out in the very case 
in which these observations occur, when 


“the contract is of a character such as under the Hindu Law to entitle the 
manager to enter into independently of the consent of the other members of 
the family so as to bind them thereby, then it is clear that the scope of the 
manager's power is restricted to and does not extend beyond the family 


property.” (Italics ours.) 
It would be wholly subversive of this well-established 


rule of Hindu Law to hold that a coparcener is personally 
liable on the ground of ratification by acquiescence for the 
dealings of the manager in the ordinary course of family 
business. Ifit had been shown in this case that the first defen- 
dant pledged the individual credit of the respondents at the 
time when he received the deposits in question and that the 
respondents having come to know of the transaction accepted 
or acquiesced in it, it might be possible to hold them personally 
bound on the principle of ratification; but nothing of the kind 
has been proved or even suggested inthis case. We have 
therefore no hesitation in rejecting this contention. 

It remains to consider the special ground of liability urged 
with reference to the first respondent, namely, a personal under- 





1. (1938) 2 M.L.J. 944 at 955 and 956, 
2. (1898) 9 M.L.J. 3: LL.R. 22 Mad. 166, 


Alagammai 
Achi 


v. 
Palaniappa 
Chettiar. 
Patanjali 

astri, J. 


-Alagamina 
' Achi 


v. 
Palaniappa 
, Chettiar. 

. Patanjali 
Sastri, J. 


476 .THE MADRAS LAW JOURNAL REPORTS. [1940 


taking to pay in consideration of the appellants’ forbearance 
to sue. Reliance was placed upon Exs. J, J-1 and D to show 
that when the second appellant demanded the money and threa- 
tened to sue, the first respondent wanted time for payment pro- 


“mising to pay the debt personally and that in consequence the 


filing of the suit was delayed for over a year. We are unable, 


„however, to read these letters as containing any undertaking 


by the first respondent to pay the debt due to the appellants 
personally. The letters merely explained why there was delay- 
.in the payment of the debt and gave an assurance that as soon 
as conditions of trade improved, arrangement would be made 
to pay up the debt. 


Though written by the first respondent, the letters bore 


‘only the family vilasam V. R. Pl. M. and were signed with an 


invocation of the family deity, the mode usually adopted for 
‘signing family letters inaccordance with the practice prevailing 
among Nattukottai Chetties. The letters are thus ‘consistent 
with the first respondent having merely affirmed the pre-existing 
liability of the family such as it was, and contain no indication 
of his having undertaken any additional or extended liability for 
the debt. Nor is there any definite request in any of them for 
grant of time for payment. The suit was, no doubt, brought 
more than a year after the latest of them, namely, Ex. D, but 
it does not appear that this delay was due to the appellants 
having granted any time for payment. The second appellant 
who was examined as P. W. 1 doesnotsay that time was granted 
in compliance with the request of the first respondent, nor was 
such a thing suggested in the cross-examination of the first 
respondent. On the other hand, the allegations in paragraph 7 
of the plaint that: 

“On several dates after the said date (that is, after Ex. D) both person- 


ally and through agents demands were made on the defendants anda demand 
was made lastly on 30th June, 1934, all to no purpose.” 


are plainly destructive of any such suggestion. 
The appeal fails and is dismissed with costs. _ 
K.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;—MR. JUSTICE BURN. 


Arunachala Mudali .. Petitioner (Petitioner-Decree- 
holder) 
Os | 
Raghava Pillai .. Respondent (Respondent-Judg- 


ment-debior). 


Civil Procedure Code (V of 1908), O.2L,r 13— Application for attach- 
ment of immovable property—Necessity to contain description suffictent to 
identify tt. : f 


An application for attachment of immovable property which does not 
contain a description sufficient to identify it is not one in accordance with 
law. : 


Petition under S. 25 of Act IX of 1887 praying the High 


Court to revise the order of the Court of-the District Munsif of 
Tindivanam dated 20th October, 1936 and made in E. P. No. 1340 
of 1936 in S. C. S. No. 336 of 1924. 


T. E. Ramabhadrachariar and K. Rama Aiyangar for 


Petitioner. 


T. R. Srinivasan for Respondent. 
The Court delivered the following 


JupGMENT.—-O. 21, r. 13, Civil Procedure Code, says that 
an application for attachment of any immovable property shall 
contain a description of the property sufficient to identify the 
same, The application dated 12th August did not contain any 
description of the property to be attached and although the 
decree-holder was given an opportunity of supplying it, he failed 
to do so. The application was not “in accordance with law” 
when it was presented, and as ii was not amended within the time 
allowed no question of “deeming it” to have been in accordance 
with the law [O. 21, r. 17 (2)] arises. 


This application is dismissed with costs. 


K. S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR,. JUSTICE LAKSHMANA RAO, 
Neelakantan Nambisan | .. Petitioner.* 


Indian Companies Act (VII of 1913), S. 277-L—Default by directors tn 
mainiaining requisite cash reserve—Ordinary director not knowingly and 
wilfully a party to the default —Conviction under S. 277-L—Propriety. 


Where the evidence does not warrant the conclusion that an ordinary 
director was knowingly and wilfully a party to the default to maintain the 
requisite cash reserve, a conviction of such director under S. 277-L of the 
Indian Companies Act must be set aside. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-Divisional Magistrate of Palghat dated 
lst August, 1939, in C. C. No. 7 of 1939. 

T. K. Raman Nambisan for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 


OrvEer.—The petitioner was an ordinary director and the 
evidence does not warrant the conclusion that he was knowingly 
and wilfullya party to the default to maintain the requisite cash 
reserve. The conviction under S.277-Lof the Indian Companies 
Act is therefore set aside and the fine if levied will be refunded. 


K. S. Conviction set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—MR. JUSTICE HORWILL. 


Venkataramasastri .. Appellant? (Plaintiff and 
Ist Respondent) 
v. 
Venkatasubramania Dikshitar and 
another .. Respondents (Defendants 
1 and 4——Appellant and 
end Respondent). 


Couri-Fees Act (VII of 1870), Ss. 10 (2) and 12 (2)—Order on plaintif- 
respondent to pay deficsi court-fee which ought to have been paid in the Court 
below—Defauli—A pplicabshity of Ss. 12 (2) and 10 (2). 


In an appeal the respondent who was the plaintiff was directed to pay the 
deficit court-fees on the plaint and in default the suit was directed to be 


* Cri. R. C. No. 1002 of 1939. 2nd February, 1940. 
__. (CA. R. P. No. 942 of 1939). 


+S. A. No. 801 of 1938. - 48th December, 1939, 
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dismissed under S. 10 (2). It was contended that the provisions of S. 12 (2) 
applied only to cases where the plaintiff is the appellant. 


Held, that in applying S. 10 (2) to appeals and reading it with S. 12 (2) 
the word ‘suit’ should be deemed to include ‘appeal’. Moreover the actual 
wording of S. 12 (2) Snows that the appeal is considered as an extension of 
the suit. 


Case-law discussed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in A. S. No. 94 of 1937 preferred against the 
decree of the Court of the District Munsif of Tiruvannamalai 
in O. S. No. 779 of 1935. 


V. Govindaraghavachari and V.V. Raghavan for Appellant. 
A, Viswanatha Atyar for Respondents. 


The Court delivered the following 


JupGMENT.—The plaintiff, who is the appellant in this 
Court, brought a suit on insufficient court-fee and he was 
granted a decree. The defect was not noticed during the 
course of the trial. In appeal to the Court of the Subordinate 
Judge of Vellore, he was called upon to pay the deficient court- 
fee under S. 12 of the Court-Fees Act and as he did not do so 
within the time allowed, S. 10 (2) was applied and his suit 
dismissed. This second appeal has, therefore, been preferred, 
the plaintiff contending that S. 12 of the Court-Fees Act does 
not apply to his case. 


The argument of the learned advocate for the plaintiff in 
; this Court is that S. 12 (2) only applies to cases where the 
plaintiff is the appellant. This sub-section runs: 


“But whenever any such suit comes before a Court of Appeal...... 
if such Court considers that the said question has been wrongly decided to 
the detriment of the revenue, it shall require the party by whom such fee has 
been paid to pay so much additional fee as would have been payable had the 
question been rightly decided” 


If this sub-section had ended with the word “decided”, I 
am quite sure there would never have been any doubt at all that 
it applies to all the .parties to the appeal. Its provisions are 
very wide and it definitely refers to the party by whom the fee 
has been paid. If this--sub-section has been intended to apply 
only toa case where the deficiency was by the appellant, it 
would not have been necessary to say “the party by whom such 
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fee has been paid.” The simple word “appellant” would have 
been sufficient. A doubt has however arisen because of the last 
few words of the sub-section “and the provisions of S. 10, 
para. 2 shall apply”. S. 10, para. 2 applies only to suits. 
It is argued that if the word “appeal” replaces the word 
“suit” in S. 10 (2), then the appeal would have to be dismissed, 
which would work a grave injustice on the appellant when the 
respondent is the defaulter. That was the reasoning that 
impressed the learned Judge who decided Narain Singh v. 
Chaturbhuj Singhi. The matter came before a Full Bench of 
the Allahabad High Court in Mohan Lal v. Nand Kishore8, 
where the argument of Naram Singh v. Chaturbhuj Singh! was 
adopted. It was therefore held that S. 12 (2) could not apply 
to cases where the plaintiff was not the appellant and that there 
was therefore no provision in the Court-Fees Act for the 
recovery of deficient court-fee from a plaintiff-respondent. 
What a Court could do, the learned Judges said, was to suspend 
the execution of the decree until the deficit court-fee was paid. 
The difficulty of that course is that it would be in the interests 
of a plaintiff who has made default in the payment of proper 
court-fee to await the result of the appeal. If he was unsuccess- 
fulin the appeal, then obviously he would certainly not pay 
court-fee. This difficulty was seen in Baijnath v. Dhani Rams 
and the learned Judges there held that the course suggested in 
the earlier Allahabad cases was not the only one. If the plain- 
tiff did not pay the deficit court-fee when called upon to do so 
by the appellate Court, a contempt of Court was committed and 
the appellate Court could therefore refuse to hear the respon- 
dent or his advocate and dispose of the appeal in his absence. 


.. There is no authority in any of the Codes (or previously 
reported decisions as far as I know) for the adoption of the 
procedure suggested in these cases. S. 12 (2), except for the 
last few words, provides no difficulty at all; and the sub-section 
clearly enough applies to all cases where a deficient court-fee 
has been paid in the first Court, whether by the appellant or by 
any other party. Is it possible that because of some little 
difficulty in applying the wording of S. 10 (2) to appeals by a 





1. (1898) I.L.R. 20 All. 362. 2. (1905) LL.R. 28 All. 270 (F.B.). 
3. (1929) LL.R. 51 All. 886. 
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defendant, the rest of the section is nullified and can have no 
application at all to cases where the plaintiff is not the appel- 
lant? Where asection primarily intended to apply to suits is 
also to be applied to appeals, the ordinary canon of construc- 
tion is that the necessary changes in wording should be made so 
as to make the section good sense. If ihat is done, I do not 
think there is any difficulty in understanding S. 10 (2). Several 
decisions of other High Courts have been quoted in which the 
Allahabad decisions have been dissented from. Brij Krishna 
Das v. Murli Rati, wasa Bench decision of the Patna High 
Court. Dyal Singh v. Ram Rakha? isa Full Bench decision of 
the Punjab Chief Court. Shama Soondaryv. Hurro Soondarys 
is a Bench decision of the Calcutta High Court. Ram Nidh v. 
Balkaran Singh4, is a decision of a single Judge of the Oudh 
Chief Court. In all these cases the Allahabad decisions have 
been dissented from; and it was held that in applying S. 10 (2) 
to appeals and reading it with S. 12 (2) the word “suit” should 
be deemed to include ““appeals”. If this is done, there is no 
difficulty in interpreting the section. It has been pointed out that 
in Sudbaiya Pandaram v. Mahamad Mustapha Maracayars, a 
single Judge of the Patna High Court followed the Allahabad 
decisions. He did so, however, without discussing the matter 
in question here and that decision cannot be good law in Patna in 
view of the Bench decision in Brij Krishna Das v. Murli Rail, 
It has been moreover pointed out by Mr. Visvanatha Aiyar for 
the respondents that the actual wording of S. 12 (2) shows 
that the appeal is considered as an extension of the suit for the 
sub-section begins “But whenever any such suit comes before 
the Court on appeal’. If we remember this, there is really no 
necessity for altering the word “suit” to “appeal” in S. 10 (2) 
when we apply it to cases where the court-fee has not been 
paid by a plaintiff-respondent. 


The appeal is accordingly dismissed with costs. 





K.S. Appeal dismissed. 
1, (1919) 56 I.C. 316. 2. (1912) 15 I.C. 463 (E.B.). 
3. (1881) I.L.R. 7 Cal. 348. 4, (1920) 60 E.C. 654.° 


5 (1916) 32 M.L.J. 85: 40 I.C. 50. 
61 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR ALFRED Henry Lionel LeacH, Chief 
Justice, Mr. Justice PANDRANG Row, Mr. JUSTICE ABDUR 
RAHMAN, Mr. Justice KRISHNASWAMI AIYANGAR AND 
Mr. Justice PATANJALI SASTRI. 


B. Nana Rao .. Appellant” (4th Defendant) 


U. : 
M. U. Arunachalam Chettiar and 
Others ` .. Respondents (2nd Plainnff— 
Ist Plaintiff's L.Rs.—De- 
fendants 1 to 3). 

Civil Procedure Code (V of 1908), S.64, Explanation—Attachment in 
one suit—Private transfer made during pendency of attachment—Subsequent 
attachment in execution of another decree—Purchase in auction sale—Valdity 
of title of private transferee. 

Held, by the majority of the Full Bench (Abdur Rahman and Krishnae 
swami Aiyangar, JJ., dissenting): S. 64, Civil Procedure Code, provides that 
where a property has been attached any subsequent alienation is void against 
all claims enforceable under the particular attachment, but it does not go be- 
yond this. An attachment effected after a private alienation is not assisted 
by an attachment before the alienation. If the execution proceedings in which 
the second attachment has been made, have been instituted before assets have 
been brought into Court, the creditor will be entitled to rateable distribution 
if the property is sold in the earlier execution proceeding; but if the sale 
takes place as the result of the’attachment effected after the private alienation a 
person who buys the property at the Court auction will not obtain a good title. 

Per Abdur Rahman and Krishnaswamt Asyangar, JJ.-—~A private transfer 
made after and during the pendency of an attachment in one suit, would be 
void against the title of an auction-purchaser in execution of a decree in 
another suit under an attachment made after the transfer but while the decree 
in the former suit remained unsatisfied and the attachment therein was sub- 
sisting. 

Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A. S. No. 82 of 1934 preferred against the 
decree of the Court of the District Munsif of Krishnagiri in 
O. S. No. 388 of 1931. 

C. S. Venkatachariar and D. Ramaswami Atryangar for 
Appellant. 

T. L. Venkatarama Atyar for Respondents. 

The second appeal came up in the first instance before their 
Lordships Krishnaswamt Atyangar and Somayya, JJ., who made 
the following iki 

ORDER OF REFERENCE TO A FULL BENCHY. 

Krishnaswami. Aiyangar, J.—The. decision. of this. second 
appeal turns on the effect of the explanation added to S. 64 in the 
Winarni amangan ananeng aha kawa maranana panapa amaratani dama TT TTT PA A AANE ANAA aana anan ajan anaa 


* A. No. 742 of 1935. lith October and 24th November, 1939. 
.. + Ténd May, 1939, . 
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Code of Civil Procedure, 1908, which according to the appellant, 
has brought about a change in the rights of claimants to rateable 
distribution, as they were understood to be when the old Code of 
1882 was in force. As a comparison of the language of the present 
S. 64 with that of S. 276 of the Code of 1882 1s necessary for the 
decision of the question, it will be advantageous to set out the 
provisions of both the sections for the purpose of studying them 
together. S.276in the form in which it existed in the Code of 
1882, had been enacted by the Code of 1877, with a change of lan- 
guage as compared with its predecessor (S. 240 of the Code of 
1859), made not with the object of changing the law but for better 
expressing the meaning underlying the section as interpreted by the 
Privy Council in Anund Loll Doss v. Jullodhur Shawl. 


S. 276 of the Code of 1882 is as follows :— 


“When an attachment has been made (by actual seizure or by written 
order duly intimated and made known in manner aforesaid), any private 
alienation of the property attached (whether by sale, gift, mortgage or other- 
wise, and any payment of the debt, or dividend, or a delivery of the share) 
to the judgment-debtor (during the continuance of the attachment), shall be 
void as against all claims enforceable under the attachment.” 


S. 64 of the present Code is as follows :— 

“Where an attachment has been made, any private transfer or delivery 
of the property attached or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other moneys contrary to such 


attachment, shall be void as against all claims enforceable under the attach- 
ment, 


Explanation :—For the purpose of this section, claims enforceable under 
an attachment include claims for the rateable distribution of assets.” 

The suit out of which the second appeal has arisen was insti- 
tuted to enforce a mortgage executed on 20th May, 1926. The 
plaintiffs who or whose interests are now represented by respon- 
dents 1 to 4, were the undivided brothers of Thandavaraya Chetty 
the mortgagee who had died before suit. There were four defen- 
dants impleaded in the suit of whom the first three were the 
mortgagor and his undivided brothers, respondents 5 to 7 in the 
second appeal. They did not contest the suit and have in fact 
remained throughout ex parte, neither opposing nor supporting the 
claim of the mortgagee. The opposition really came from the 
appellant who was the fourth defendant in the suit. He derived 
his interest in the suit property under a Court sale held in execution 
of a money decree obtained by a creditor of the mortgagor in O. S. 
No. 237 of 1925 on the file of the District Munsif of Krishnagiri. 
The Court sale was on 16th December, 1926, more than six months 
after the mortgage. He raised several defences to the suit but they 
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were all overruled by the Courts below, on substantially the same 
grounds, and a decree has been passed in favour of the mortgapees. 
Of the defences raised, one alone merits consideration as the others 
have all been satisfactorily disposed of, by concurrent findings of 
the Courts below. That defence was that at the date of the mort- 
gage there was a pending attachment on the property, and that as 
he the appellant had purchased the property at a sale held in the 
process of enforcing what according to him should be. regarded as 
a claim enforceable under the attachment within S. 64, his title 
prevailed over that of the mortgagee. In fact he claims that his 
purchase was the resultant of a claim enforceable under the 
pending attachment as defined by the explanation to S. 64 
of the Code of Civil Procedure. Not that the attachment 
itself resulted or could result in the sale at which he purchased, 
so that it could be aptly described as a claim enforceable 
under that attachment, but that the same efficacy is to be 
attributed by force of the statute to the later attachment under 
which he purchased. This is the question that arises for consi- 
deration and for appreciating it a few facts are necessary. 


The attachment on which the appellant relies in support-.of his 
attack on the mortgage had been made as already indicated under 
a different decree from that in execution of which he purchased 
the property. His purchase wasas alfeady mentioned on 16th 
December, 1926, in O.S. No. 237 of 1925 in pursuance of an 
attachment effected in it on 29th June, 1926, that is more than a 
month after the suit mortgage. If regard be had to this attach- 
ment alone, it is clear that it cannot avail him to get rid of the suit 
mortgage which was earlier than the attachment, as S. 64 taken by 
itself and without the explanation renders a private transfer void 
only if it is made subsequent to the attachment. What is however 
urged fof the appellant is that there was an earlier attachment 
though in another suit against the same judgment-debtor 
and that he could take advantage of that attachment for 
avoiding the suit mortgage. That other suit was O.S. No. 497 
of 1923 on the file of the Principal District Munsif of Salem, in 
which a money decree had been obtained by one Appu Chetty in 
October, 1924. Init an attachment was effected on 14th April, 
1925. This attachment which was more than a month prior to the 
suit mortgage was pending during all the time the decree in O. 5. 
No. 237 of 1925 was under execution and wasin fact subsisting 
even at the time when the appellant purchased the property. It 
appears that on the very day of the appellant’s purchase at the 
Court sale, Appu Chetty the decree-holder in the other suit, applied 
for and obtained an order for rateable distribution of the assets 
realised by that sale. The decree‘in O. S. No. 497 of 1923 was 
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‘not however fully satisfied, and for aught we know the attachment 
made init continued and was still alive even at the date of the 


present suit though it does not appear to have been pursued to a 
sale, 


For attracting the operation of the section, the first condition 
prescribed by it, is, that the transfer sought to be challenged must 
have been made after and pending an attachment. But this 
circumstance is not by itself sufficient. It must also appear that 
the transfer was contrary to the attachment in the sense that it 
must have the effect of prejudicially affecting rights brought into 
existence by the attachment, or likely to arise out of it. If both 
these conditions are satisfied the transfer will be disregarded not 
wholly even then, but to the extent necessary to protect those 
rights. These are the rights which are comprehended by the 
expression ‘claims’ enforceable under the attachment in S. 64. 
Every transfer contrary to such a claim is contrary to the attach- 
ment itself according to the plain intendment of the section. 
‘Normally and in the absence of the explanation, the protection 
afforded by the section on an attachment being made will benefit 
the decree-holder directly and the auction-purchaser indirectlyr 
They would-be the only persons who could under-the section 
acquire rights if the attachment is duly enforced according to the 
procedure prescribed by the Code. Even then those rights depend 
on the particular attachment which preceded the private transfer, 
and which alone can be used as a weapon of attack against it. As 
the Privy Council has ruled in Mina Kumari Bibi v. Bijoy Singh 
Dudhurial: 


“All that can be done is to employ that attachment for the purpose of 
impugning the private alienation, for, it is on that alone that the decree- 
holder’s title” (in this case the decree-holder was the Court auction-purcha- 
ser) “to the property......-- rests 

The question whether a third class of persons, namely, other 
decree-holders who had not attached but who had merely applied 
for the execution of their decrees within the time limited by S. 295 
of the Code of 1882, were entitled to the protection of S. 276 
corresponding to the present S. 64, was considered, but except in 
Kunhi Moosa v. Makki2, Durga Churn Rai Chowdhury v. Monmo- 
hint Dasi8, Ganga Din v. Khushali,4 and Manohar Das v. Ram Autar 
Pande’, In Bombay, the decision was adverse to their preten- 
sions. The reason for the decision was given in the following 
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MP 2. (1899) 10 M.L.J. 98: LL.R 23 Mad. 478, 
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words by the Allahabad High Court‘in the latest of the cases cited: 


“The words “shall be void as against all claims enforceable under the 
attachment” in S. 276 of the Code of Civil Procedure cannot in our judg- 
ment include the claims of a person who has not caused the property of the 
judgment-debtor to be attached, but has simply asked for a rateable distribu- 
tion of the assets which might be realised by the sale of the property of the 
judgment-debtor. Those words have been in our judgment rightly interpre- 
ted to mean the claim of the person who has obtained an attachment. They 
were evidently added to the section in order to remove the ambiguity which 
existed in the corresponding section of Act VIII of 1859. Theclaim ofa 
person who applied fora rateable distribution of the assets, is, in our opinion, 
not aclaim which is enforceable, under the attachment placed upon the 
property at the instance of another judgment-creditor. It is manifest that if 
the claim of the attaching creditor be discharged, and his decree he recorded 
as satisfied, the attachment obtdined by him must necessarily come to an end, 
In that case there would be no sale in pursuance of the attachment, and no 
assets would be realised which might be rateably distributed. Therefore the 
claim of a person who has applied for a rateable share in assets which might 
or might not be realised cannot be regarded as a claim enforceable under 
the attachment.” i 

It will be observed that S. 295 contained no reference to ar 
attachment, at any rate in express terms, but proceeded to give 
effect to claims for rateable distribution, whenever assets were 
realized by-sale or otherwise in execution of a decree. Assets may 
be realised legally without an attachment, e.g., ın respect of the 
balance of the sale proceeds under a mortgage decree after satis- 
fying the mortgagee; or even in other cases, by a sale without an 
attachment, which at the worse is only irregular and not wholly 
void. Subramania Iyer v. Krishna Iyer. It can scarcely be con- 
tended that such assets were excluded from the operation of the: 
section. There seems to be little ground therefore for connecting 
S. 295 with an attachment so as to make its operation dependent. 
onit. An attachment however is the all important consideration 
for the application of S.276. It 1s out of it, that the rights recog- 
nized by the section spring up. On this point, the observa- 
vations of Mitter, J., in Anandalal Das v. Radhamohan Shaw,? 
throw useful light. Referring to S. 271 of the Code of 1859 by 
which rateable distribution was limited to the surplus alone remain- 
ing after satisfaction of the attaching decree-holder’s claim, the 
learned Judge observed :— 

“That section, it is to be observed. comes into operation when the 
property attached has already been sold, and when there isa surplus left jm 
the hands of the Court after the demand of the attaching creditor is satisfied 
in full The persons among whom this surplus is directed to be distributed! 
are allowed to participate in it, not because of the previous attachment with 


which they had nothing to do, but because of a particular contingency which 
has brought into the hands of the Court acertain sum of money which the 


1 (1925) 51 M.L.J. 172. 
2. (1868) 2 Beng.L.Rs49 (F.B ). 
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Court has been authorized to apply for their benefit. The efficacy of the 
attachment is exhausted for the benefit of the attaching creditor himself and 
if no surplus is left after full satisfaction of his decree, the other creditors 
must be left to execute their decrees as best as they can.” 


It follows that it is unnecessary for the application of 5, 295 
to show that the assets realized were realized as the result of an 
attachment. In fact the section did not concern itself with an 
attachment or its absence but merely started with enquiring whether 
the assets had been realised by sale or otherwise in execution. 
The rights conferred by the section were not made dependent on 
an attachment, and were not we think in fact dependent on such a 
circumstance. When the section itself does not suggest the 
hypothesis of a prior attachment it is dificult to support the theory 
that the right given by it, is or can be regarded as a right or claim 
enforceable under an attachment. Such a right could ordinarily 
inhere only in the creditor who attached, and who alone could be 
said to have rights enforceable under the attachment, though after 
the sale takes place the benefit and the protection of S. 276 would 
accrue to the purchaser also. For the protection of the purchaser 
is the protection of the attaching creditor, as it is only through the 
sale, that the creditor gets his decree satisfied. There was therefore 
little justification for the view that a claim for rateable distribution 
could be regarded as a claim enforceable under an attachment 
within the meaning of S. 276 of the old Code. It would have been 
perfectly legitimate to put the same construction on S. 64 of the 
Code of 1908 but for the explanation newly added to the section. 


It is contended for the appellant that an important change has 
been introduced in the Code of 1908 by the addition of the expla- 
nation in 5. 64. Before dealing with this contention it may be 
observed in passing that in other respects the section is practically 
a repetition of the old S. 276. We doubt whether the substitution 
of the words ‘contrary to such attachment’ for the words ‘during 
the continuance of the attachment’ which occurred in the old Code 
has the effect of making S. 64 ‘less favourable’ or more restrictive 
as Wallis, C.J., was inclined to_think in Annamalat Chettiar v. 
Palamalat Pillatt. In the light of the decisions of the Privy 
Council in Dinobundhu Shaw Chowdhry v. Jogmaya Dasi® and 
Amund Loll Doss v."Jullodhar Shaws, it could not have been the 
object of S. 276 to render all alienations during the continuance of 
the attachment void, irrespective of their effect on the rights of the 
attaching creditor. It avoided such of them only; as tended to 
prejudice rights arising and enforceable under the attachment. It 





1, (1917) 33 M.L.J. 707: IL.R. 41 Mad. 265 (F.B.). 
2. (1901) 12 M.L.J. 73: L.R. 29 I.A. 9: LL.R. 29 Cal. 154 (P.C.) 
3. 14 M.LA. 543. 
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is. we think more reasonable therefore to hold that the change 
of language was merely verbal and intended to make the sense 
clearer, rather than to abridge previously existing rights. | 

- Now coming to the explanation newly added by. the Code of 
1908 the question is whether it has gone far enough to bring within 
the protection given by the section, persons who at the date of the 
private transfer had not attached but had only applied for the exe- 
cution of their decrees, that is, applied for rateable distribution 
under S. 73. In other words, can such non-attaching decree- 
holders take advantage of an earlier attachment made at the 
instance of another decree-holder, and on its strength, seek to 
avoid the transfer for their benefit also in spite of the fact that 
they had not attached the property at all or attached it only after 
the transfer? Or is it further necessary for these non-attaching 
decree-holders to entitle themselves to the benefit of S. 64 that 


-assets should also have been or be realised under the earlier origi- 


nal attachment? The appellant contends that the further condition 
implied in the latter query is not required by the section when 
read with the explanation. This is really the point in controversy. 
That there are observations inthe judgments of both of Wallis, 
C.J. and Kumaraswami Sastri, J., in the Full Bench decision in 
Annamalai Chettiar v. Palamalas Pillail, contrary to the appel- 
lant’s contention can scarcely admit of, doubt. Wallis, C.J. has 
observed : 


“S 64 of the present Code affords no greater protection to the attaching 
decree-holder than S. 276 of the old Code, and if he cannot protect himself 
against an alienation after attachment unless the atiached property is brought 
to sale in execution of the decree in respect of which. the attachment’ was 
made, it necessarily follows that other decree-holders who haye applied for 


- execution cannot be in any better position.” 


- Kumaraswami Sastri, J. is more express. He said:— 


“There can be little doubt that S. 64. as it stands at present, can protect 
decree-holders’ entitled’ to. rateable distribution against private alienation 
only where assets have been realised, in which case they will be entitled to 
share the proceeds in preference to the alienee.” 

The Italics are ours. These observations which do militate 
against the appellant’ s contention are sought to be got over in two 
ways. In the first place it is argued that they must be regarded as 
unnecessary for the decision of the question, referred to-the Full 
Bench, and were in fact outside the reference. Looking al the 
terms of ‘the „reference there is justification for this argument as 
the question referred to merely proceeded on an assumption of 
facts entirely absent-in-the present cases -- -=== =t omeno +. - 


The guestion,was this:— ° _ 
a a ae ee AE, 
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“Whether non-attaching decree-holders who have applied for rateable 
distribution under a subsisting attachment which has since been raised by the 
satisfaction of the decree or otherwise, are entitled to question a private 
alienation made during the continuance of such attachment?” 


It is quite clear that the reference was made on the 


footing that the prior attachment had ceased to be opera- 
tive, by the decree having been satisfied or otherwise, unlike 
in the present case where the prior attachment has been found sub- 
Sisting at all material times, and not shown to have been ever 
withdrawn or terminated. But for this difference in the facts, we 
should be bound to give effect to what we think was an opinion 
adverse to the appellant expressed by the Full Bench. It is con- 
ceded on both sides, that there is no reported decision of this 
Court at any rate, which has dealt with the point in an authorita- 
tive manner, so as to furnish a precedent binding on us. 


Secondly it is urged that the qualification suggested by the 
learned Judges is inconsistent with the language of the explanation 
and opposed to the policy underlying the section itself. It is to be 
observed that the crucial date with reference to which the validity 
of a private transfer has to be tested under S. 64, is the date of the 
transfer itself. If before that date rights had actually come into 
existence, or should, by torce of the statute, be deemed to have 
come into existence, they must be allowed to prevail against the 
mortgagee whose rights arise under and only on the date of, the 
mortgage Prima facie, such an overriding right can spring into 
existence only in favour of a decree-holder who has attached the 
property priorto the transfer. Even then, the attachment does 
not by itself and without more operate to put an end to the 
transfer, even. as against himself. The rights fowing from an 
attachment are inchoate and imperfect, and requiring to be per- 
fected by further process in execution to be pursued till the 
attached property is sold. In order to remove the impediment it is 
essential that the creditor should follow out the remedial proce- 
dure prescribed by the Code to its end. This was the mode, and 
we think the only mode available to the attaching decree-holder 
under the old Code, to get rid of a private alienation. None-the- 
less, the right, as an efficient, enforceable right came into existence 
simultaneously with the attachment, and would last as long as the 
atlachment itself lasted. It might be that further action was neces- 
sary to achieve the overthrow of the private transfer, but the 
potentiality was there. The weapon had been forged and ready 
for use; it had only to be wielded. By whom could ıt be wielded? 
By the attaching decree-holder and the atction-purchaser alone 
under the old Code, and even under the present S, 64, without the 
explanation. But does not the explanation bring in a new class of 
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persons, who, at the date of the private transfer, had only put in 
claims for the rateable distribution of assets and had not- attached 
the property? As we have already observed this class of persons 
were held not entitled to the benefit of the protection under the old 
Code. But it is impossible to deny that it was the plain object of 
the explanation to admit them to the protection of the section, 
whether or not the words employed sufficed to achieve that object. 
So much we think is clear. It is only necessary to enquire what 
the nature of the claim is to be and subject to what limitations if 
any it is allowed to be recognised. 


By claim is meant a demand, a right or title to something. A 
claim for rateable distribution of assets is accordingly a demand 
cognizable under S. 73 of the Code. S. 73 without its provisoes 
which are immaterial for the present purpose runs as follows :— 

“Where assets are held by a Courtand more persons than one have, 
before the receipt of such assets, made application to the Court for the 
execution of decrees for the payment of money passed against the same 
judgment-debtor and have not obtained satisfaction thereof, the assets, after 
deducting the costs of realisation, shall be rateably distributed among all 
such persons.” 

It will be observed that in one important respect there is a 
change of language from the old S. 295. For the words ‘whenever 
assets are realised by sale or otherwise in execution of a decree’ 
which found place in it, the words ‘where assets are held by a 
Court’ have been substituted. For the words ‘prior to the realisa- 
tion’ have been substituted ‘before the receipt of such assets’. 
These changes make it clear that it is wholly unnecessary under 
the present Code that the assets should have been brought into 
Court as the result of an attachment or by realisation in execution. 
The method by which the assets reaches the hands of the Court is 
now made perfectly immaterial; all that is necessary is that the 
assets should be held by the Court irrespective of the means or the 
process which produced it. (Vide Pratapa Bhattadu v. A. E. L. 
Mission! and Thiraviyam Pillai v. Lakshmana Pillai?.) Realisation 
in execution might perhaps suggest, though not necessarily a prior 
attachment. Even this possibility of a connection to an attachment 
is now ruled out by the substituted words of the present section. 
Neither the form in which execution has been had, nor the precise 
extent to which execution had been allowed to run nor the exact 
source or genesis of the fund in Court any longer forms part of the’ 
definition of assets, Noor Mahomed Dawood v. Bilasiram 
Thakursidass8. A claim for rateable distribution under the section 
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now stands entirely dissociated from any attachment and its” 


efficacy as a claim is made to depend only upon its being made 
prior to the receipt of the assets by the Court. We are of opinion 
that immediately on the application being made, provided it is made 
in time, the applicant acquires a right to rateable distribution 
which is denied to all later applicants. The satisfaction of that 
right may have to await the receipt of the assets, but that is no 
reason for saying that there is no right or claim in existence until 
then. We are not able to persuade ourselves that the Privy 
Council decision in Mina Kumart’s case! has laid down the con- 
trary proposition. In that case, their Lordships were interpreting 
S. 295 of the old Code for the purpose of S. 276. A claim under 
S.295 had necessarily to function through an attachment in order 
to operate against a private transfer under S. 276. In fact, as we 
have said, the attachment by itself did not and could not displace 
the transfer, which could only be displaced by the attachment 
being worked out, and only by the results of such working out. 
The observations of the Privy Council must be understood with 
reference to the question before them, namely, whether S. 276 put 
an end to the disputed transfer. The answer was no, asa claim 
for rateable distribution had perforce to operate through an attach- 
ment which was an indispensable condition under the section. But 
it does not follow from this observation that no claim arose under 
the section until assets were received or came to be held by the 
Court. On the contrary we are inclined to think that the moment 
an application is made by persons of the description mentioned 
in the seclion, and within the time limited by it, a claim straight- 
away did arise which can be properly described as a claim for the 
rateable distribution of assets, within the meaning of the explana- 
tion to S. 64. 


lf the explanation is incorporated into the section itself, it 
would read as follows :— 


“Where an attachment has been made, any private transfer (of the pro- 
perty so attached) contrary to such attachment shall be void as against all 
claims for rateable distribution of assets.” 


It is not, be it noted, as against claims for rateable distribu- 
tion of assets under the attachment, that the transfer is rendered 
void but as against claims for rateable distribution of assets 
simpliciter without reference so far as such claims are concerned 
to the attachment. By the explanation claims for the rateable distri- 
bution of assets—note that the words ‘under an attachment’ are 
not added so as to qualify such claims—-are equated to claims 
enforceable under an attachment. True, an attachment must first 


_— 








\. (1916) 32 M.L.J. 425: L R. 44 LA. 72: I L.R. 44 Cal. 662 (P.C), 


F.B. 
Nana Rao 
v. 
Aruna- 
chalam 
Chettiar. 


Krishna- 
| swami 
Aiyangar, J. 


492 THE MADRAS LAW JOURNAL REPORTS. [1940 


be made and must also subsist at the time of the private transfer. 
But if a claim for rateable distribution has arisen while yet the 
attachment is pending, it is given the efficacy which is the peculiar 
attribute of a claim enforceable under the attachment, in the sense 
explained. It is, of course, necessary that the transfer should also 
be contrary to the claim for rateable distribution. So it will be, 
as the explanation makes it clear that it is to have and be 
given, without reference to an attachment, the same vitality 
as a claim based on the attachment. A claimant for rate- 
able distribution is thus admitted to the protection which 
was till the introduction of the explanation being shared by 
the prior attaching decree-holder, and a purchaser under 
that attachment. Itis unnecessary under the present Code in 
view of ‘the extended meaning given by the explanation to 
‘claims enforceable under an attachment’ to consider whether a 
claim for rateable distribution can strictly be regarded as a claim 
truly enforceable under the attachment. The statute has said so 
and there is an end of the matter. It 1s not for the Court to ignore 
a statutory definition and proceed to try and extract the true mean- 
ing of an expression independently of it. 


We have said that the Bombay High Court took a view different 
from that adopted by the other High Courts on the meaning of 
S. 276 of the old Code. Inthe opinion of Telang, J., ex pressed 
in the decision in Sorabji Eduljt Warden v. Govind Ramjil, 
as a result of the combined operation of that section and 
S. 296 of the old Code, aclaim for rateable distribution could 
be held to be a claim enforceable under an attachment. That view 
was if we may say so with respect, based on a forced construction, 
and did not we think recommend itself to the Privy Council in 
Mina Kumars Bibiv. Bijoy Singh Dudhuria®, where their Lordships 
merely assumed its correctness ‘for the sake of argument’ but yet 
found it unserviceable. Telang, J.’s observation based on Mahadeo 
Dubey v. Bholé Nath Dichit3 that : 

1 “One cannot logically avoid the conclusion that the claim of the creditor 


who has applied for execution as mentioned in S.295is properly described 
as one ‘enforceable under the attachment’ of the creditor who may be called 


‘the principal creditor”, 


cannot, it seems to us, “be supported in the light of later 
authority. However they. may be, it is undeniable that the 
result achieved had the merit of advancing the beneficent 
objects underlying the section. As observed by Strachey, C. J., in 





i 1. (1891) I.L.R. 16 Bom. 91. 
5 2, aa 425: L.R. 44 LA, 72: LL.R. 44 Cal. 662 Ara) 
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Bittal Das v. Nand Kishore,1 those objects were two-fold: 


“The first object is to prevent unnecessary multiplicity of execution pro- 
ceedings, to obviate in a case where there are many decree-holders each 
competent to execute his decree by attachment and sale of a particular pro- 
perty,the necessity of each and every one separately attaching and separately 
selling that property. The other object is to secure an equitable administra- 
tion of the property by placing all the decree-holders......-. upon the same 
footing and making the property rateably divisible among them, instead of 
allowing one to exclude all the others merely because he happened to be the 
first.” 

These being the salutary objecis behind the section, it scarcely 
admits of doubt that the extension given to S. 276 tended to 
advance the policy of the law. Telang, J.’s opinion not having 
been shared by the other High Courts, it became necessary, and 
this was the chief reason, to amend the section by adding the ex- 
planation to S. 64. But it does not by any means follow that the 
Legislature intended to go no further than the decision. This is a 
question to be answered only on a true construction of the 
language of the section to be understood no doubt in the light 
afforded by a historical retrospect of the antecedent case-law but 
not to be controlled by it. 


We have already adverted to the language of S. 64, and to the 
effect on it of the explanation. It is necessary for a proper appre- 
ciation of the point under consideration to emphasise an aspect 
of the matter, which has not received the importance it deserves. 
For the purpose of attracting the operation of S. 276, a 
claim for rateable distribution had to be a claim enforceable 
under the attachment. Its connection as we have observed to 
a live subsisting attachment was a necessary condition of the 
protection. So it was we think that Telang, J., had to lay em- 
phasis on the fact that the first attachment in the case before 
him was in force at the date of the application. In fact he regard- 
ed this circumstance as the essential feature which distinguished 
the case before him from those reportedin Ganga Din v. Khushali? 
and Durga Churn Rat Chowdhry v. Monmohini Dasi8, as the 
following observation shows: 

“But itis to be remarked that in both the cases referred to, the first 
attachment was either in fact withdrawn or had become inoperative by law, 
and that circumstance necessarily distinguishes both these cases from the 


one before me, in which the first attachment stands, and is admittedly to be 
fully operative.” 


It is difficult, we agree, to interpret S.276, in a different sense, 
as the private alienation was declared by the section to be void only 





1. (1900) IL.R. 23 All. 106. 
2. (1885) I.L.R. 7 All. 702. - 3. (1888) IL.R. 15 Cal. 771. 


F.B. 
Nana Rao 
v 


Aruna- 
chalam 
Chettiar. 
Krishna- 

_ swami 
Aiyangar, J. 


F. B. 
Nana Rao 
: v. 

Aruna- 

chalam 
Chettiar. 
Krishna- 

swami 


Aiyangar, J. 


c 494 THE MADRAS LAW JOURNAL REPORTS. [1940 


against ‘all claims enforceable under the attachment’. The words 
italicised enacted a paramount check and only subject to it, the old 
clause could function. Where the link between the attachment 
and the claim did not exist, the protection also did not extend. 
This in fact was also the basic ground of the decision of the Privy 


Council in Mina Kumari Bibi v. Bijoy Singh Dudhurial, In that 


case, the respondent who was the decree-holder and had purchased 
under a later attachment was held not entitled to impugn an earlier 
private alienation, though it was made at a time when there was an 
attachment pending in a prior decree which had not been pursued 
toasale. The effect of their Lordships’ judgment as correctly 
stated in the head note was this :— 


“The respondents’ title rested entirely on the attachment in the execution 
case No. 16 0f 1907 (the later attachment in pursuance of which he had 
purchased) and that alone was the attachment the continuance of which 
could avoid the appellants’ private: alienation, but on the facts it did not do 
so The respondents could not invoke the attachment in execution case 
No. 8 of 1902 (the first attachment) to defeat the alienation to the appellant 


which was made in different execution proceedings. Nor could he with its 


aid rely on S. 295 of the Code of Civil Frocedure, 1882, as entitling him to 
the benefit of S. 276.” 


We strongly feel that there is no warrant for holding that the 
same condition is to be imported into the interpretation of the 


-new section. Look at the result. In spite of the apparent purpose 


of the explanation which was to throw open the protection of the 
section toa claimant for rateable distribution it has finally ended, on 
this interpretation, by failing to give it to him or gives it when he can- 
not want it. For to say that he qualifies himself for the protection 
only on assets being realised is to nullify the effect of the explana- 
tion. When does he want the protection? Not when the assets 
have been realized. For then he is ina position to obtain imme- 
diate satisfaction and his right cannot thereafter be taken away 
from him. Itis with all respect meaningless to- argue that he 
requires any protection when this stage is reached, as by then the 
private transfer had been struck at and destroyed by the sale 
which has fetched the assets. The protection if it is to be real is 
needed at an earlier stage and only to remove an impediment 
placed in the way of the execution, proceeding along normally and 
fructifying ultimately into a sale, in the proceeds of which, when 
once realised, his rights become crystalized and thereafter indis- 
putable. It seems to us therefore that there is every reason why 
the Court should struggle against a construction which rendered 
the legislative effort entirely otiose. It was pointed out by the 
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Calcutta High Court as early as 1888, Durga Churn Rat Chow- 
dhury v. Monmohini Dasi that: ; 

“To hold that claims under S. 295 are claims enforceable by attachment 
against which assignments made under S. 276 are void, would perhaps be 
carrying out the intention that may have been in the mind of the Legislature 
when the old Code (of 1859) ‘which did not provide for a rateable distribu- 
tion was suddenly modified by the introduction of that perfectly new prin- 
ciple. Unfortunately the section of the Code relating to execution were not 
te-cast s0 as to be fully adapted to the new state of things, and it appears to 
us that in this respect S. 276 has not been successfully framed with the object 
of protecting rateable distribution amongst claimants under S. 295.” 

Where the Calcutta High Court had failed, Telang, J., succeed- 
ed by a construction which has certainly the merit, if we may say 
so with respect, of originality and boldness, but all the same 
emphasised the need for an amelioration in favour of the claimant. 
In the full Bench decision in Annamalai Chettiar v. Palamalas 
Pillai® itself one of the referring Judges Seshagiri Aiyar, J.,expressed 
a strong inclination in favour of the wider construction, but was 
only held back by the pressure of authority which he thought was 
against it. Bakewell, J., was apparently of the opinion that the 
cases decided under the old Code ceased to be authoritative in the 
changed conditions brought about by the addition of the explana- 
tion. We are also inclined to accept the same view. For in 
approaching the construction of the new section, it is not without 
value to remember that the new Code as its preamble shows, is both 
a consolidating and an amending Act. If the words ofa later statute 
differ materially from those of an earlier one, effect should be 
given to the change, especially where to do so would be to advance 
the policy underlying it. We agree that if the language fails to 
achieve the object in view, it can only be regretted but not helped. 
But the Court need not be astute to adopt a construction which 
would tend to bring about a frustration of the objective. If the 
words of a later statute differ from those of an earlier one, the 
Court in construing the later, is not bound by decisions under the 
earlier, even though it relates to the same subject-matter, Ex parte 
Willey: In re Wright8, though change of language may not by 
itself be conclusive on the question whether a change of interpre- 
tation was intended. We should in this connection remember the 
principles of construction laid down by the House of Lords in 
Bank of England v. Vaghano Brothers4, and followed by the Privy 
Council in Narendra Nath Strcar v. Kamalbasini Dasti: 

“The proper course is in the first instance to examine the language of 
the statute and to ask what is its natural meaning, uninfluenced by any con- 


1. (1888) LL.R. 15 Cal. 771. 
2. (1917) 33 M.L.J. 707: L.L.R. 41 Mad. 265 (F.B.). 
3. (1883) 23 Ch. D. 118 at 127. 4, (1891) A.C 107. 
5. (1896) 6 M.LJ.71: L R. 23 LA. 18: LL.R. 23 Cal. 563 (P.C). 
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siderations derived from the previous state of the law and not to start with 
enquiring how the law previously stood, and then assuming that it was pro- 
bably intended to leave it unaltered, to see if the words of the enactment 


, will bear an interpretation in conformity with this view. If a statute intended 


to embody ina Code a particular branch of the law, is to be treated in this 
fashion.,...e....+-...-its utility will be almost entirely destroyed. The 
purpose of such a statute surely was that on any point specifically dealt with 
by it the law should be ascertained by interpreting the language used instead 
of, as before roaming over a vast number of authorities in order to discover 
what the law was, extracting it by a minute critical examination of the prior 
decisions.” 

We are conscious that Kumaraswami Sastri, J., was for limit- 
ing the scope of the section to very narrow limits, and expressed 
the view that 

“In the numerous and important class of cases relating to attachment of 
immovable property the amendment would be of no use to decree-holders 
entitled to rateable distribution. Assuming that the Legislature intended the 
attachment under S. 64 to enure for the benefit of all persons entitled to 
rateable distribution who had applied for execution prior to the private 
alienation it has not gone far enough when it introduced the explanation to 
5.64 worded as it is, and made no provision for the continuation of the 
attachment in O 21 ın cases where the attaching creditor was paid off The 
result is not very happy, but the remedy is in the hands of the legislature.” 


The idea contained in the last sentence in the passage cited 
has been shared by Fazl Ali, J., in Radha Mohan v. Mst. Wahsdanl. 
But we venture to think with the utmost respect, that the result has 
been achieved in fact. Kumaraswami Sastri,J., has relied mainly on 
the Privy Council decision in Mina Kumars case? in support of the 
observations he has made. We do not think, as we have indicated 
already, that the decision was intended to cover cases arising under 
the present Code, at any rate on facts different from those which 
were present in the Full Bench case. He has also referred toO. 21, 
rr. 55, 57, 89 and certain forms appended to the Code of Civil 
Procedure. These rules and forms were, we think, intended to 
provide for ordinary cases, where the complications arising out of 
claims for rateable distribution do not come into play, and ought not 
to be used to cut down the effect of the explanation to S. 64. He 
notices the provision contained in QO. 21, r. 90, which does seem to 
affirm a present right in the claimant for rateable distribution 
without reference to the necessity for the realization of assets, but 
it is not clear why the pointing finger of this rule, as well as r. 72 
(2) should not be followed to reach the clue to the proper con- 
struction. The reasoning to be found in the decisions reported in 
Pratapa Bhattadu v. A.E.L. Missions, Bibi Miyakhan v. Gulab- 








1. (1934) IL.R. 13 Pat. 446. 
2. (1916) 32 M.L-J. 425: L.R. 44 I.A. 72: I.L.R. 44 Cal. 662 (P.C.). 
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chandi and Lakshmi v. Kuttunni8 seem to go some distance in 
favour of the appellant. Where as Gotatat Vigneswarudu v. Venkata 
Suryanarayanamurthi8 a decision of Wallis, C.J., and Kumaraswami 
Sastri, J , tends the other way. There are also other decisions of 
other Hıgh Courts to an opposite effect but in all of them, the 
first attachment had come to an end, as in the decisions of our own 
Court. 

We find it difficult to understand why a subsequent lapsing of 
the original attachment, whether by satisfaction of the decree or 
otherwise should prejudice the right of the claimant for rateable 
distribution provided he had made the claim in time, that is, while 
that attachment was in force. If we are justified in thinking that 
the right comes into positive existence taking a definite shape the 
moment a proper application under S. 73 is made it stands to 
reason that it should not suffer annihilation by the act of a mere 
stranger. The right being in existence it may be necessary to en- 
force it by proceeding to reattach and sell the property in the exe- 
cution already taken out in order that the private alienation may be 
got out of the way. In such a contingency the fact that the 
attachment so made is subsequent to the transfer should not matter, 
as otherwise the scope of the explanation and the object behind it 
would stand unwarrantably restricted. Nor can we see why the 
claimant for rateable distribution should be denied the initiative in 
his own interest to work out his statutory right, instead of fasten- 
ing his hopes to the off-chance of the decree-holder who first 
attached proceeding with his execution and producing a result in 
which he could share. Weare not unware that the view expressed 
by us goes against some of the observations in the Full Bench 
decision but in all humility we feel that the point merits reconsi- 
deration. : 

We therefore think it eminently desirable that the question 
discussed above should be considered and decided by a Full Bench. 
We accordingly frame the question as follows :— 

“Isa private transfer made after and during the pendency of an attach- 
ment in one suit, void against the title of an auction-purchaser in execution 
of a decree in another suit under an attachment made after the transfer but 
while the decree in the former suit remained unsatisfied and the attachment 
therein was subsisting. ?” 

The appeal came for hearing in pursuance of the aforesaid 
Order of Reference, before the Full Bench as constituted above. 

C. S. Venkatachartar and D. Ramaswamt Arzyangar for 
Appellant. 

T. L, Venkatarama Atyar for Respondents. 
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= «The a Bench expressed the ee = 


OPINION. k 


‘The Chie* Justice.—Th'e question which has been referréd 
for decision i 15 this: 


“In a private transfer made after and during the pendency of an attach- 
ment in one suit, void against the title of an auction-purcbaser in execution 
of a decree in another suit under an attachment made after the transfer but 
while the decree in the former suit remained unsatisfied and the attachment 
therein was subsisting i igs 

The circumstances which have given rise 10 this reference 
are these. On the 25th October, 1924, one Appu Chetty 
obtained a money decree in O. S. No. 497 of 1923 of the Court 
of the District Munsif of Salem. The decree was transferred 
to the Court of the District Munsif of Krishnagiri for execu- 
tion.’ On the 5th March, 1925, the decree-holder applied in 
Execution Proceedings No. 132 of 1925 for the attachment and 
sale of the property. There was then due under the decree a 
súm of Rs. 2,399-4-6.. An order of attachment was passed on 
the same day and the attachment was effected two days later, 
the 7th March, 1925. On 20th May, 1926, the judgment-debtors 
mortgaged the attached property to respondents 1 to 4 to secure 
a loan of Rs. 1,200. Appu Chetty bad previously agreed with 
his judgment-debtors to accept payment of the ‘amount due 
under his decree by instalments. On the 22nd August, 1925, 
Appu Chetty’ s petition for execution was dismissed in accord- 
ance” with the agreement arrived at, but the attachment was 
continued pending the payment of the remaining instalments. On 
the 15th August, 1925, one Pedda Sambayya Chetty obtained a 
money decree against the same judgment-debtors in the Court 
of the District Munsif of Krishnagiri, and on the 15th April, 
1926, Pedda Sambayya Chetty applied for the attachment of the 
same property in Execution Proceedings No. 322 of 1926 of that 
Court. Pedda Sambayya Chetty’s application for attachment 
was granted on the 10th June, 1926 and the attachment was 
effected on the 29th of that month. On the 12th December, 
1926, Appu Chetty, to whom there was still owing under his 
decree a sum of Rs. 568-4-0 applied in the execution proceedings 
of Pedda Sambayya Chetty for farganie distribution and his 
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application was granted on the 16th December, 1926, the date 
on which the property was sold under Pedda Sambayya 
Chetty’s attachment. Out of the sale proceeds Appu Chetty 
received a sum of Rs. 105-14-9, being the amount payable to 
him on the rateable basis.” The purchaser at the auction held in 
Pedda Sambayya Chetty’s execution proceedings is the appellant 
in the appeal in which this reference has been made. On the 
llth November, 1931, the mortgagee respondents filed a suit on 
their mortgage in the Court of the District Munsif of Krish- 
magiri. The suit was defended by the appellant and the 
question was whether the mortgagees or he had the better title. 
The appellant claimed that he had the better title by reason of 
the provisions of S. 64 and S. 73 of the Code of Civil 
Procedure. The District Munsif relying on the decision in 
Annamalai Chetiiar v. Palamalai Pillai: granted the respondents 
a mortgage decree and his decision was upheld by the Subor- 
dinate Judge of Salem. The correctness of these decisions was 
challenged in a second appeal, which came before Krishnaswami 
Aiyangar and Somayya, JJ., whoafter hearing the arguments 
made this reference. 

From the narration of the facts it will be observed that the 
property was sold in Pedda Sambayya Chetty’s execution pro- 
ceedings, which were instituted after the mortgage had been 
created. The appellant says that the mortgage was invalid by 
reason of the provisions of S. 64 of the Code. The reasoning 
is this. The mortgage was created during the attachment 
obtained by Appu Chetty and S. 64 renders the mortgage void 
notwithstanding that this sale took place in Pedda Sambayya 
Chetty’s execution proceedings. The answer to the question 
therefore depends on the effect to be given to the wording of 
S. 64, and this involves the consideration, not only the decision 
in Annamalat Chettiar v. Palamalat Pillai, but of numerous 
other authorities. 


Before proceeding to discuss the authorities which have 
bearing on the question before us I will set out the relevant 
Statutory provisions. S. 64 reads as follows :— 

“Where an attachment has been made, any private transfer or delivery 


of the property attached or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other monies contrary to such 
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attachment, shall be void as against all claims enforceable under the attach- 
ment. 


. Explanation—For the purposes of this section, claims enforceable under 
an attachment include claims for the rateable distribution of assets.” 
This section is the corresponding section to S. 276 of the 
Code of 1882 which said — 


“When an attachment has been made by actual seizure or by written 
order duly intimated and made known in manner aforesaid, any private 
alienation of the property attached, whether by sale, gift, mortgage or other- 
wise, and any payment of the debt, or dividend, or a delivery of the share, to 
the judgment-debtor during the continuance of the attachment, shall be void 
as against all claims enforceable under the attachment,” 

The wording is somewhat different, but so far as this case 
is concerned there is no material change, unless it is effected by 
the explanation to the section in the present Code. Both S. 276 
of the Code of 1882 and S. 64 of the present Code rendered a 
private alienation void as against claims enforceable under the 
attachment. 


The section which provides for a rateable distribution is 
S. 73, eliminating the provisoes which have no bearing here 
S. 73 says:— 


“Where assets are held by a Court and more persons than one have, 
before the receipt of such assets, made application to the Court for the exe- 


„cution of decrees for the payment of money passed against the same judg- 


ment-debtor and have not obtained satisfaction thereof, the assets, after 
deducting the costs of realisation, shall be rateably distributed among all such 
persons.” 

Therefore in order to entitle a creditor to rateable distri- 
bution all that is necessary is that he shall have made, before 
the Court executing the decree has received the assets of the 
judgment-debtor, an application for the execution of his decree. 
If he has made an application to a Court of competent jurisdic- 
tion, although not to the Court executing the decree, he is 
entitled to rateable distribution without any other application, 
although as a matter of prudence he should notify the Court 
actually executing the decree of his claim. If he does not, 
distribution may be made by the executing Court without 
knowledge of the claim and he may find that the. Court has. 
parted with all the assets. The corresponding section in .the 
Code of 1882 to this section was S. 295. Here again, the 
latter Code made verbal alterations, but these verbal alterations 
did not s6 far asthe present case fs~concerned materially alter 
the Code of 1882. - - +. idee ON A 
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The adding of the explanation to S. 64 of the Code of 
1908 appears to have been the result of conflicting High Court 
decisions. In Ganga Din v. Khushalit, the Allahabad High 
Court held that an application for rateable distribution was not 
a claim “enforceable under the attachment” within the meaning 
of S. 276 of the Code of 1882, but in Sorabj:1 Edulji Warden v. 
Govind Ram, Telang J., held that a claim for rateable distri- 
bution did come within the purview of 5, 276. Telang, J., 
said (page 100 of the report) :— 

“I cannot doubt that the claims of those execution creditors who under 
S. 295 are entitled to claim the benefit of a distribution of the fruits of the 
attachment ought to be treated as falling within the words ‘all claims 
enforceable under the attachment ”” 

The wording of the explanation follows the wording of 
Telang, J.’s judgment and did put an end to the controversy. 
Whether on a true construction of the provisions of the Code of 
1882 claims for rateable distribution should have been regarded 
as “claims enforceable under the attachment” it is not necessary 
to decide. In drafting the present Code the Legislature considered 
that claims for rateable distribution should be included in this 
category and as the result added the explanation to S. 64. The 
Court has to decide whether an attachment in proceedings which 
do not result in the sale of the attached property enures for the 
benefit of a person who sells in other execution proceedings as 
the result of an attachment effected after the property has been 
alienated privately. 


In my opinion the judgment of the Privy Council in Mina 
Kumari Bibi v. Bijoy Singh Dudhuria’ has great bearing on 
the question under discussion, in fact in my opinion it really 
decides it, It is true that there the Judicial Committee was 
considering a case under the Code of 1882, but the appeal was 
heard in 1916, eight years after the present Code had come into 
force and their Lordships referred to the judgment of .Telang, 
J, in Sorabjs Eduljt Warden v. Govind Ramji2, which in 
effect read into S. 276 of the Code of 1882 what has 
now been added by the explanation to S. 64 of the present 
Code. In Mina Kumari Bibi v. Bijoy Singh Dudhurias, the 
appellant claimed under two deeds of sale executed in her 
favour on the 15th July, 1907, by a judgment-debtor. The res- 
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pondent was the transferee of a money decree obtained against 
the judgment-debtor on the 3rd January, 1901. He was also 
the transferee of a money decree obtained against the judgment- 
debtor onthe 24th August 1896. On the 13th June 1902 execu- 
tion proceedings were instituted in respect of the decree passed. 
in 1896. These proceedings were numbered as execution case 
No. 8 of 1902. The property which was the subject-matter of 
the suit which gave rise to the appeal to the Privy Council was 
attached, but no further step in execution was taken here. In 
1907 an application for execution of the decree of the 3rd 
January, 1901, was filed and this application led to the attach- 
ment of the same property on the 16th July, 1907, the day after 
the property had been sold privately to the appellant. 
The later execution proceedings, which were No. 16 of 1907, 
were persisted in and the property was sold to the respon- 
dent at a Court auction held on the 23rd August, 1907. The 
question for decision was whether the title obtained by the 
appellant under the two sale deeds of the 15th July, 1907, 
prevailed over that obtained by the respondent at the Court 
auction on the 23rd August, 1907. The execution proceedings 
of 1907 having been instituted after the alienation to the appel- 
lant the respondent was not able to say that the alienation was 
void as against that attachment, but he claimed that inasmuch 
as there was a subsisting attachment under the decree of 1896 
that attachment enured to his benefit and rendered the aliena- 
tion void. The Privy Council held that the respondent’s title 
rested entirely on the attachment in the execution case No. 8 of 
1907, but as the alienation to the appellant has taken place 
before that attachment was effected it was not void under 
S. 276. The respondent could not invoke S. 295 as there were 
no assets in Court when the alienation took place. At page 672 
of the report Sir Lawrence Jenkins who delivered the judgment 
of the Board said :— 


“But then it is urged for the decree-holder that the sales to the plaintiff, 
even if executed on the date the kabalas bear, are, nevertheless, void under 
S. 276 of the Code of Civil Procedure. That section provides that when an - 
attachment has been made as there described any private alienation of the ° 
property attached during the continuance of the attachment shall be void 
against all claims enforceable under the attachment Ex hypothesi, the 
alienation to the plaintiff was not during the continuance of the attachment in 
execution case-No. -16 of 1907, or, in other words, the attachment under 
which the execution sale ta the decree-holder was made. Therefore it can- 
not be avoided by that attachment.” 
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Later in the judgment Sir Lawrence Jenkins said :— 


“He (the respondent) relies on S. 295 of the Code of Civil Procedure as 
entitling him to the benefit of S. 276, and for this purpose he calls in aid his 
application for attachment in execution case No. 8 of 1902. To bring S. 295 
into play certain conditions are necessary, and one of them is that there 
should be assets held by the Court. It has not been shown that there was 
such assets, and the indications in the record pomt the other way. But apart 
from this, S. 295 cannot help the decree-holder. Though the word “‘attach- 
ment” occurs three times in S. 276, the reference is to one, and only one, 
attachment; that one in this case is the attachment in execution case No. 16 
of 1907. All that can be done is to employ that attachment for the purpose 
of impugning the private alienation, for it is on that alone that the decree- 
holder’s title to the property in suit at present rests. So that even if it be 
assumed, for the sake of argument, that the view which prevailed in Sorabji 
Edulji Wardenv. Govind Ramji? is correct, and that the conditions of 
S. 295 have heen satisfied, it cannot advance the decree-holder’s case 


It still is the attachment in execution case No. 16 of 1907, that 1s, the 
only weapon of attack, and it is not made more effective by the earlier attach- 
ment in execution case No 8 of 1902. All that earlier attachment can do in 
the circumstances of this case is to entitle the decree-holder to the benefit of 
the later attachment. He cannot claim to be in a better position than the 
decree-holder in execution case No. 16 0f 1907, nor does it strengthen his 
position that it is the same person who is the decree-holder in both cases. To 
claim a higher right because the attachment in execution case No, 8 of 1902 
is of an earlier date rests on an obvious confusion of thought.” 


The Judicial Committee did not accept the decision of 
Telang, J., in Sorabji Eduljt Warden v. Gound Ramji 
as being correct, but assumed for the sake of argument 
that it was correct and went on to say that on this assumption 
the only weapon of attack was the attachment in execution case 
No. 8 of 1902. In other words the private alienation could 
only be avoided in the execution proceedings which led to the 
sale. The execution proceedings which led to the sale in that 
case were the execution proceedings in which the attachment 
had been effected after the alenation had taken place. 
As the judgment of Telang, J. in Sorabji Edulji Warden v. 
Govind Ramji! was to the effect that the words “all 
claims enforceable under the attachment” in S. 276 of the old 
Code included claims for rateable distribution and as the judg- 
ment of the Privy Council in Mina Kumarı Bibi v. Bijoy 
Singh Dudhuria? proceeded on the assumption that Sorabjt 
Edulji Warden v. Govind Ramjit had been correctly decided 
it seems to me that Mina Kumari Bibi v. Bijoy Singh 
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Dudhursal must be regarded as having direct application in 
the matter now before us. g 

The decision in Mina Kumari Bibi v. Bijoy Singh 
Dudhurial was considered by a Full Bench of this Court 
(Wallis, C. J., Ayling and Kumaraswaini Sastri, JJ.) in Anna- 
malai Chettiar v. Palamalai Pillat, and as I read the judgments 
the Full Bench regarded Mina Kumari Bibi v. Bijoy Singh 
Dudhurial, as applying to the present Code. In Annamalai 
Chettiar v. Palamalat Pillat, a decree-holder attached land in 
éxecution of his decree. Other persons had obtained decrees 
against the judgment-debtor and they applied for rateable 
distribution without attaching the land in execution of their 
decrees. Subsequently the judgment-debtor alienated the land 
and paid off the decree-holder who had attached. It was held 
by the Full Bench that the other decree-holders who had applied 
for rateable distribution were not entitled to question the alien- 
ation under S. 64. Inthe course of his judgment, in which 
Ayling, J., concurred, Wallis, C.J., said :— 

“S, 64 of the present Code affords no greater protection to the attaching 
decree-holder than S. 276 of the old Code, and 1f he cannot protect himself 
against an alienation after attachment unless the attached property is brought 
to sale in execution of the decree in respect of which the attachment was 


made, it necessarily follows that other decree-holders who have applied for 
execution cannot be in any better position.” 


Kumaraswami Sastri, f., who delivered a separate 
but concurring: judgment after quoting from the judgment 
in Mina Kumari Bibi v. Bijoy Singh Dudhursal said :— 


“There can be little doubt that S. 64, as it stands at present, can protect 
decree-holders entitled to rateable distribution against private alienation 
only where assets have been realised, in which case they will be entitled to 
share the proceeds in preference to the alienee This can happen only in a 
very limited class of cases, e.g, where the garnishee pays the attached 
amount into Court. In the numerous and important class of cases relating to 
attachment of immovable property the amendment would be of no use to 
decree-holders entitled to rateable distribution. Assuming that the legis- 
lature intended the attachment under. S. 64 to enure for the benefit of all 
persons entitled to rateable distribution who had applied for execution prior 
to the private alienation, it has not gone far enough when it introduced the 
explanation, to S. 64 worded as it is and made no provision for the continu- 
ance of the attachment in O. 21, in cases where the attaching creditor was 
paid off. The result is not very happy, but the remedy is in the hands of the 


Legislature,” 
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“ These observations are clearly based on Mina Kumari Bibi 
v. Bijoy Singh Dudhurial and they were made on a case under 
the present Code. 


We have been asked to disregard the decision in Mina 
Kumari Bibi v. Bijoy Singh Dudhuriai, because in Nur 
Mohammad Peerbhoy v. Dinshaw Hormasji Motiwalla®, the 
Judicial Committee did not decide whether the former case had 
bearing on the latter. The facts in Nur Mohammad Peerbhoy 
v. Dinshaw Hormasji Motiwalla were that on the 19th 
August, 1911, the property of the judgment-debtor was attached 
in execution proceedings, and in June of the following year it 
was sold in those proceedings. On the 9th August, 1912, the 
judgment-debtor, the first defendant, paid in the whole of the 
decretal amount and costs and as the result the sale was not 
confirmed and the execution proceedings were struck off on Ist 
October, 1912. Before the payment of the decretal amount, 
another application for execution was filed by another decree- 
holder and on the 10th August, 1912, the property was attached 
in those proceedings. On the 12th August, 1912, an application 
for rateable distribution was filed by the decree-holder who had 
instituted the latter execution proceeditigs but it was refused on 
the ground that the money which had been lodged in Court was 
not money realised in execution. Thereupon the second decree- 
holder applied for the sale of the attached property. The sale 
was carried aut on the 25th April, 1913, and the property was 
purchased by the second defendant in the suit. On the 17th 
July, 1912, the judgment-debtor entered into a contract with the 
plaintiff for the sale of the same property. The suit -out of 
which the appeal arose was a suit by the plaintiff for specific 
performance of the contract. Their Lordships did not think it 
necessary to consider whether Mina Kumari Bibi v. Bijoy Singh 
Dudhuria! had any bearing on the question or whether that 
case was rendered inapplicable owing to the difference of 
phraseology of S. 64 of the present Code from S. 276 of the 
old Code under which that case was determined. The remarks 
of their Lordships in Nur Mohammad Peerbhoy v. Dinshaw 
Hormasji Motiwalla2 cannot, however, be read as casting doubt 
on the effect of Mina Kumari Bibi v. Bijoy Singh Dudhurial., 
They can only be read as expressing their Lordships’ opinion 
ce tent ARNE RR erent Dan RR ty 
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that it was not necessary to consider the question of the appli- 
cation of Mina Kumari Bibi v. Bijoy Singh Dudhurial to the 
case then before them. For the purpose of answering the 
present reference the question of its application to the present 
Code has to be considered and I have stated my reasons for 
holding that it does apply. 


The question has also been considered by the Calcutta, 
Bombay, Allahabad, Patna and Nagpur High Courts and they 
have all applied Mina Kumari Bibi v. Bijoy Singh Dudhurial 
to cases under the present Code and they have all accepted as 
being correct the decision of the Full Bench of this Court in 
Annamalai Chettiar v. Palamalat Pillai’. 


In Provosh Chandra Mullick v. Debendra Nath Duit8, a 
Division Bench of the Calcutta High Court (S. K. Ghose and 
Mc Nair, JJ.) had to consider a case in which the facts were 
these. One Monomoy Banerjee in March, 1933, obtained an at- 
tachment in execution of his money decree. On the 28th August, 
1933, one Provosh Chandra Mullick, another judgment-creditor 
of the judgment-debtor applied for rateable distribution. On 
the 7th September, 1933, during the pendency of Monomoy 
Banerjee’s attachment the judgment-debtor sold the property 
privately to Debendra Nath Dutta. Out of the sale proceeds 
Monomoy Banerjee was paid part of his decretal amount where- 
upon his petition in execution was dismissed and the attachment 
came to an end. On the 16th September, 1933, Provosh 
Chandra Mullick himself applied for attachment and sale of the 
property. The question which the Court was called upon to 
consider was whether the private alienation to Debendra Nath 
Dutta was valid. It was held that it was. Ghose, J., who 
delivered the judgment of the Court, said :— 


“Now Mina Kumars case? assumes that the view taken in Sorabyt Edulys 
Warden's caset is correct and on that assumption it points out that, in order 
that the claims of non-attaching decree-holders for rateable distribution 
might be enforceable, it was necessary to bring S. 295 (now S.73) into play, 
but that certain conditions should be fulfilled and one of them was that there 
should be assets in the hands of the Court. I fail to see how this decision 
can be affected by the fact that the explanation to S. 64 was not then in exis- 
tence. Bakewell, J.. who was one of the referring Judges in the Madras case, 
took the view that the Privy Council case in the decision under the old Code 





1. (1916) 32 M.L.J. 425: L.R. 44 LA. 72: LL.R. 44 Cal. 662 (P.C.)y 
2. (1917) 33 M.L.J. 707: I.L.R. 41 Mad. 265 (F,B.). 
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was no authority on the question which was raised under the new Code 
with the explanation added. But the learned Judges who heard the Refer- 
ence all took the view that the question was governed by the decision in 
Mina Kumari's case! on the principle that a claim in order to be enforceable 
must comply with the conditions laid down in S. 73 and that certainly is the 
import of the decision in Mina Kumar? s case!. In that view we see no reason 
to differ from the decision of the Full Bench in the Madras case.” 

The Bombay decision is Chindha Rupla Patil v. Chhagan- 
lal Shivlal Sheth8. In that case one Bhila obtained on the 
13th April, 1920, an attachment before judgment. Chhaganlal, 
the respondent in the appeal, obtained an attachment before 
judgment of the same property on the 28th May, 1920. Onthe 
8th June, 1920, the judgment-debtor sold the property to the 
respondent. Out of the amount of the consideration the 
respondent paid himself the amount due under his decree and 
also paid to Bhila the amount payable to him. Consequently, 
on the 15th June, 1920, the respondent’s suit was dismissed and 
on the 22nd of that month, Bhila’s suit was dismissed. On the 
19th June, 1920, that is four days after the dissolution of the 
respondent’s attachment by reason of the dismissal of his suit 
and three days before the dissolution of Bhila’s attachment, 
Chindha Rupla Patil, the appellant, also attached the property 
and in the execution proceedings instituted by him the property 
was sold on the Ist July, 1921, at a Court auction. The 
respondent filed the suit out of which the appeal arose for a 
declaration that the property could not be sold in execution of 
the appellant’s decree. it was held that the appellant could not 
claim the benefit of either of the two earlier attachments. After 
referring to Annamalat Chettiar v. Palamala: Pilla’ and Mina 
Kumari Bibi v. Bijoy Singh Dudhurial, Patkar, J., said: 

“The attachment before judgment in the defendant’s suit in execution of 
which the sale was held was subsequent to the alienation of the plaintiff. 
There were not, therefore, any claims enforceable under the previous attach- 
ments under S. 64 of the Code of Civil Procedure. It is also clear that the 
claim of the present defendant does not fall under the explanation to S. 64, 
for there were no assets held by the Court in order to entitle him to the 
benefit of S. 73 of the Code of Civil Procedure. It follows, therefore, that 
the claim of the present defendant was not a claim falling under S.73 of the 
Code of Civil Procedure, and therefore, not a claim enforceable under the 
attachment within the meaning of S. 64 of the Civil Procedure Code. We 
think, therefore, that the contention of the appellant that the sale deed is void 
under S. 64 is not sustainable. 


It is urged on behalf of the appellant that though his case might not fall 
strictly within S. 64, the principle of S. 64 might be applied in considering his 
1, (1916) 32 tae 425: L.R. 44 LA. 72: LL.R. 44 Cal. 662 (P.C.). 
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claim under the attachment of 19th June, 1920. The argument cannot be 
accepted. According to the decisions in Jetha Bhima & Co. v, Lady Janbai* 
and Mina Kumari Bibi v. Bijoy Singh Dudhuria?, the sale deed in favour of 
the present plaintiffs cannot be affected by the attachment of the defendant 
which was levied eleven days after the sale deed. The previous attachments 
must be considered to have been withdrawn on account of satisfaction of the 
claims in respect of which the attachments were effected. The moment 
the attachment comés to an end'by reason of satisfaction of the decree, all 
claims under the attachment cease to be enforceable.” (See Khushaichand v. 
Nandram Sahebram® ) 


Baker, J., concurred in the judgment of Patkar, J. 

The Allahabad High Court considered Mina Kumari Bibi 
v.Byoy Singh Dudhurta® and Annamalai Chettiar v, Palamalat 
Pillars, in Mehar Chand v. Joi Prasad’. There one Roop 
Chand obtained a money decree and attached the immovable 
property of the judgment-debtor in March, 1927. ‘On the 8th 
June, 1927, Joti Prasad who had also obtained a money decree 
against the judgment-debtor applied for rateable distribution. 
On the 21st January, 1928, the property was sold in pursuance 
of Roop Chand’s attachment, On the 21st February, 1928, the 
judgment-debtor sold the property privately to one Lala Mehar 
Chand and out of the sale proceeds paid off the amount due to 
Roop Chand under his decree. The sale in execution was con- 


sequently set aside. On the 28th February, 1928, Joti Prasad 


without filing a separate application for execution, but merely 
relying on his application for rateable distribution asked the 
Court to sell the property, which the Court did and confirmed 
the sale on the 31st July, 1928. Lala Mehar Chand then filed 
a suit for a declaration of his title and succeeded. Rachpal 
Singh, J., in the course of his judgment referred to Mina 
Kumari Bibi v. Bijoy Singh Dudhuria® and Annamalai Chettiar 
v. Palamalai Pillai4 and quoted with approval from the judg- 
ment of Wallis, C.J., in the latter case. Sulaiman, C. J., who 
concurred in the judgment of Rachpal Singh, J., considered 
that the explanation to S. 64 emphasises that the private aliena- 
tion which has to be void must be “contrary to such attach- 
meni.” 
The Patna High Court applied Mina Kumari Bibi v. Bijoy 
Singh Dudhuria? and approved of Annamalar. Chettiar v. 


1. (1912) LL.R. 37 Bom. 138. 
2, (1916) 32 M.L.J 425: L.R. 441A 72: LL.R. 44 Cal. 662 (P. C). 
3. (1911) LL.R. 35 Bom: 516." ~ 
å, (1917) 33 M.L.J. 707: I L.R. 41 Mad. 265 (FB). 
ao = 5. (1935) 33A,L.J. 4. 
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Palamalai Pilla in Radha Mohan v. Musammat Wahidan 
and the decision of the Nagpur High Court to the same effect 
was given in Kastur Chand v. Wasir Begums. 


The learned Judges who have made this reference have 
indicated that in their opinion S. 64 is sufficiently widely 
worded to give Pedda Sambayya Chetty the benefit of Appu 
Chetty’s attachment. They have read S. 64 as operating to pro- 
tect all judgment-creditors who have applied for execution 
before any assets of the judgment-debtor are brought into 
Court, irrespective of the fact that the attachment which results 
in the sale has been effected after the private alienation. If it 
were the intention of the Legislature to embody in the Code 
this broad principle, the language used has not effected it and 
the Court can only have regard to the language used. lam 
unable, however, to accept the proposition that the Legislature 
had in mind what the learned Judges consider it had in mind. 
The principle which they say is expressed in S. 64 is a principle 
which runs contrary to the common law and contrary to the 
provisions of the Code of Civil Procedure of 1859. Under 
5. 270 of that Code the creditor who attached first was given 
priority. He was entitled to be paid in full. S. 271 provided 
merely for the rateable distribution of the balance. It seems 
to me more probable that the Legislature has said what it 
intended to say. The learned Judges, while they have consi- 
dered the decisions in Mina Kumari Bibi v. Bijoy Singh 
Dudhuriaa and Annamalai Chettiar v. Palamalai Pillai have 
not examined the decisions of the other High Courts which 
have applied the judgment in the former case to the present 
Code and have approved of the judgments in the latter case. 
The learned Judges were impressed by the decision in Durga 
Churn Rat Chowdhury v. Monmohins Dasis. In that case 
the Calcutta High Court accepted the view of the Allahabad 
High Court in Ganga Din v. Khushahe and observed that to 
hold that claims under 5. 295 of the Code of 1882 were claims 
enforceable by attachment against which assignments made 
under S. 276 were void, would perhaps be carrying out the 





1. (1917) 33 M.L.J. 707: LL.R. 41 Mad. 265 (F.B.). 
2. (1934) LL.R. 13 Pat. 446. 3. LL.R. (1937) Nag. 291. 
4, (1916) 32 M.L.J. 425: L.R. 441. A.72: LL.R, 44 Cal. 662 (P.C.). 
5. (1888) LL.R. 15 Cal. 771. 6. (1885) L.L.R.7 All. 702. 


Pandrang 
Row, J. 


510 THE MADRAS LAW JOURNAL REPORTS. [1940 


intention that might have been in the mind of the Legislature 
when the old Code, which did not provide for a rateable distri- 
bution, was suddenly modified by the introduction of that per- 
fectly new principle, but the sections of the Code relating to 
execution were not re-cast so as to be fully adapted to the new 
state of things, andit appeared to the learned Judges who 
decided Durga Churn Rai Chowdhury v. Monmohini Dast, 
that in this respect S. 276 had not been successfully framed with 
the object of protecting rateable distribution amongst claimants 
under S. 295. With the addition of the explanation to S. 64 
of the present Code, the learned Judges who have referred 
the present question have indicated that in their opinion 
the section has been framed in sucha way that all claimants 
for rateable distribution have been protected, notwithstanding 
that the proceedings leading to the sale of the judgment- 
debtor’s property have been instituted after the private alienation. 
They say that otherwise the protection which the Legislature 
intended to ‘afford to claimants for rateable distribution would 
be meaningless. Their argument, however, overlooks the fact 
that were it not for the explanation the controversy which led to 
conflicting decisions would remain unsettled. With great res- 
pect I am unable to share the opinion expressed in the Order of 
Reference. 


The answer that I would give to the reference is this. 
5. 64 provides that where a property has been attached any 
subsequent alienation is void against all claims enforceable 
under that particular attachment, but it does not go beyond 
this. An attachment effected after a private alienation is 
not assisted by an attachment before the alienation. If 
the exectition proceedings in which the second attachment has 
been made, have been instituted before assets have been brought 
into Court, the creditor will be entitled to rateable distribution 
if the property is sold in the earlier execution proceedings, but 
if the sale takes place as the result of the attachment effected 
after the private alienation a person who buys the property at 
the Court auction will not obtain a good title. 

I would make the costs of this reference costs in the 
appeal. 


Pandrang Row, J.—I agree with my Lord. 


1. (1888) LL.R. 15 Cal. 771. 
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Patanjali Sastri, J.—I agree with the answer given by my 
Lord the Chief Justice. 


Abdur Rahman, J.—The question to decide is whether 
the mortgage executed by the judgment-debtors was, in the 
circumstances mentioned, valid as against the appellant 
who had purchased the property in Court sale in course of 
execution (E. P. No. 322 of 1926). It has been contended on 
behalf of the appellant that inasmuch as the mortgage deed 
was exectited by the judgment-debtors in favour of the respon- 
dent during the subsistence of the attachment effected in April 
1925 and by making his application for execution (E. P. 
No. 322 of 1926) the second decree-holder’s claim had become 
enforceable under the said attachment, the mortgage must be 
held to be void as against the appellant. This necessitates an 
examination of the provisions contained in Ss. 64 and 73 of 
the Code of Civil Procedure. To take up S. 73 first, it provides 
that: 

“Where assets are held by a Court and more persons than one have, 
before the receipt of such assets, applied to the Court for the execution of 
decrees against the same judgment-debtor, the assets shall be rateably dis- 
tributed amongst all such persons.” 

In other words it provides for rateable distribution of 
assets held by a Court amongst those unsatisfied holders of 
decrees for money who have applied to the Court for execution 
before the assets have been received by the Court. It may be 
observed that this section was amended by the Code of 1908 
and is not confined in its operation to the assets which are 
realised by sale or by any other process in execution. It is imma- 
terial now how the assets are received by a Court so long as 
they are held by it although the Court may have done nothing to 
realise them. Whatever argument might have been advanced be- 
fore the amendment of this section in regard to the assets realised 
by sale or otherwise in execution of a decree being distributable 
between the creditors rateably, it cannot now be contended that 
that it is only the assets which have been realised in that 
manner that are capable of being distributed under S. 73 of the 
Code of Civil Procedure. This would suggest that the connec- 
tion existing between an attachment and sale of the property by 
Court before 1908 was done away with by the amendment made 
in the present section. A perusal of the language of this section 
would also show that it does not require a decree-holder to make 
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an application for a'rateable share in the assets. . Indeed it has 
been held that a simple application for a rateable distribution 
is not enough and would not entitle the petitioner to get the 
same. ; 


“The duty of distribution is”, as observed by Varada- 
chariar, J., in V.EA.N.K.R.MV.R.M. Somasundaram Chettiar 
v. Alamelu Achi}: Wee as 

“Cast on the Court whenever ‘more persons „than one’ have applied for 
execution of decrees passed against the same judgment-debtor.” 

No assets can, it is true, be distributed before they are 
received by the Court and .that is how the section has been 
drafted, but the claim to receive a rateable share must have 
been in existence and made before they are so received and it 
is the claim made before the receipt of assets by putting in 
an application for execution which entitles a decree-holder, who 
has a money decree against the judgment-debtor, to receive his 
share. If adecree-holder does not apply for execution before 
the receipt of assets by the Court, he cannot obviously geta 
rateable share of the assets under this section, although they 
could be actually distributed only after they had been received 
by Court. 

A judgment-debtor loses the power of alienating his rights 
in the property on its attachment to the extent of the claims 
enforceable under the attachment. This is a legal consequence 
of the attachment and should have been provided, as it is in 
fact provided by the Code, before an application for execution 
entitling a person to a rateable share could be thought of. 
That is why in the scheme of the Code S. 64 precedes S. 73. -> 


So far as this case is concerned an attachment of the pro- 
perty in dispute was effected on the 14th April, 1925, in the 
first instance in E.P. No. 132 of 1925 and an application for 
execution was made by the decree-holder in O.S. No, 237 of 
1925 tothe same Court during the subsistence of the above 
attachment and before the receipt of any assets by that Court. 
The question is if the second application for execution (E.P. 
No. 322 of 1926) must be held to be inconsequential or useless 
for the purposes of S. 64 of the Code of Civil Procedure simply 
because the execution Court did not proceed to sell the property 
in pursuance of the attachment effected in April, 1925, but did 
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so under the later attachment made in June, 1926. This takes 
me to S. 64 of the Code of Civil Procedure which reads as 
follows :— 


“Where an attachment has been made, any private transfer or delivery 
of the property attached or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other moneys contrary to such 
attachment, shall be void as against all claims enforceable under the attach- 
ment. 7 

Explanation :—For the purposes of this section, claims enforceable under 
an attachment include claims for the rateable distribution of assets.” 


This section renders a private transfer of a property or of 
any interests therein during the continuance of an attachment 
ineffectual as against all claims enforceable under the attach- 
ment if the transfer was contrary to such attachment. 

Without taking the decided cases into consideration and 
placing a purely grammatical construction on the words of the 
section my answer to the question whether an alienation is hit 
by this section would bina on the reply to the following 
questions :-— 


(a) Was there an attachment? 


(>) Was the alienation contrary to (such) attachment or 
did it affect any claim enforceable under such attachment? 


If the answers to the above questions happen to be in the 
affirmative, I would say that the transfer was invalid as against 
the persons whose claims were enforceable under the attachment. 
It cannot be disputed that a transfer by a judgment-debtor 
after an attachment at the instance of an attaching creditor 
would be contrary to the attachment effected at his instance, and 
to use the language of the section, ‘void’ as against him, The 
question is if it would also be ‘void’ as against the claims of the 
persons who did not attach but had merely applied for execution 
after the first attachment although before the receipt of assets 
and had thus become claimants for a share in the 
rateable distribution of the assets under S. 73 of the Code 
of Civil Procedure, There is no doubt that if they had asked 
for attachments in their applications they would have got 
them and any alienation contrary to such attachments 
would not have effected these decree-holders, This would 
have caused multiplicity of proceedings and meant 
unnecessary duplication of legal machinery in issuing several 
attachments. Are the claimants for rateable distribution then 
to be debarred from getting the protection which attachments in 
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their own applications for execution would have afforded them, 
and do they not by making an application for execution get an 
additional advantage of going back to the date of the first 
attachment effected at the application of another decree-holder 
and saying that any alienation by the judgment-debtor after the 
first attachment would not be voidable at the instance of the 
first decree-holder alone but at their instance as well? 


In adding the Explanation to S. 64, I feel that the Legis- 
lature has, instead of confining the benefit of the attachment to 
the attaching creditor only, extended it to such other creditors 
also whose claims were ‘enforceable’ under the attachment. The 


“use of the word ‘enforceable’ in S. 64 is very significant. It 


means ‘capable of being enforced’ and has to be distinguished 
with the word ‘enforced’. As soon as an application for execu- 
tion is made by a person holding a decree for the payment of 
money against a judgment-debtor to the Court which had 
already attached the property of the same judgment-debtor, the 
person making the application for execution would be entitled 
to rateable distribution if the application was made before the 
receipt of assets and his claim or decree would be enforceable 
under the attachment although it would not be, enforced until 
the assets were actually received in Court. But we are not con- 
sidering any question of actual distribution of assets, for which 
their receipt is naturally a condition, but the effect of such an 
application under S. 64 of the Code of Civil Procedure. A 
claim for rateable distribution has now been included, by the 
explanation to S. 64 in the claims enforceable under an attach- 
ment. It would therefore follow that as soon as an application 
for execution is made by a person in circumstances which would 
entitle him to claim rateable distribution, his claim would fall 
within the category of claims enforceable under the attachment. 
He would then be entitled to claim the benefit of S. 64 and to 
treat the alienation of the property by his judgment-debtor as 
‘void’ not only against the attaching creditor but also as against 
himself. In other words, if the alienation by his judgment- 
debtor was contrary to the attachment effected at the instance 
of the attaching creditor, it would be void as against his- claim 
which has by virtue of the Explanation become enforceable 
under the attachment. For ascertaining the effect of S. 64, it 
appears to be unnecessary to consider whether the assets were 
actually realised by the Court subsequently ornot. This may be 
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vital when the Court wishes to dispose of the various applica- 
tions and distribute the assets but has, to my mind, no bearing 
on the validity or otherwise of the alienation made pending an 
attachment. But it has been contended that unless the attach- 
ment effected on the property results in a sale, the application 
for execution which would entitle a party to rateable 
distribution could not be brought within S. 73 of the Code of 
Civil Procedure and would not therefore entitle him to take 
advantage of the attachment effected at the instance of the 
attaching creditor. S. 73 provides how the assets are to be 
actually distributed and has thus to define persons who are 
entitled to share in the rateable distribution but it is beyond the 
province of that section to say as to what the effect of an 
attachment would be on an alienation not only in regard to the 
attaching creditor but also in regard to the claims of persons 
who are entitled to a share in the rateable distribution. For 
this purpose we will have to go to S. 64; but there is nothing in 
that section which makes the sale of property or even the receipt 
of assets as a condition precedent for either the validity of the 
attachment or for voidability of the alienation effected during 
its pendency. The explanation to S. 64 makes it clear that for 
the purpose of that section, there would be no difference bet- 
ween an attaching creditor and an applicant for rateable 
distribution. The claims of both have been declared now to be 
enforceable under the attachment. If that be so, where is the 
justification for adding a condition that the first attachment 
should necessarily have resulted in a sale failing which 
another decree-holder, who was not the attaching creditor, could 
not take advantage of the attachment effected before he made 
his application for execution and could not impugn the transfer 
of property made by the judgment-debtor during the subsistence 
of that attachment? 

It was argued on behalf of the respondent that their 
Lordships of the Privy Council take the view in Mina Kumars 
Bibi v. Bijoy Singh Dudhuria’ that such a sale in the first 
attachment is essential and hold that, 


“to bring S. 295 into play certain conditions are necessary and one of 
them is that there should be assets held by the Court.” 


On these assumptions it was contended that since the 
property was not sold in E. P. No. 132 of 1925 and there were 
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not assets held by the Court in that execution, the decree-holder 
cannot be said to have complied with one of the essential con- 
ditions of.S. 73 of the present Code and cannot take advantage 
of the provisions contained in that section. I shall consider the’ 
question whether the saleof the property under attachment is a 
condition precedent before a subsequent decree-holder can take 
advantage of S. 64 of the Code when I am examining the Full 
Bench decision in Annamalai Chetti v. Palamalat Pillan, but 
should like to observe at this stage that a claim for rateable 
distribution was not included in the claims enforceable under an 
attachment in the Code of Civil Procedure of 188?, under which 
the decision was given by their Lordships and in the absence of 
such a provision the applicability of S. 295 of the old Code was 
made to depend on the condition that the assets were held by 
the Court. S. 295 of the old Code provided and its successor 
5. 73 in the present Code now provides for the actual distribu- 
tion of assets amongst the various decree-holders under certain 
conditions and one of these conditions was held by their Lord- 
ships to be:the actual presence of assets in Court. But the 
effect of the decree-holder being a claimant of a share for 
rateable distribution was not considered by their Lordships as. 
on the date(that is, 16th June, 1907) on which he had in that case 
made an application for execution No. 16 of 1907, the attach- 


. ment effected in Execution Case No. 8 of 1902 had come to an 


end by virtue of an order passed on the 29th March, 1905 and 
the private alienation of the property had been effected by the 
judgment-debtor more than two years after, that is, on the 15th 
July, 1907. How could the decree-holder call in aid then his 
application for attachment in Execution Case No. 8 of 1902 
when the attachment had ceased to exist in 1905 and the 
other application for execution of another decree was not: 
made by him prior to the alienation of the property by the 
judgment-debtor? The prior attachment was not taken into 
consideration as it had ceased to exist in 1905 and the 
subsequent attachment was considered to be of no avail ‘as 
the alienation by the judgment-debtor was before the second 
application for execution was made. It cannot therefore be 
said that their Lordships were called upon to decide or decided 
that an application for execution would or would not entitle a 
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person to take advantage of a subsisting prior attachment 
effected on the property; although it may be conceded that in 
the absence of the Explanation the argument that on a 
subsequent application for execution a decree-holder would 
have been able to claim that advantage was in spite of Telang 
J/s decision in Sorabji Edulji Warden v. Govind Ramji! 
a little far fetched. It will also be observed that although 
a reference was made to S. 64 of the present Code by 
one of the Counsel in his arguments, their Lordships appear to 
have scrupulously avoided any reference to that section 
apparently because the law applicable to the facts of that case 
was what existed before 1908 and they must have evidently 
considered it unnecessary to consider the effect of the addition 
of the explanation to S. 64 of the Code of Civil Procedure in 
that case. It is needless to add that the Privy Council decision 
is no authority on the facts of the present case where the first 
attachment was in force both when the alienation was made by 
the judgment-debtor and when the ‘application for execution 
was made by the second decree-holder. In these circumstances 
it is impossible to ignore the addition of the Explanation to 
S. 640f the present Code. In fact when a similar question 
came up for consideration before their Lordships in Nur 
Mohammad Peerbhoy v. Dinshaw Hormasji Motiwalla?, they 
happen to observe: 

“The point raised by the learned Judge seems to their Lordships to be 
one of considerable dificulty, and not as easily to be disposed of as was done 
by the learned Judges of the Court of Appeal. In particular, it would have 
to be considered whether what was said in the case of Mina Kumars Bibi v. 
Bijoy Singh Dudhuria® has any bearing on the question, or whether that 
case is rendered inapplicable owing io the difference of phraseology in S. 64 
of the Code of Civil Procedure of 1908 from S. 276 of the Code of Civil 
Procedure of 1882, under which that case was determined, It would also 

«have to be considered whether at any given moment the plaintiff was able to 
get specific performance. Their Lordships, if it had been necessary to deter- 
mine these questions, would have required further argument. But they do 


not now think it necessary to decide the question, because they think the 
plaintiff’s case fails on another ground.” 


The next case on which reliance was placed by the learned 
Counsel for the respondent is a Full Bench decision of this 
Court in Annamalai Chetti v. Palamalai Pillai4, which was on 
a difference between Sesbagiri Aiyar, J. and Bakewell, J, 
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referred to a Bench of three learned Judges. This case has 
been followed by various High Courts and it was with the 
object of reconsidering this decision that the present Bench was 
constituted. The question for reference in that case was: 


“Whether non-attaching decree-holders who have applied for rateable 
distribution under a subsisting attachment which has since been raised by the 
satisfaction of the decree or otherwise are entitled to question a private 
alienation made during the continuation of such attachment.” 


The answer to this question was given by the Full Bench in 
the negative and in view of the fact that the attachment was 
raised by the satisfaction of the decree, learned Counsel for the 
appellant appeared to concede that the decision might have been 
justified on its own facts but he asked us to reconsider the 
reasons given by the learned Chief Justice and another learned 
Judge of this Court. Coming now to the Full Bench case we 
find that starting with the proposition that the decree-holders 
other than the attaching decree-holders acquired no right to 
rateable distribution under S. 295 (now S. 73) of the Code 
until assets had been realised or as it might now be said 
received, a statement to which no exception could be taken—the 
learned Chief Justice observed that the Judicial Committee 
seemed to have held in Mina Kumar's case}; 

“that the attaching decree-holder himself cannot object to a private 
alienation by the jndgment-debtor subsequent to the attachment unless the 


attached property has been brought to sale in execution of the decree in res- 
pect of whtch the properiy was attached.” 


Now if I may say so with great respect tothe learned Chief 
Justice, the relevant’ observation made by Sir Lawrence 
Jenkins at page 672 towards the end of the following passage 
was not correctly appreciated :— 


“But then it is urged for the decree-holder that the sales to the plaintiff, 
even if executed on the date the kobalas bear, are nevertheless void under 
S. 276 of the Code of Civil Procedure. That section provides that when an 
attachment has been made as there described any private alienation of the 
property attached during the continuance of the attachment shall be void 
againstall claims enforceable under the attachment. Ex hypothesi, the aliena- 
tion to the plaintiff was not during the continuance of the attachment in 
execution case No. 16 of 1907, or, in other words, the attachment under which 
the executton sale to the decree-holder was made. Therefore it cannot be 
avoided by that attachment.” 


If I understand the observation correctly, Sir Lawrence 
Jenkins after describing the provisions of S. 276 of the old 
Code applied the same to the facts before him and said that the 
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alienation to the plaintiff could not ex hypothesi be affected as 
it was not made “during the continuance of the attachment in 
Execution Case No. 16 of 1907.” Had he stayed here, his 
observations could not have been misunderstood but in order to 
make himself clearer in regard to the attachment to which he 
was referring he added: 


“or in other words the attachment under which the execution sale to the 
,decree-holder was made.” 


I cannot understand Sir Lawrence Jenkins to be laying 
down what the learned Chief Justice felt he was. The expres- 
sion ‘or in other words’ is important and was undoubtedly 
employed by his Lordship to avoid any possibility of mistake in 
regard to the attachment to which a reference was made just 
before. It must not be overlookéd that in that case the 
alienation had been effected on the 15th July, 1907, while the 
application for execution No. 16 of 1907 was presented a day 
later, that is, on the 16th July, 1907 and the attachment under 
which the sale to the decree-holder was made must have been 
effected subsequently. Again the learned Chief Justice’s 
observation in the next sentence that, 

“the decree-holder was held not to be entitled to defend his title as 
against the alienee from the judgment-debtor under S. 276 by relying on the 
fact that before the date of the alienation he had attached the suit property 


in execution of another decree without bringing the properly to sale in exe- 
culion of that decree”, 


does not seem to be correct. The italicised words do not 
appear in the Privy Council decision and the decree-holder was 
held not to be entitled to defend his title as against the alienee 
by relymg on the previous attachment simply because it had 
ceased to exist in March 1905 and not because the property 
was not brought to sale in execution of that decree. 


The observation in the next paragraph that, 


“S, 64 of the present Code affords no greater protection to the attaching 
decree-holder than S. 276 of the old Code and if he cannot protect himself 
against an alienation after attachment unless the attached property ts brought 
to sale in execution of the decree in respect of which the attachment was 
made, it necessarily follows that other decree-holders who have applied for 
execution cannot be in a better position,” 
is based upon the same misconception in regard to the actual 
sale of the property, which is nowhere to be found in the 
Privy Council decision. It is not contended that S. 64 places 
the decree-holders who have applied for execution subsequently 
in any better position than that of the attaching creditor. The 
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section places both the attaching creditor and other decree- 
holders who have applied for execution in the’ same position so 
far as the alienation of the attached property is concerned and 
if the alienation is made during the continuance of the attach- 
ment it would be voidable not only against the attaching 
creditor but also against the other decree-holders. It appears 
to me, although it is not quite necessary to decide it in this case, 
that the attaching creditor cannot after the addition of this 
Explanation steal a march over the other decree-holders and the 
judgment-debtor cannot, by paying to the attaching creditor 
alone, free the property from the claims of those who have 
already applied for execution during the subsistence of the first 
attachment. Anyhow even if one may not go to that length, 
it is at least clear that by adding the explanation to S. 64 the 
Legislature has succeeded in sufficiently expressing itself and 
declaring the alienations to be ineffectual not only against the 
attaching creditors but even against those who were entitled to 
rateable distribution under S. 73 of the Code of Civil Procedure. 
It is true that the words ‘contrary to attachment’ used in S. 64 
in the present Code are narrower, hence more exact, than the 
words‘ during the continuance of attachment’ occurring in S. 276 
of the old Code and were taken from the judgment of their 
Lordships of the Privy Council in Dtnobundhu Shaw 
Chowdhury v. Jogmaya Dasti, but this does not mean that 
S. 64 is less favourable now than its corresponding provision in 
the previous Code in other respects. The Explanation to this 
section has, indeed, by bringing the decree-holders other than 
the attaching creditors in the category of persons whose claims 
are enforceable under the attachment made it more difficult for 
the judgment-debtor to alienate the attached property without 
paying his debts for which decrees have been obtained and 
applications for execution presented. It may be that as a result 
of payment by the judgment-debtor to the attaching creditor or 
on the latter’s certifying the satisfaction of his decreein accord- 
ance with the provisions of O. 21, r. 55 or on account of a 
default of the decree-holder as mentioned in O. 21, r. 59 of the 
Code of Civil Procedure the attachment may cease or be 
deemed to have been withdrawn, but this does not mean that it 
is not capable of being revived at the instance of the other 
decree-holder and even if it is held to be incapable of being 
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brought to life—a point which does not arise-for determination 
in this case as the attachment was never withdrawn here and 
‘still stands—there appears to be no reason to hold that the 
alienation would not be void as against those who had become 
.by making applications for execution entitled to rateable distri- 
„bution. This is the plain language of the section when it is read 
with the explanation and there appears to be no reason why a 
grammatical construction should not be placed on the words of 
that section particularly when by placing that interpretation the 
apparent intention of the Legislature in adopting the suggestion 
made in Durga Churn Rat Chowdhury v. Monmohini Dasil 
and giving effect to it by adding the explanation to 5. 64 is 


fulfilled. 

Let me consider s case by giving an illustration from a 
slightly different point of view. A obtains a decree against. B 
in the Court of a District Munsif on the lst March, 1930 and 
the decree-holder in execution of that decree attaches B’s pro- 
perty in April, 1930. But before the property is brought to sale, 
C gets a decree on the Ist July, 1930, against Bin the Court 
of a Subordinate Judge and attachesit a fortnight later. There 
is no doubt that under the provisions of S. 63 of the Code of 
Civil Procedure it will be the Court of the Subordinate Judge 
out of the two Courts which would be entitled to realise B’s 
property or determine any claim thereto. Let us also suppose 
‘that B had alienated the attached property in May, 1930, to a 
third party. It cannot be disputed that the alienation would not 
be binding on A, C then applies to the Subordinate Judge for 
the sale of the property in July, 1930. It is clear from the 
provisions of S. 63 of the Code of Civil Procedure that it is the 
Subordinate Judge who would be entitled to bring the property 
to sale and realise the sale proceeds. The District Munsif 
would have to stay his hands and cannot after knowing ‘of the 
attachment by a higher Court proceed to bring the property to 
sale. Is the alienation voidable against 4 only in the circum- 
stances or against C'as well? Obviously against both and: that 
only’ because A who was the first attachment creditor‘has now 
been placed in the position of a claimant for rateable distribu- 
tion and the sale must’be held in accordance with the provisions 
of S. 63 of the Code’ of Civil Procedure by the ‘Subordinate 
Judge in the decree obtained by C'although for the benefit of 
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both 4 and C. It was held by a Division Bench of this Court 
in Narasimhachariar v. Krishnamachariar}, to which Wallis, J., 
as he then was, was a party that when a property was attached 
by different Courts and money was realised in accordance with 


S. 63 of the Code of Civil Procedure by the Court of the 


highest grade, the attaching creditors would be entitled to share 
rateably irrespective of the fact that their decrees have not been 
transferred to that Court. In delivering the judgment of the 
Court he put the following question to himself: 

“What however when the attachments are in different Courts and the 


property is received or realised by the Court of the highest grade under 
S. 63.” ; 


He then gave the following answer: 


“In such a case there is no receipt atall by the other Courts unless the 
receipt by the Court of the highest grade can be deemed to be areceipt by 
the other creditors as well. In my opinion this is the correct view,” 


and added later: 


“The difficulty is obviated if the payment into the Court of the highest 
grade is treated as payment into Court in all the suits and this in my opinion 
is the true construction of S. 63. .... a 


If the payment as held in the above case is to be regarded 
as payment in the illustration given by me in the decrees passed 
in favour of 4 and B, bothof them will share rateably and will 
stand exactly in the same position. It was in the latter execu- 
tion (E. P. No. 322 of 1926) that the property was sold. The 
first decree-holder in O.S. No. 497 of 1923 actually applied for 
rateable distribution in E.P. No. 322 of 1926 and got a share 
of the sale proceeds. It was exactly what the decree-holder of 
the District Munsif’s Court would have done in the illustration 
above. The position would have been the same even if the 
property was sold, in the illustration by the District Munsif. 
The Subordinate Judge could have chosen to accept the sale and 
asked the District Munsif to transfer the sale proceeds to his. 
Court. The alienation not being binding on A, the whole pro- 
perty would have been sold by the District Munsif. Once the 
sale proceeds were received by the Subordinate Judge, they 
would have been distributed by him amongst the various holders 
of decree in accordance with the provisions contained in S. 73 
of the Code of Civil Procedure. But the point is that 4 the 
holder of the decree in the District Munsif’s Court would have 
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come to the Subordinate Judge’s Court as a claimant for ratea- 
ble distribution and the alienation which was effected by his 
judgment-debtor after his attachment would have been avoida- 
ble not only against him but also against C. 

A number of cases were cited during the course of argu- 
ments by the learned Counsel for the respondent in support of 
his contention that the appellant could not assail the alienation 
by the judgment-debtor during the continuance of the first 
attachment successfully (vide Bhupal v. Kundan Lali, 
Mehar Chand v. Joti Prasad®, Provosh Chandra Mullick v. 
Debendra Nath Duit8, Chindha Rupla Patil v. Chhaganlal 
Shivlal Sheih4, Radha Mohan v. Musammat Wahtdan’ and 
Kastur Chand v. Wazir Begums) and they have to be examined to 
ascertain the extent to which they help him. Having gone 
through them carefully, however, Iam of opinion that they 
cannot be regarded as authorities in the present case where attach- 
ment has continued to subsist on all material dates and has not 
been removed really up to this day. In all the cases on which 
the reliance was placed by the learned Counsel for the respondent 
the alienations were not found to be contrary to the attachments 
which had ceased to exist either by orders of Court orby opera- 
tion of law under O. 21, r. 55 of the Code of Civil Procedure 
on the dates on which the ‘alienations were made or on the dates 
on which the applications were presented by other decree-holders 
who but for such cessation would have been entitled to rateable 
distribution. Let me now examine these cases. 


In Bhupal v. Kundan Lali, the decree in favour of the attach- 
ing creditor was satisfied on the 2nd April, 1913 and under the 
provisions of O. 21, r. 55 the attachment must be deemed 
to have come to an end on that date. The private alienation 
was made on the 26th May, 1913, while the second attachment 
in which the property was sold was made on the 20th June, 1913. 
In a case like this it could not be urged that the alienation was 
made during the subsistence of the first attachment and there 
was no scope for the application of the Explanation to S. 64. 

In Mehar Chand v. Joti Prasad?, the attaching decree-holder 
was paid privately on the 21st February, 1928, by the sale of the 
property. Although the subsequent decree-holder had applied 
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for rateable distribution in June 1927, yet on the decree being 
satisfied ‘the attachment came to an end and, the subsequent 
decree-holder who purchased the property in July 1928 without 
any further attachment, was held not to be entitled to defeat 
the title of the purchaser who had bought the property in 
February, 1928. This case might have been of use to the 
respondent if the attachment had in the present one ceased to 
exist but cannot help him when the attachment was in existence 
at the time the property was purchased by him. This case is an 
authority against the extreme contention that‘a claimant for 
rateable distribution, who would have been entitled to geta 
share if the assets had: come into Court, is still entitled to contest 
the alienation either on the ground that the attachment has not 
in spite of the attaching creditor’s satisfaction come to an end 
or that his claim had become enforceable under the attachment 
at the time when it was existing and cannot be defeated by 
paying the attaching creditor out of Court. It is unnecessary 
to say anything about this: position in this case but the view 
taken in the Allahabad case may be capable of being defended 
on the ground that the existence of an attachment is sine quo 
non for the claimant for rateable distribution to attack the 
alienation successfully. The learned Chief Justice, it may be 
noted, agrees that if a private alienation is contrary to an 
attachment, claimants for rateable distribution of the assets 
would be equally protected. He then proceeded to say at page 
11 :— 

“It would follow therefore that where the attachment has not fallen to 
the ground but subsists and property has been sold in pursuance of it, the 
assets which are realised are liable to be distributed among the decree-holder 


ás well as the claimants for rateable distribution, in spite of the fact thata 
private alienation has previously taken place.” 


This is all right so far as it goes but he does not take into 
consideration the case where the property has not been sold in 
spite of, the subsistence of the attachment. The next sentence 
in his judgment deals with a case where the attachment has 
fallen to the ground. The result is that a case such as the 
present one was not considered by him. But the only sentence 
in his judgment to which one may with great deference take 
exception appears in the next paragraph. He says: 


‘~ “Tt would be impossible therefore to hold that there are claimants for 
rateable distribution of assets before any assets have been received.” 


The: only reason which he gives for: this: conclusion: is that 
S. 73 does not make it necessary for’a decree-holder to make 
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any formal application for a rateable share in the assets-and an 
application for execution is all that is required. He therefore 
states that there may be cases where no formal application for 


rateable distribution may havebeen made. I concede that there 


would be. But then follows the conclusion which has been noted 
above. With great deference to the learned Chief Justice I am 
not prepared to agree that this conclusion follows from the pre- 
mises enunciated byhim. The relief of rateable distribution need 
not have been asked for but has to be granted if an application 
for execution has been given by a decree-holder before the assets 
are received by the Court. The result of his being a claimant 
for rateable distribution would follow from the application for 
execution which he has made and not from the fact that the 


relief has been eveniually granted to him or that the Court has. 


been, on the receipt of assets, placed in a position to grant the 
relief to him. The distinction between a claimant and a recipient 
should not be lost sight of. 

In Provosh Chandra Mullick v. Debendra Nath Dutti, the 
application for execution by the subsequent decree-holder was 
made on the 28th August, 1933, but the previous attachment 
came to an end on the 7th September, 1933, as the decree-holder 
at whose instance the attachment was effected was paid privately. 
{t is therefore similar to the case in Mehar Chand v. Jots 
Prasad? and does not advance the position any further. 

In Chindha Rupla Patil v. Chhaganlal Shivlal Sheiks, two 
attachments before judgment were obtained by two persons. The 
judgment-debtor sold the property on the 8th June, 1920, to pay 
off these two persons. A third creditor brought a suit and 
obtained attachment before judgment on the 19th June, 1920 
and after obtaining his decree got the property sold through 
Court and purchased it himself. It was held that he could not 
avail the title of: the purchaser who had purchased the property 
for payment to the first two attaching creditors and in any case 
before the third person had applied for attachment. It was 
also observed in the case that: 

“Under O. 38,r.10 of the Civil Procedure Code the attachment before 


judgment could not affect the rights existing prior to the attachment, of 
persons not parties to the suit.” 


The plaintiffs were not parties to the third suit and the 
private’ salė in their favour could not be said ‘to. have been 
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contrary to the attachment before judgment in the defendant’s 
suit. 


In Radha Mohanv. Mst. Wahidan\, a property was attached 
by a decree-holder on the 17th December, 1930. The property 
was sold privately by the judgment-debtor on the 29th January, 
1931, while the attachment was subsisting. The same decree- 
holder got another decree against the same judgment-debtor 
subsequently and applied for rateable distribution on the 11th 
May, 1931. But before the sale the purchaser applied to the 
Court offering to pay the decretal amount and costs in the first 
execution case and to have the property released from attach- 
ment. The decree-holder agreed to this course and the first 
execution case was struck off on full satisfaction and the 


attachment was released. The decree-holder contended (4) 


that the amount deposited must be considered to be ‘assets’ 
held by the Court and liable to rateable distribution and that 
therefore neither the first nor the second decree could be said 
to have been satisfied and (fi) that the private sale of the 
property was void as against the claim under both the decrees. 
This case was decided on the question of consent given 
by the decree-holder to the deposit of the decretal amount 
and on his failure to raise any objection in the execution 
proceeding. But on principle it does not go further than the 
Allahabad or the Calcutta cases cited above. In view of the 
fact that the attachment had come to end, the same decree-holder 
who was asking for rateable distribution could not assail the 
alienation. What would have been the result if the attachment 
had not ceased, this case does not decide. 


The last case was the one reported in Kastur Chand v. 
Wasir Begum®. The facts in this case were that a property 
was atiached on the 14th June, 1926. The judgment-debtor 
made a gift of the same on the 19th May, 1927, although it 
was not registered till the 13th July, 1927. In the meantime 
however another decree-holder attached the same property on 
the lith July, 1927. It was held in that case that the gift of 
the property was completed in May, 1927. It is not stated in 
this case when the first attachment was removed although it is 
stated at the top of page 297 that it continued after July, 1927. 
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Relying on the decision in Annamalai Chettiar v. Palamalat 
Pillat!, the learned Chief Justice observed that: 
“According to that decision a person in a position similar to the decree- 


holders here is not entitled to rely on a third party attachment even where the 
proceeding has reached the stage of an application for rateable distribution.” 


He adds: 


“ Here there is no application for rateable distribution, so that there are 


two links at least missing in the chain: (1) the attaching creditor under the 
attachment made in 1926 never got the assets into the executing Court; and 
(2) the present attaching creditor under the attachment in 1927 never applied 
for rateable distribution. That earlier attachment was subsequently raised 
and passes out of the story.” 

From what has been stated above, it would appear that 
the earlier attachment was not raised until after July, 1927, but 
it was raised subsequently. If it was raised, the decision could 
be justified on the ground that the subsequent decree-holder 
could not object to the alienation made prior to his attachment 
when the first attachment was raised and had passed out of the 
story. ‘The reasons given by the learned Chief Justice however 
are not convincing. The subsequent decree-holder under whose 
decree the property was attached in 1927 need not have applied 
for rateable distribution at all. This matter has been dealt with 
in an earlier portion of this judgment. As for the other reason 
given by the learned Chief Justice that the attaching creditor 
under the attachment made in 1926 never got the assets into 


the executing Court, I have already expressed my opinion that. 


it is not necessary for the purposes of S. 64 that the property 
should have been sold or that the assets must have come into 
the executing Court although this may be necessary for the 
purposes of S. 73. 


In almost every case cited above a reference has been 
made to Annamalai Chettiar v. Palamalas Pillai, but the Full 
Bench ruling has not been closely examined and with due 


respect to the learned Judges who decided that case or who’ 


followed it, I am of opinion that even if the actual decision in 
that case might have been correct, the reasoning given in that 
judgment is not supported either on principle or by the language 


employed in Ss. 64 and 73 of the Code of Civil Procedure or 


even by the decision of their Lordships of the Judicial Committee 
in Mina Kumari Bibi v. Bijoy Singh Dudhuria’. 
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My ‘answer: to the reference must for the above reasons be 
in the affirmative. I agree that the costs of this reference be- 
made costs in the appeal. 


Krishnaswamsi Atyangar, J.—It is not without regret, that 

1 feel myself obliged to express my dissent from the view 

accepted by a majority of my learned brothers on this reference. 

That view which is essentially different from mine has indeed. 
miade it necessary that I should go over the ground once again, 

and test the’ soundness of every link in the chain, every step in’ 
the reasoning by which I was persuaded to accept the opinion 
expressed in the order of reference. Having done that, and 

having given my careful and anxious attention to all that has. 
been urged at the bar since, I regret to say that I still remain of. 
the same opinion. In the order of reference, I have endeavoured 
to explain at some length the considerations which influenced 

me in forming my opinion. A briefer and a more pointed 

statement is all that is now necessary and may perhaps be more 

tothe purpose to explain the reason why I have felt obliged to 

differ from my learned brethren. 


That the Legislature had an object in adding the Explanation 
in S. 64is undeniable. Whether that object was to introduce a 
change, or remove a doubt, it is bootless to enquire. Whichever 
it was, it is manifest that it concerned claims to rateable distri- 
bution, a subject on which the Code of 1908 has made at least 
one important change. Under the old Code, such claims wére 
linked up with execution, and were recognised only when made 
in respect of assets realized in execution. That link has been 
removed under the new Code, and the right is no longer 
dependent on the mode by which-the assets reach the hands of the 
Court. In whichever way now, the assets are received, whether 
by execution or otherwise, it makes no difference. Look at 
the consequence, which necessarily follows from this change. 
Rateable distribution is entirely dissociated from attachment in 
execution. True, the claim to rateable distribution’ may arise, 
as it often does, even now, in respect of assets realized in 
execution. But the necessity which had existed for. the assets 
being realized. by the process of execution has definitely ceased 
under the new Code. .The -claim may now arise in respect of. 
assets brought into C Court in either of two ways: ($) by attach- 
ment in execution, or. (it) by other. means without any connec- 
tion with execution. The tight to rateable distribution, in 
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S. 64, must comprehend both varieties, and there can be no 
warrant for limiting it to only one of the two. 


I have said that the purpose behind the explanation to 
S. 64 was either to effect a change, or remove a doubt, in 
respect of claims to rateable distribution. The plain object of 
the section was to prevent the successful perpetration of fraud 
by the debtor against the just claims of a diligent creditor even 
after adjudication by Court. The law favours equal distribu- 
tion of a debtor’s assets among his creditors provided they 
exhibit some degree of diligence and sets its face against an 
unnecessary multiplicity of proceedings so far as it can be 
avoided. When the creditor properly moves the Court, it helps 
him by attaching the debtor’s property, that is, it takes the pro- 
perty into its own custody. Thereafter the attaching creditors’ 
rights are safe and cannot be defeated by any subsequent deal- 


ing by the debtor with the property attached. In this respect, 


the present S. 64 does not differ from the old S, 276, the object 
of both being to throw a protection round the creditor who had 


attached. Under the old section however the protection was a 


more limited one and was confined to claims truly enforceable 


under the attachment which must also be one placed on the 
property at his instance, and not at the instance of any other: 


creditor. In the referring order I have attempted an explana- 
tion of the expression, “claims enforceable under an attach- 
ment.” It is now enough to say that only such claims fulfil 
the description as are necessarily traceable to and integrally 
connected with the attachment relied on for avoiding the alien- 


ation. A prior attachment, and enforceability under it were: 


thus the two essentials on which the old Code insisted before it 
extended its protection. If these conditions were satisfied, 


5. 276 of the old Code stepped in and annexed to such claims, 


a power and potency, of sufficient strength to avoid a subsequent: 
private alienation, So far the position remains unchanged even 
under the new Code. 


To explain the matter still further, a bare claim for rate- 
able distribution arising out of an application for execution 
which had not got to the stage of an attachment was under the 
old Code ineffectual against a private alienation. Until an 


attachment was made by the claimant, he’could not prevent.the’ 


debtor from dealing with his property to his (the claimant’s) 
prejudice. That there was a subsisting attachment, at the date 
67 
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of the alienation, at the instance of another creditor, was a 
circumstance from which the claimant could derive no benefit, 
as his claim wasnot one which could properly be regarded as en- 
forceable under that attachment. Not possessing this quality, 
his claim could not affect the alienation, in spite of its taking 
its Origin in an execution application of a prior date. 

An application for execution was and is all that is necessary 
to entitle a decree-holder to rateable distribution, (Somasunda- 
ram Chettiar v. Alamelu Achi! and Abdul Salam v. Veera- 
bhadra%,) provided the application is madein time. But under the 
old Code the capacity to avoid a later alienation, was the peculiar 
attribute only of a prior attachment, and not that of a bare 
application for execution, which though prior in date, did not 
carry with it, anything more than what may be called a limited 
and contingent right. Ifthe prior attachment progressed to a 
sale, the alienation was destroyed. But the destruction was 
wrought not by the naked claim for rateable distribution 
founded on a mere execution application but by a prior attach- 
ment taking effect according to the positive provisions of S. 276. 
It is the sale alone following the attachment that produced this 
result. In the resulting proceeds, the claimant who had put in 
his application in time had no doubt the right to share given to 
him by S. 295. But until the sale actually took place, he had 
to wait in patience and had but a mere contingency in his 
favour. Forit was the right solely of the prior attaching 
decree-holder to proceed further with the execution or abandon 
the attachment. If he was minded to do the latter, nobody 
could prevent it, though that step would put an end to the 
expectations of the bare claimant for rateable distribution. The 
latter could not help such a culmination coming to pass, as he 
had no sort of control over the attaching decree-holder who 
had the right at his will to determine what he would do, regard- 
less of the consequence of his action or inaction on the 
expectations of other decree-holders, This, I consider, was the 
state of the law under the old Code and was recognised by the 
Privy Council as such in Mina Kumari Bibi v. Bijoy Singh 
Dudhuria’. Their Lordships emphasised the position first by 
saying that the prior attachment was alone the weapon of 
attack, and secondly by indicating the necessity’ for the contin- 

1. (1937) M.W.N 480 (486). 


2. (1929) 57 M.L.J. 97: I L.R. 52 Mad. 760 (F.B.). 
3. (1916) 32 M.L.J. 425: L.R. 4 LA. 72: LL.R. 44 Cal. 662 (P. C.). 
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gency being converted into an actuality by the assets being 
actually realised by the sale. 

The position then under the old Code, of a decree-holder 
who had not attached, but who had merely qualified himself 
for rateable distribution by an execution application was thus 
attended with risk. He had a chance, but not a certainty of 
getting even a partial satisfaction, and his doubtful position 
seems to have evoked the ineffective sympathy of the Calcutta 
High Court in Durga Churn Rai Chowdhury v. Manmohint 
Dasil, whereas Telang, J., in Sorabji Edulji Warden 
v. Govind Ramji, managed by, if I may say so with- 
out meaning the slightest offence, a fallacious reasoning to give 
him a protection where the other Courts with stricter adherence 
to the language of the old Code found themselves powerless to 
give. He argued, wrongly as I think, that there was such a 
necessary connection between the attachment of one decree- 
holder and the bare claim for rateable distribulion of another, 
that the claim of that other could be regarded as a claim 
enforceable under the attachment. The connection could not 
however be maintained unless the attachment fructified in a 
sale and led to the actual receipt of assets by the Court. It is 
this handicap that has been sought to be removed by the expla- 
nation added to S. 64 under the Code of 1908. 

The explanation has it seems to me extended the protection 
of the section to bare claims for rateable distribution also, by 
the inclusive definition newly introduced by it. I read the 
words “for the purpose of the section” as meaning for the 
purposes of avoiding a private alienation which is the obvious 
object of the section. Indeed, I cannot think of any other. 
Claims for rateable distribution whether or not they are in fact 
or in law claims really enforceable under an attachment are by 
force of the new definition notionally to be regarded as such 
for the pnrpose of avoiding a private transfer. This remark- 
able improvement in the status of these claims has been effected 
by including such claims by statutory definition within the 
expression “claims enforceable under an attachment.” The claim 
for rateable distribution simpliciter without the support of an 
anterior attachment are now as powerful and potent as claims 
enforceable under an attachment. The qualifications considered 
essential by all other Courts except Bombay, namely, a prior 


~~ 
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attachment was dropped as I think deliberately, in-view of what 
had been said in Durga Churn Rai Chowdhury v. Manmohint 


' Dasi. . That a changé was intended is perfectly plain to my 


mind, from a further circumstance. The word ‘include’ used 
in the explanation, has-the legal significance attached to it by 
Lord Esher, M. R., in Rodger v. Harrisone: 


- “The word ‘interpreted’ (in the present case claims enforceable under an 
attachment) “has its ordinary-meaning. That meaning it still has in the Act. 
But then there are other meanings that the Legislature wishes- it to have-in 
the Act. So the definition is used to enlarge the meaning of the term beyond 
its ordinary n.eaning and make it include: matters which the “ordinary 
meaning would notinclude. But this enlargement of meaning is confined to 
the matters expressly mentioned in such definition.” 


In the light of this explanation of the word ‘include’ there 
is sufficient warrant for holding that the scope of S. 64 has been 


enlarged. In what other direction, I respectfully ask, is effect 


to be given to this, to me plain, enlargement unless it be in regard 
to the rights of claimants for rateable distribution? And 
how else is that to be, except by. removing-the handicap, the 
necessity for a prior attachment? To my mind, it is clear that 
the substratum of a prior attachment is no longer to be 
considered necessary to turn a bare claim for rateable distribu- 
tion into a weapon of attack. The pendency of an earlier 
attachment is still a requisite but it is enough if it had been 
placed by some other creditor and was still subsisting when the 
claim was made. That necessary integral connection which was 
under the old Code such a supreme and essential pre-requisite 15 
no longer required under the new Code. As I read the explana- 
tion, its effect seems to be that claims truly enforceable under 
the attachment equally with- claims for rateable distribution 
devoid of that characteristic, are placed on an equal footing and 
both have under the new Code the power of overriding a subse- 
quent private alienation, provided of course the claimant for 
rateable distribution has made his application in time.and while 
the attachment is yet pending. 


I have given my best consideration to the decision of the 
Privy Council in Mina Kumari Bibi v. Bijoy Singh Dudhuria®, 
but regret to find myself unable to agree that it is or was 
intended to be an authoritative ruling on the.construction of 
S. 64 with the Explanation newly added to it, more especially in 





1. -(1848) LIsR;15-Cak 771, ------ ` 2- (1893) 1-O.B.D. 161 at 167. 
3. (1916) 32 M.L.J. 425; L.R. 44 I.A. 72? LL:R- 44 Cal. 662 (PC) | 
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view of what their Lordships have thought fit to obsérve in 
Nur Mohammed Peerbhoy v.-Dinshaw Hormasji Motiwalial, I 
am also quite alive, I may add, to the volume and weight of 
judicial opinion which has accumulated in this country ever 


since the Full Bench decision of the court in Annamalas 


Chettiar v. Palamalat Pillag But sitting now as a member of 
a Fuller Bench, I have felt myself at liberty to examine the 
foundations on which that opinion rests. -It is enough to say 
that I have most care fully considered that case and every other 
case, cited at the bar, or referred to in the judgment jusi now 
delivered, but I still remain unconvinced. 


.. My answer to the question referred is accordingly in the 
affirmative. I agree that the costs of this reference should be 
costs in the cause. | ki 


__. This second appeal coming on for. final hearing after the 
expression of the opinion of the Full Bench, 


The Court delivered the following 

JUDGMENT. —In view of the answer of the Full Beads aig 
second appeal must be dismissed with costs. _ 
- BV.V. l l Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR SIDNEY Burn, Officiating Chief Justice 
AND MR. JUSTICE KRISHNASWAMI ALYANGAR.. 


A. V. Jones and another .. Appellants* (Petitioners). 


Presidency Towns Insolvency Act (III of 1909), S.106 (1) (a)--Order 
for administration. of an insolvent estate in a Summary manner—Fuslure to 
obtain leave of Court to appeal—A ppeal if can be entertained, 


Under S. 106 (1) (a) of the Presidency Towns Insolvency Act it is quite 
clear that where an insolvent’s estate has been ordered to be administered in 
a summary manner, no appeal lies from any order of the Court except by 
leave of Court, and so where no leave is obtained the appeal cannot be 
entertained. 


- Appeal sought to be preferred agate the order of -the 
Hon’ble Mr. Justice Somayya dated 25th September, 1939 and 
made in the exercise of the Insolvency Jurisdiction of the High 
Court in Application No. 194 of Aes? in | Petition No. 230 of 
1936. 
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i The judgment of the Court was delivered by 


The Officiating Chief Justice —Under S. 106 (1) (a) of 
the Presidency Towns Insolvency Act it is quite clear that 
where an insolvent’s estate has been ordered to be administered 
in a summary manner, no appeal lies from any order of the 
Court except by leave of the Court. The proviso to S. 106 (1) 
is concerned solely with the provisions of the Act relating to 
the discharge of the insolvent and has no bearing on the question 
of appealability of orders passed. In this case no’ leave has 
been obtained. This appeal therefore cannot be entertained: and 
it is rejected. 

K.S. Appeal dismissed. 


Nar Oa rn 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice WADSWORTH AND MR. SUSI 
PATANJALI SASTRI. 


Ramaswami Reddi .. Petsttioner* (Petitioner- 
1st Defendant) 


v. 
Alagayammal .. Respondent ( Respondent- 
Plaintif). 


Madras Agriculturist Relief Act (IV of 1938), S.4 (h)—Consiruction— 
Half share in another morigage—W hether “other property” or “debt”. 

Besides the decree debt, sought to be scaled down a woman creditor was 
entitled to a half share in a mortgage debt. The principal amount of. these 
two debts which were due on the lst October, 1937, did not exceed Rs. 3 000.. 
But the debtor contended that she was not entitled to the exemption under 
S. 4 (A) asthe share in the mortgage debt was “other property”. 

Held, if itis found that the other debt due to the woman creditor is also 
a debt due from an agriculturist she will be entitled to the benefit of the 
exemption under S.4(hA). If not, such debt must be regarded as “other 
property” within the meaning of the provision and she will be excluded from 
it. 

Anomalies which the wording of the section lead to pointed out 

Decision of Krishnaswami Atyangar, J.,in C. R. P.No. 1072 of 1938 
(unreported) overruled. 


Petition under S..115 of Act V of 1908 and 5. 224, 
Government of India Act, praying the High Court to revise the 
order of the Court of the District Munsif of Sankaridrug at 
Salem dated 28th January, 1939 and made in I. A. No. 990 of 
1938 in O. S. No. 1115 of 1935. 





* C.R. P. No, 1112 of 1939. 30th January, 1940. 
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K. Narasimha Aiyangar and D. Ramaswami Aiyangar for 
Petitioner. 


T. M. Krishnaswami Atyar and d. Balasubramanta Aiyar 
for Respondent. 


The judgment of the Court was delivered by 


Patanjali Sasiri, J—The question for determination in 
this Revision Petition relates to the construction of S. 4 (A) of 
the Madras Agriculturists’ Relief Act, 1938. The petitioner 
claiming to be an “agriculturist” applied under the provisions of 
the Act for the scaling down of the debt due by him under a 
decree obtained by the respondent. It was not denied that the 
petitioner was an agriculturist within the meaning of the Act, 
but the respondent being a woman claimed the benefit of the 
exemption under S. 4 (A) of the Act and the question is 
whether, on a proper construction of that provision, her claim is 
sustainable. 


It is not in dispute that, besides the decree-debt now sought 
to be scaled down, the respondent is entitled to a half share in a 
mortgage debt due from another person but has no other 
property, and that the principal amount of these debts both of 
which were due on the Ist October, 1937, did not exceed 
Rs. 3,000. On these facts it is argued for the petitioner that 
the respondent is not entitled to the exemption claimed, as she 
owned on the material date “other property”, that is, her half 
share in the mortgage debt referred to above, besides the debt 
sought to be scaled down; while the respondent contends that the 
words “other property” must be taken to refer to property other 
than the debt or debts sought to be scaled down but not any 
debt or debts due to the woman from agriculturists [see the 
definition in S. 3 (#%)]. The provision is not happily worded 
and is not free from ambiguity, but on the whole we are of 
opinion that the contention of the respondent is correct. There 
is nothing to indicate that the words “any debt or debts” in 
cl. (h) refer to the debt or debts in respect of which the appli- 
cation for scaling down has been made. On the other hand the 
opening words of the section “Nothing in this Act shall affect 
debts and liabilities of an agriculturist falling under the 
following heads” show that the exemption relates to certain 
classes of debts and has no particular reference to the debt 
sought to be scaled down. The exemption under S. 4 (h), as 
we understand the provision, covers a particular category of 
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debts, limited in regard to their nature and extent, while insist- 
ing as a condition of its application that the creditor woman 
should not have owned on the date specified any other property 
that is to say, property not falling under that category apart 
from property excluded by the explanation. In other words 
debts due from agriculturists to a woman on the Ist October, 
1937, are not to be scaled down under the Act if on that date 
the principal amount of such debts did not exceed Rs. 3,0 0 and 
the woman did not own any property other than such debts 
apart from her personal aa a 


Learned Counsel for the petitioner objects that on the 
above construction, the inquiry on an application under the Act 
would have to relate not only to the character of the applicant 
as an agriculturist but also to the similar character of the 
various debtors from whom debts might be due to the creditor 
woman and such a ‘roving’ inquiry extending beyond the 
subject-matter of the proceeding could not have been contem- 
plated by the Legisliture. The objection is not without force, 
but, on the other hand, it is to be observed that if the provision 
were to be construed in the manner suggested for the petitioner, 
the exemption under it would become practically illusory. For 
example, if a woman having no other property had two claims, 
each for a small sum, say, Rs. 100 and an application was made 
to scale down one of the debts the existence of the other debt 
would exclude her from the benefit of the exemption; while if 
she had only one claim for just under Rs. 3,000, the (xemption 
would apply. A construction which leads to such startling and 
anomalous results cannot be accepted unless the language used 
by the Legislature is so clear and unambiguous as to compel its 
acceptance. It is no doubt true that even on the construction 
indicated by us above, there would be the anomaly that while a 
woman owning jewellery or other personal belongings worth a 
large sum could claim the benefit of the exemption for a debt 
of, say, Rs. 2,500 due to her, a woman having a claim for a 
smaller sum but owning one or two cents of land yielding may 
be next to nothing would be excluded from such benefit. This 
result.is no doubt regrettable and was perhaps not intended, but 
it is unavoidable on the present wording of theprovision. That, 
however, is no reason for adopting ihe petitioner's construction 
which would render the exemption more illusory and the 
anomalies involved in its application more glaring, especially 
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when there is nothing in the language employed to support such 
construction. Learned Counsel for the petitioner relied on the 
decision of Krishnaswami Aiyangar, J., in C. R. P. No. 1072 of 
1938 (not yet reported), where the learned Judge appears to 
have construed S. 4 (4) in the manner suggested for the peti- 
= tioner. The question does not appear to have been fully 
considered and the learned Judge gives no reasons in support of 
his conclusion and, with due respect, we are unable to agree 
with it. 

As it has not been ascertained whether the mortgage debt 
due to the respondent and another is a debt due from an agri- 
culturist, the case will have to go back for an inquiry on that 
matter. If it is found that the debt is also a debt due from an 
agriculturist, the respondent will be entitled to the benefit of the 
exemption; if not, such debt must be regarded as “other 
property” within the meaning of the provision and the respon- 
dent will be excluded from it. Costs throughout will abide and 
following the result.. 


K, S. Case remanded: 
IN THE HIGH COURT OF JUDICATURE AT LIADRAS. 


PRESENT :—-SIR ALFRED Henry Lionet Leaca, Chief 
Justice AND Mr, JUSTICE KRISHNASWAMI AIYANGAR, 


K.S.R.M. Sivasubramaniam Chettiar .. Appellant” (Pett- 


tioner) 
Y. 
Murugesa Mudaliar and another .. Respondents (Res- 
pondents). 


Civil Procedure Code (V of 1908), O.21,rr.71, 84 and 85—E-vecution 
application ~Sale~Purchaser's deposit of 25 per cent. of sale price in Court 
—Balance not paid within tine—Dismissal of application and deposit refunded 
—Fresh application by decree-holder—Sale in a later application—Defictt in 
price—A pplication by decree-holder against original purchaser for recovering 
deficitt—Whether application same—Naiure of application—Limttalion Act 
(IX of 1908), Art. 181, 

In an execution proceeding, the property of the judgment-debtor was 
sold by the Court on the 23rd February, 1932, the first respondent being the 
purchaser. The deposit of 25 per cent. of the amount as required by the rules 
was made in the Court. But as a result of delay in the payment of the balance 
the Court held that there had been no sale in law and directed later for the 
refund of the deposit. Some time later as the result of a further application 
by the decree-holder the property was advertised for sale; but the application 
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was dismissed for want of bidders. Again another application was filed and 
the property was sold to another purchaser for a smaller amount leaving a 
deficit, and so the decree-holder applied for an order against the original 
purchaser under O. 21, r. 71, which states that any deficiency of price which 
may happen on a re-sale by reason of purchaser’s default is recoverable with 
costs. The application was dismissed by the Court on the grounds that (1) 
there was material irregularity in the publication of the sale; (2) that the 
property sold was not the same as previously sold; and (3) that even if it 
were same, there was undue delay in the filing of the application leading to 
the second sale. 


Held, (1) that in the absence of a provision in the Civil Procedure Code 
stating when the application for a re-sale should be made, the decree-holder 
was entitled to make the application at any time within three years, as 
‘Art. 181 of the Limitation Act applied ; 


(2) thateven if it were that the matter was not governed by Art. 181 of 
the Limitation Act, it was incumbent upon the decree-holder to apply for 
re-sale within a reasonable time and that condition having been fulfilled in 
the present case, there was no bar to such an application. 


(3) that it having been held in Sasivarna Tevar v. Arulanandam Pillai, 


(1897) 8 M.L.J. 18: I.L.R. 21 Mad. 261; Suppa Reddiar v. Avudai Ammal, 


(1904) JA M.L.J. 401: LL R. 28 Mad. 50 (F.B.); Ckhalavadi Kotiah v, Paloori 
Alamelammal, (1907) 18 M.L.J.46: I.L.R. 31 Mad. 71; Sundaramma v. Abdul 
Khadar, (1932) 64 M.L.J. 664: 1.L.R, 56 Mad. 490 (F.B.) and Abdul Azim 
Sahib v. Chokkan Chettiar, (1935) 69 M L.J. 821: IL.R. 58 Mad. 893 at 901 
(E.B ) that an application in execution, which was necessitated by the action 
of the Court itself in striking off a previous application, was not a fresh 
application but should be deemed an application to revive or continue the 
former application, the application which the decree-holder was compelled 
to file here was not a fresh one but was an application to revive or continue 
the application which led to the sale ; 


- (4) that the decree-holder was entitled to recover the deficit from the 
defaulting purchaser. 

Appeal under cl. 15 of the Letters Patent against the 
judgment and order of the Hon'ble Mr. Justice Abdur Rahman 
dated 14th November, 1938 and passed in C.M.S.A. No. 53 of 
1936 preferred to the High Court against the order of the Court 
of the Subordinate Judge of Coimbatore dated 25th September, 
1935 and made in Civil Appeal No. 50 of 1935 (E.A. No. 1814 
of 1933 in E.P.R. No. 2567 of 1931 in O. S. No. 197 of Wi, 
District Munsif’s Court, Tirupur). 

T. S. Anantaraman for Appellant. 


K. Rajah Atyar and V. Sankaran for Respondents. 


The judgment of the Court was delivered by 

The Chief Justice —The appellant obtained a money decree 
against the second respondent in the Court of the District 
Munsif of Tirupur and in execution of that decree attached 


immovable, property, belonging to the judgment-debtor.. The 
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property was sold by the Court in execution proceedings on the 
23rd February, 1932, the first respondent being the purchaser. 
The first respondent immediately deposited 25 per cent. of the 
purchase price, which was Rs. 715, as required by r. 84 of 
O. 21 of the Code of Civil Procedure. The sale proclamation 
disclosed that there was a mortgage on the property, but it 
indicated that the mortgage was invalid. The mortgage was 
in fact a valid one and subsequently the mortgagee obtained a 
mortgage decree. The first respondent did not pay the balance 
of the purchase money within fifteen days, as required by r. 85 
of O. 21, but on the 29th February he applied for an order 
setting the sale aside on the ground of material irregularity in 
the publication of the sale inasmuch as the mortgage had been 
described as being invalid. As the balance of the purchase 
money had not been paid into Court the District Munsif held 
that there had in law been no sale and therefore there was no 
need for an order setting aside the sale. On this ground he 
dismissed the first respondent’s application and by a subsequent 
order directed that his deposit of 25 per cent. of Rs. 715, 
namely, Rs. 178-12-0 should be refunded to him. On the 30th 
March, 1932, the District Munsif, for what has been described 
as “statistical reasons”, struck off his list of pending cases the 
application of the appellant for the sale of the second 
respondent’s property. The Court closed for the summer 
vacation on the llth May, 1932, until the 28th June, 1932. On 
the reopening day the appellant filed a fresh application for the 
sale of the same property. He was compelled to do so in 
consequence of the District Munsif’s action on the 30th March, 
1932, which action was illegal. As the result of the fresh 
application the property was advertised for sale by the Court 
on the 24th September, 1932. There were no bidders 
at the auction and the District Munsif dismissed the application. 
This again constituted unlawful action on his part. The fact 
that there were no bidders on this occasion did not preyent the 
appellant from asking the Court in the same proceedings to put 
up the property for sale ata later date. The 25th September, 
1932, was a Saturday and the Court was closed. When it 
reopened on Monday, the 27th September, the appellant filed a 
further application for the sale of the property and on this 
application the Court directed the auction to take place on the 
3rd January, 1933. At this auction the property was sold to 
one Somasundara Naidu for Rs. 301, leaving a deficit of Rs. 414, 
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On the 25th November, 1933, the appellant applied for an order 
against the first respondent for the payment of this sum under 
the provisions of O. 21, r. 71, which states that any deficiency of 
price which may happen on a re-sale, by reason of the purchaser’s 
default, and all expenses attending such re-sale, shall at the 
instance of either the decree-holder or the judgment-debtor, be 
recoverable from the defaulting purchaser. 


The District Munsif dismissed the application on three 
grounds, namely:—(1) There had been material irregularity in 
the publication of the sale of 23rd February, 1932; (2) the 
property which was sold to Somasundara was not in law the 
same property as was sold to the first respondent, a mortgage 
decree having been passed in the meantime; and (3) even if the 
property was the same there had been undue delay in filing the 
application which had led to the second sale, namely, the 
application of the 27th September, 1932. The appellant appealed 
to the Court of the Subordinate Judge of Coimbatore. The 
Subordinate Judge allowed the appeal. He found that the 
appellant had not been guilty of culpable delay and that the 
property which was sold to Somasundara was the same property 
which was sold to the first respondent. He also held that there 
was no material irregularity in the conduct of the first sale, 
but in any event it had caused noinjury to the auction-purchaser. 
The first respondent then appealed to this Court and his appeal 
was heard by Abdur Rahman, J., who allowed it on the ground 
that the appellant was not entitled to recover because there had 
been a delay of about eleven months in filing the application 
which had resulted in the sale to Somasundara. The learned 
Judge recognised that the delay was not due to any fault of the 
appellant, but nevertheless he considered that the appellant was 
not entitled to payment,of the balance because delay had taken 
place. He agreed with the Subordinate Judge that there had 
been no irregularity in the publication of the first sale and that 
the first respondent had suffered no injury. He also agreed that 
the property sold on the second occasion was identical with the 
property which was sold on the first occasion. 


Only three questions have been argued before us. They 
are these:—(1) Whether the learned Judge was right in 
holding that there had been delay and that as the result of that 
delay the appellant has lost his remedy; (2) whether in order to 
recover from the first respondent the deficit the second sale must 
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have taken place under the same application; and (3) whether 
the property sold on the second occasion is identical with the 
property sold on the first occasion. 


It is manifest that the appellant had been diligent through- 
out and there is no ground for holding that there had been delay 
in the filing of the application of the 27th September, 1932. 
The delay which took place in the second sale was due entirely 
to the improper action of the District Munsif in closing for 
“statistical reasons” the first application for sale and his 
improper action in dismissing the second application when there 
were no bids made at the auction which was fixed for the 24th 
September, 1932, But even if there had been a delay of eleven 
months this would not justify the Court in rejecting the 
appellant’s application for an order directing the payment of 
the amount of the deficit. The learned Judge has in effect read 
into the Civil Procedure Code, something which is not there 
and something which should not be there. When there has to 
be a re-sale as the result of the default of the auction-purchaser 
the decree-holder has to apply for a re-sale. O. 21, r. 87 as 
framed by this Court, says that every re-sale of immovable 
property in default of payment of the amount mentioned in 
r. 85 (the full amount of the purchase money plus the amount 
required for the general stamp for a certificate under r. 94) 
‘shall be made after the issue of a fresh proclamation. The 
Code of Civil Procedure contains no provision stating when the 
application for a re-sale shall be made, and therefore the decree- 
holder is entitled to make the application at any time within 
three years as Art. 181 of the Limitation Act applies. It may 
be thought that this period is too long in such a case, but the 
Court is not concerned with that. Its duty is merely to apply 
the law. 


The learned Judge relied on the observations of Kumara- 
swami Sastri, J., in Venkatachalamayya v. Nilakanta Girjeel, 
where he said that: 


“ The reasonable construction to place on r. 71 is that the re-sale should 
be within a reasonable time after the first sale.” 


Abdur Rahman, J., rightly observed this statement can only 
be regarded as obtter, but he considered that the principles 
governing the assessment of damages in cases of breach of 
contract apply here, and that the defaulting auction purchaser 





1. (1917) 34 M.L.J. 156: 1.L.R. 41 Mad. 474 at 485 (F.B.). 
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should not suffer for any fall in prices which may take place 
after his default. I am unable to agree. O. 21, r. 71 says 
that the defaulting purchaser shall be responsible for the deficit 
and there is no qualification of this statement. But even if it 
were the case that an application for a re-sale is not governed 
by Art. 181 of the Limitation Act and that it is incumbent 
upon the decree-holder to apply for a re-sale within a reasonable 
time that condition has been fulfilled in the present case. The 
appellant took prompt steps for the securing of an order for 
re-sale and, as I have pointed out, the re-sale did not take place 
as early as it should have done because of the erroneous orders 
passed by the District Munsif, not passed in a judictal capacity 
but in pursuance of an administrative practice which I trust has 
long been discontinued. 


Mr. Rajah Aiyar on behalf of the first respondent has 
contended that the re-sale took place in execution proceedings 
different from those originally instituted, but this argument 
does not call for discussion. It has been decided over and over 
again that an application in execution which is necessitated by 
the action of the Court in striking off a previous application 
for execution is not in law a fresh application, but must be 
taken to be an application to revive or continue the former 
application. I need only mention Sastvarna Tevar v. Arula- 
nandam Pillai, Suppa Reddiar v. Avudai Ammal, Chalavadt 
Kotiah v, Paloort Alamelammal8, Sundaramma v. Abdul Khadar4 
and Abdul Asim Sahib v. Chokkan Chettiar5. The application 
which the appellant was compelled to file on the 28th June, 
1932, by reason of the order of the 30th March, 1932, and the 
application of the 27th September, 1932, which was necessitated 
by the order of the 24th September, 1932, are not fresh applica- 
tions, but are applications to revive or continue the application 


which led to the sale of the 23rd February, 1932, and therefore 


it must be held that the sale to Somasundara was a sale in the 
original proceedings. 


There is also no substance in the third contention raised on 
behalf of the first respondent. The property sold to Soma- 





1. (1897) 8 M.L.J. 18:+1.L.R. 21 Mad. 261. 
2. (1904) 14 M.L.J. 401: I.L.R. 28 Mad. 50 (F.B.). 
3. (1907) 18 M.L.J.46: I L.R. 31 Mad. 71. 
4. (1932) 64 M.L.J. 664: LL.R. 56 Mad. 490 at 503 (F.B.). 
5. (1935) 69 M.L.J. 821: I.L R. 58 Mad. 893'at 901 (F.B.). 
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sundara was in truth and in fact the same property which was 
sold to the first respondent. In the first case the property was 
bought subject to a mortgage; in the second case, the property 
was the same but the mortgage had been replaced by a 
mortgage decree. The property was the same property and 
what was sold was the right, title and interest of the judgment- 
debtor in it. 

For the reasons indicated the appeal succeeds and the 
appellant is entitled to his costs throughout. 

REG 





Appeal allowed., 
(FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. | 


PRESENT :—SIR ALFRED Henry Lionet Leacu, Chief 
Justice, Mr. Justice MOCKETT AND MR. Justice KRISHNA- 
SWAMI AIYANGAR. l 


The Commissioner of Income-tax, -- 


Madras Petitioner" 
2. l 
S. Km. Sp. Meyyappa Chettiar, 
Karaikudi Respondent. 


Indian Income-tax Acl (XI of 1922), S. 4 (2)—Profits accrued ontside 
British India—Loan raised by assessee there—Loan transmitted to British 
India—Loan repaid outside British India from profits of the business there— 
Amount of loan transmitted, if remittance of profits to British India and 
assessable. 

The assessee was a partner withtwo others ina money-lending business 
carried onat T and K in F.M.S. outside British India. The T firm was 
started on 12th December, 1936. Before that date the K firm had made con- 
siderable profits. The partners borrowed from another firm at T a sum of 
Rs. 27,500 and of that the assessee received for his share Rs. 7,500, which the 
agsessee’s agent at T remitted to Karaikudi in British India. To repay the 
loan, the partners tiansferred profits from K business to the T branch and 
out of the remittance of profits, they discharged the loan. - 

> Held, that the remittance of Rs. 7,590 was a remittance of profita within 
the meaning of S. 4 (2) of the Income-tax Act (XI of 1922) and was assess- 
able. 

Subramaniam Chettiar v. Commissioner of Income-tax, Madras, (1935) 69 
N.L.J. 844: LL.R. 59 Mad. 171 (F.B.), relied on. 


Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the High Court under S. 66 (2) of 





*O, P. No. 290 of 1938, 23rd October, 1939. 
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the Indian Income-tax Act, XI of 1922 (hereinafter referred to as 
the Act). í 


2. The petitioner who is an assessee within ihe jurisdiction 
of the Income-tax Officer, Karaikudi I circle, derives income 
mainly from money-lending business. He has a business of his 
own at Karaikudi, which is his headquarters, and has also a 
share in certain other money-lending business carried on in part- 
nership with others in places outside British India such as Kambar, 
Teluk Anson and Sithiawan. Inthe present reference we are 
concerned only with the firms at Kambar and Teluk Anson both of 
which are in the Federated Malay States. 


3. For the assessment year 1937-38 (previous year—Tamil 
year Dhathu ended 12th April, 1937) the petitioner returned a 
total income of Rs. 8,133 which included a sum of Rs. 7,500 being 
the amount received by him in British India from the S.K.M. firm, 
Teluk Anson, in which he wasa partner. Inthe course of the 
examination of the accounts, however, he contended that the remit- 
tance was not from profits as no profils were available at Teluk 
Anson on the date of the remittance. 


4, The petitioner isa partner along with two others in two 
firms run under the vilasam of S. K. M. one at Kambar and the 
other at Teluk Anson. The firm at Kambar has been in existence 
for some years, while that at Teluk Anson was started on 28th 
October, 1936, that is, in the year of account. On 14th December, 
1936, this firm borrowed Rs. 27,500 ($17,727-76) from the O.R.M. 
O.M. firm, Penang and remitted it to the petitioner and the other 
two partners, the petitioner and one of the partners getting 
Rs. 7,500 each, and the remaining partner Rs. 12,500. From lith 
January, 1937, various amounts were reccived at Teluk Anson 
from the Kambar firm, and at the end of the year of account the 
credit balance in favour of Kambar in the Teluk Anson books 
stood at $19,384-11. . These funds enabled the Teluk Anson firm 
to repay the amount borrowed from the O.R.M.O.M. firm, within 
a few months from the date on which it was borrowed. 

5. The Income-tax Officer found, according to the profit and 
loss statement filed by the petitioner’s agent, that there was a profit 
of $14,270-66 at Teluk Anson during the period 28th October, 
1936 to 12th April, 1937. He also assumed, and the petitioner did 
not dispute the assumption, that the sum of $19,384-11 received 
from Kambar included the profits of the firm at that place. There 
were thus, in the Income-tax Officer’s opinion, profits to the extent 
of $33,654 available at Teluk Anson, of which the petitioner was 
entitled to a 1/3rd share or $11,218 (over Rs. 17,000). As this 
was very much in excess of the amount remitted to the petitioner 
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to British India, the Income-tax Officer held that the remit- 
tance must be regarded as having been made out of profits. A 
copy of his assessment order is appended marked Exhibit A. 


6, The petitioner appealed to the Assistant Commissioner 
and contended that the remittance could not be said to have come 
out of profits for the following reasons :— i 


(1) The remittance was made out of the borrowed money. 

(2) There was no profit at Teluk Anson on the date of remit- 
tance, 

(3) The Kambar funds became available -at Teluk’ Anson 
only after the date of remittance. 


(4) The repayment of the debt to O.RM.O.M, Penang out of 
these funds constituted the discharge of a foreign liability, 

The Assistant Commissioner conceded that the Teluk Anson 
firm as such had no profits to remit, but considered {that since 
Kambar profits had been received at Teluk Anson and such profits 
had been used for repaying the loan out of which the remittance 
of Rs. 7,500 had been made, the amount remitted from Teluk 
Anson really represented Kambar profits. He accordingly confirm- 
ed the assessment. A copy of his order is filed as Ex. B, 

7. The petitioner now requires me to revise his assessment 
by eliminating the sum of Rs. 7,500 or, in the alternative, to refer 
to the High Court the questions set out in his application a copy 
of which is filed as Ex. C. AsI do not see my way to grant him 
any relief by revising the assessment, I refer forthe decision of 
their Lordships the following question, which, in my opinion, is 
the only question of law that arises on the facts of this case:— 

-O “Whether under a proper construction of S. 4/2) of the Act the sum of 


Rs. 7,500 was rightly included in the petitioner’s assessment asa remittance 
of profits.” 5 


- 8. The normal presumption in cases of this nature is the 
remittance was made out of profits and it is for the petitioner to 
rebut this. I consider that hè has entirely failed to do so. He 
does not deny that profits were available at Kambar, that certain 
amounts were received at Teluk Anson out of those profits and 
that these amounts were utilised for repaying the-loan out of 
which the remittance to the petitioner was originally made. The 
amount which the Teluk Anson firm remitted to the petitioner on 
14th December, 1935, was recouped by it ona later date (within 
the year) from his share of profits of the Kambar firm. His share 
of the Kambar profits has consequently been reduced and will not 
to that extent be available for him at that place. It is no doubt 
true that when the sum of Rs. 7,500 was remitted to British India 
from Teluk Anson, the profits from Kambar had not actually been 
ae 
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received at Teluk Anson. But in these matters the form of the 
transaction is of little importance and it is its substance that we 
have to look at. What clearly happened in this case is that the 
petitioner brought Rs. 7,500 of his Kambar profits to British, India 
via Teluk Anson, The question should, I consider, be answered, 
in the affirmative. 
_ Reference under S. 66 (2) of the Indian Income-tax Act 

(XI of 1922) by the Commissioner of Income-tax, Madras. 

K. V. Sesha Atyangar for Petitioner. 

M. Subbaroya Atyar for Respondent. 


The judgment of the Court was delivered by 


The Chief Justice.—The assessee is a Nattukottai Chettiar 
whose headquarters are in Karaikudi. He is a partner with 
two other Chettiars in a money-lending business carried in 
Teluk Anson and at Kambar in the Federated Malay States. 
The Kambar business had resulted in considerable profits before 
the Teluk Anson business was started on the 12th December, 
1936. Onthe 14th December, 1936, the partners borrowed 
from another Chettiar firm doing business in Teluk Anson the 
sum of Rs. 27,500. This money was divided between the 
partners and the assessee received as his share, Rs. 7,500, which 
his agent in Teluk Anson then remitted to Karaikudi. To pay off 
the lender, the assessee and his partners transferred profits from 
the Kambar branch to the Teluk branch, and out of the remit- 
tance of profits, they fully discharged the loan. In the circum- 
stances the Income-tax authorities have treated this remittance of 
Rs. 7,500 by the assessee as a remittance of profits in respect of 
the year of assessment, 1937-38. The assessee contended that 
the order of the Income-tax authorities was wrong and asked 
the Commissioner of Income-tax to refer for the decision of 
this Court the following question: l 


‘© Whether under a proper construction of S. 4 (2) of the Act, the sum of 
Rs. 7,500 was rightly included in the petitioner’s assessment as a remittance 
of profits.” 


The Commissioner of Income-tax complied with the asses- 
see’s request for a reference, and the Court is now called upon 
to give the answer. 

The answer must be in the affirmative. If it were other- 
wise, it would mean that a person who had made profits abroad 
could evade the provisions of S. 4 (2) of the Income-tax Act 
by simply borrowing and repaying the loan out of the profits 
immediately he had remitted the proceeds of the loan to India. 
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In such circumstances the remiitance to India can only be 
regarded as a remittance of profits. The profits having been 
used in paying for the remittance, the remittance must neces- 
sarily represent the profits. On the facts of this case, there can 
be no doubt that the Rs. 7,500 did represent a remittance of 
profits. 


The learned Advocate for the assessee has contended that 
this case is governed by the decisions in Hall (H. M. Inspector 
of Taxes) v. Marans! and Multan Chand Johurmull v. Com- 
missioner of Income-tax, Bengal?. The former case was 
considered by a Bench of this Court in Subramaniam Chettiar v. 
Commissioner of Income-tazx, Madras8, where it was pointed out 
that it had no application in a situation like the present one. In 
Multan Chand Johurmull v. Commissioner of Income-tar, 
Bengal2, the Calcutta High Court was dealing with a case where 
the assessee had a branch in Calcutta and one in Cooch Behar. 
It was not a question of bringing profits from Cooch Behar to 
Calcutta. The facts were altogether different. 

The answer to the reference, as I have indicated, will be in 
the affirmative, and the assessee having lost, must pay the usual 
costs, Rs. 250. 


S.V.V. Question answered in the affirmative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE HORWILL. 


Bava C. Gopalaswami Mudaliar .. Appellant* (Plaintiff) 


v. 
The Annadhana Kattalai of Sri 

Tyagarajaswami temple, Tiru- 

varur by Trustee, Vaithilinga 

Pandarasannadhi and another .. Respondents (Defendants). 


Trust—Scheme prohibiting borrowing from or lending to trust fund— 
Person lending contrary to the provision—Righis. 

A clause in a scheme prohibited borrowing from or lending to the trust 
fund on interest and plaintiff under power-of-attorney from trustees managed 
the trust and incurred expenses for provisions and necessaries. Ina claim 
for the amount, 

Held, the plaintiff cannot be heard to say that he was enabling the trustee 
to perform his duty to the trust and therefo1e entitled to be compensated for 
what he has supplied. 


" 





1, (1933) 18 Tax Cases 148. 2. (1931) 5 LT.C. 154. 
3. (1935) 69 M.L.J.-844: IL.R. 59 Mad. 171 (F.B.). 
*S; A No. 809 of 1936. 12th January, 1940. 
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S. 65 of the Contract Act does not apply as the plaintiff deliberately 
incurred the expenses in express contravention of the restriction in the 
scheme. The trustee’s promise to pay and promissory notes by him on behalf 
of the trust cannot bind the trust either. As the promissory note was not by 
the trustee for himself a decree against the trustee cannot be granted; with 
a proper plea and evidence of quantum meruit the plaintiff might get some 
amount. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvarur in A. S. No. 18 of 1935 preferred against 
the decree of the Court of the District Munsif of Tiruvarur in 
O. S. No. 282 of 1933. 


K. Rajah Aiyar and R. Sundaralingam for Appellant. 


B. S. Ramachandra Rao and K. Kameswara Rao for 
Respondents. 


The Court delivered the following 


JupGMENT.— The appellant brought a suit on two promissory 
notes for amounts advanced to the Annadhana kattalai for the 
necessary performance of the duties imposed on the trust. The 
first defendant was the trustee of the kattalai and the second 
defendant was the receiver of the kattalai property, who has. 
since been replaced by the executive officer of the temple. It 
appears from the plaint that the money was not advanced direct 
to the kattalai. The plaintiff, who had received a power of 
attorney from the trustee, was managing the kattalai on the frst 


-defendant's behalf, receiving income from the property, and 


making purchases; and the sum claimed is thit admitted by the 
first defendant tobe due to the plaintiff on account of provisions 
and other necessaries supplied to the kattalai in excess of the 
income. The defendants contended that some of the alleged 
items of expenditure were not true; but it was found that the 


' plaintiff had properly accounted for the money mentioned in the 


promissory notes and that it was properly expended on the 
temple. The second defendant raised another plea and that was 
that the first defendant had no power to borrow money, that the 
plaintiff knew of it, and that he was not therefore entitled to 
recover any of the money, even though it might have been true 
that he advanced it. The District Munsif of Tiruvarur found 
both points against the second defendant. In appeal, the Subor- 
dinate Judge of Tiruvarur agreed with the District Munsif that 
the plaintiff had properly accounted for allthe money advanced; 
but he held that the scheme which had been framed for the 
temple by the High Court absolutely prohibited such an advance 
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being made. He therefore found himself constrained to allow - 


the appeal and dismissed the suit. 
The attention of the Courts below seems to have been 
focussed on S. 23 of the scheme, which is to this effect: 


“All borrowing from and all lending on interest to the funds of the trust 
is absolutely prohibited.” i 


The rest of the section deals with the punishments to be ` 


inflicted in case of a disobedience of this injunction. It has to 
be noticed that the word ‘borrowing’ is followed by ‘from’, 
which shows that the prohibition is against borrowing from the 
funds of the trust. That was not done here; but the section 
also prohibits lending on interest to the funds of the trust. If 
the plaintiff, as the terms of his promissory note suggest, had 


lent money on interest to the trust—even though it was for, 


necessary purposes—I think such a loan would have fallen within 
the scope of the prohibition under S. 23. But I do not think 
that 5. 23 as it stands meant to work a prohibition of the 
supplying of articles for the carrying on of the services of the 
kattalai. Nevertheless, from a reading of the scheme as a 
whole, there can be no doubt that the purpose of the scheme is 
that the trustees should not be left in possession of any money at 
all. As soon as they collect money, they have to deposit it with 


the treasurer of the temple, they have to submit a budget to the 


Board of Control three months before the beginning of each 
year, and they can only spend money in accordance with the 
budget as accepted. They are then allowed to draw on the 
amount standing to their credit in the accounts kept by the 
treasurer for each kattalai and they may not exceed the budget 
allotment. There can also be no doubt, ona general reading of 
the scheme, that it was directly against the principle of the 
scheme that the trustee of the kattalai should try to circumvent 
certain sections of the scheme by taking supplies from a person 
and contracting some liability on behalf of the trust. That this 


disobedience of the scheme was not accidental has been proved: 


by the defendant; and the lower appellate Court has found very 
clearly that the first defendant deliberately ignored the scheme. 
He says in paragraph 13 of his judgment: ; 

“Tt would appear that notwithstanding the scheme, the first defendant as 
trustee of Annadana kattalai, was never in the habit of submitting his budget 
to the treasurer. He himself continued to manage the properties of the 
Annadhana kattala: as though his powers had not been in any way curtailed 
or restricted. In consequence of the defiant attitude of the first defendant it 
became necessary for the board of control to apply for the appointment of a 
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receiver for the purpose of collecting the income of the properties of the 
Annadhana kattalai and remitting the same to the treasurer.” 


The plaintiff was also aware of the prohibition and he 
knew that the first defendant was disobeying the terms of the 
scheme. He had attended the meetings of the Board of Control 
and he knew that the temple and the kattalais were being 
managed under S. 3 of the scheme. 


Although a trustee may not have power to incur debts, 
yet if a person supplies articles which are necessary far carrying 
on the services under the trust, then he is entitled to be reimburs- 
ed. Two English cases have been quoted. In Ex parte Chip- 
pendale: Re German Mining Co.1, the directors of a coal- 
mining company had no powers of raising money except by 
certain restricted means. They however during the course of 
the management of some mines in Germany found that they had 
no money to pay the wages of the miners. If the wages had 
not been paid, the mines, under the law of the country, would 
have been closed down and the property of the comainy would 
have been lost. It was held that as they had acted beyond their 
powers as directors and agents in borrowing money, the creditors 
who had advanced money in order that the miners might be 
paid, would not be able to have recourse against the company 
under the Companies Act. Nevertheless, the directors were not 
merely agents but were trustees of the property of which they 
were in management; and as trustees they were bound to take 
all reasonable steps to prevent the property of the company 
from being wasted. They were therefore not only permitted 
but bound to borrow money to pay the miners’ wages and thus 
save the property of the company which would otherwise have 
been lost. -In Troup’s case®?, a somewhat similar case, where 
directors had no borrowing powers, it was laid down that: 


“Where the directors of a company have no power to borrow mouey, the 
repayment of money borrowed cannot be enforced by the lender against the 
company. Yetif the money bas been bona fide applied to the purposes of the 
company, the bona fide lender is entitled to payment as against the company.” 


The learned advocate for the appellant has also referred to 
the principle laid down in the leading case Lawford v. Billericay 
Rural District Councils, that where a corporation asked a 
contractor to perform certain works which were necessary for 
the carrying out of the duties of the corporation, the corpora- 





1. (1854) 4 De G. M. & G. 19: 43 ER. 415. 
2.. (1860) 29 Beav. 353: 54 E.R. 664. 3. (1903) 1 K.B. 772. 
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tion could not afterwards refuse to pay the contractor for the 
work he had done, merely because the contract had not been 
sealed as required by law and so was void. The principle of 
quantum metuit was applied, and it was held that the corpora- 
tion were not entitled to rely on this fact. It was found that 
there was an implied contract to reimburse the contractor for 
any work done by him which-was necessary to be done and was 
required by the corporation to be done. Clearly, Ex parte 
Chippendale: Re German Mining Co.1 and Troup’s case? 
would not apply to a case where a trustee, far from acting in 
the interests of the trust and for the trust, acted expressly 
against the rules which had been laid down for his conduct. In 
borrowing this money, the trustee committed a breach of trust 
and the plaintiff knew it. The plaintiff cannot therefore be heard 
to say that he was enabling the trustee to perform his duty to 
the trust and was therefore entitled to be compensated for what 
he has supplied. 

With regard to the application of the principle of quantum 
meruit, it may of course beirue that if there was no money 
left to the credit of this particular kattalai and certain 
services were absolutely necessary, then the plaintiff would 
be entitled to receive compensation for such money spent as 
was absolutely necessary. But we do not know what expen- 
diture would have been absolutely necessary in such an extreme 
case. The plaintiff did not plead this, and the attention of the 
courts below and of the parties was not directed to this aspect 
of the question; and so we have no material on which to come 
to a decision as to what expenditure by the trustee, if any, was 
absolutely necessary. The learned District Munsif, whose 
judgment is generally followed by that of the Subordinate 
Judge, says in para. 7 of his judgment: 

“So then there is clear proof in this case that as a matter of fact the 
plaintiff advanced several sums of money as found in the accounts, Exs. A 
and B, for the supply of articles absolutely necessary for the purpose of the 


trust in connection with the daily puja, abhishekam, naivedyam, etc.” 
He draws this conclusion from certain findings of his in 


para. 6 of his judgment which he gives in the words used by 
the clerk of the receiver: 


“Until the receiver took charge from plaintiff all the Ralapusas were 
being done properly, all the functions of the anmadhana and abhtisheka katta- 
lais having been regularly and properly done.” 


1. (1854) 4 De G M, & G. 19: 43 ER, 415. 
2. (1860) 29 Beay. 253: 54 E R. 664. 
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I cannot see how it follows from this that the supply of the 
articles by the plaintiff was absolutely necessary for the purpose 
of the trust. A distinction must be drawn between what is 
necessary for a full and proper conduct of the services, that is, 
what is desirable, and what is absolutely necessary when there 


are no funds available to meet the full expenses or where the 


rules prohibit the spending of money unauthorisedly. All these 
various duties could have been performed on a less elaborate 
scale; and if the first defendant had done his duty and had 
applied to the treasurer for money and the matter had been 
referred to the Board of Control, the Board would probably have 
supplied a smaller amount of money which would have permitted 
the carrying out of these services on a smaller scale. The 
learned advocate for the appellant has sought to get over this 
difficulty by quoting the Privy Council decision, Vibhudapriya 
Thirtha Swamtar v. Lakshmindra Thirtha Swamtar1, which is 
to the effect that where it appears to a creditor advancing money 
to a trust that the money is being used for the trust and not for 
the trustee’s private purposes and where the money is definitely 
applied, the creditor cannot be defeated by a contention that-the 
duties could have been performed on a less elaborate scale. 
That is true only where a trustee acts in the discharge of his 
duties as trustee. That principle could not be applied where a 
trustee is acting contrary to the trust or to the rules imposed on 
him by a scheme. In such a case both the trustee and the cre- 
ditor know that the money ought not to be spent. 


It has been pointed out that this contract has to be viewed 
in the light of the express words used in S. 65 of the Indian 
Contract Act and not by the principles laid down in certain 
English cases which are less liberal. But the language used in 
S. 65 shows that it does not apply to contracts into which per- 
sons deliberately enter, knowing that the contract cannot have 
any validity and is in express contravention of the rules and 
restrictions imposed on them. Moreover, it is difficult to see 
how in this case there ever was a contract—void or otherwise— 
withthe trust. The so-called contract was nothing more than 
a dishonest device of the plaintiff arid the first defendant to 
defeat thé scheme. In making this promise to pay, the first 
defendant cannot be said to have been acting for the trust; and; 
the plaintiff knew it. 





am", 


11927) 53 M.L.J. 196: L.R; 54 LA, 228: LL.R. 50 Mad. 497 (P.C.). 
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It follows from what has been said above that the plaintiff 
is not entitled to recover from the trust the amount claimed by 
himon the suit pronotes. There is no equitable principle that 
can be invoked by him which will enable the Court to grant a 
decree. If he had raised a plea of quantum meruit and suitable 
evidence had been let in, it is just possible that he might have 
succeeded in obtaining a decree for some part of the sum he 
advanced; but it is not necessary for me to express any opinion 
on this point. 


It is contended that a decree should be given against the 
first defendant; but the first defendant did not execute the 
pronote in his personal capacity, but only as trustee of the 
institution. A petition has been put in to amend the plaint so 
that the plaintiff may be given some relief against the first 
defendant; but even if the amendment were made, the plaintiff 
could not, for reasons given, be given a decree against the first 
defendant. 


The appeal is dismissed with the costs of the second 
respondent. 


‘KL S. Appeal dismissed. 


Oe ae a a t 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SıR ALFRED HENRY LIONEL Leac, Chief 
Justice AND Mr. JUSTICE KRISENASWAMI AIYANGAR. 


A. L. S. P. P. L. Subramaniam 
Chettiar by agent Narayanan 


Chettiar .. Petthoner* 
OU. 
Annamalai Chettiar by agent 
` Ramaswami Aiyar .. Respondent (Petitioner). 


Crit Procedure Code (V of 1908), S.73—Money decree against grand- 
father, his son and son's son in favour of A—Previous decree against 
grandfather and son ın favour of B—Adjudication of grandfather and son as 
insolvents—Execution, attachment and sale of grandson's interest by A— 
Right of B to rateable distribution—If decrees m favour of A and B, against 
same sudgment-debtors. 

A obtained a money decree against a grandfather; his son and son’s son 
and B had previously obtained a decree against the grandfather and the son 
_but not against the grandson. On the adjudication of the grandfather and 
son, A attached and sold the grandson’s share“in execution and B put in an 
application claiming rateable_distribution-- 






™ 
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* C. R. P. No. 354 of 1938, 6th December, 1939, 
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Held, where a‘father who is joint with his son becomes insolvent, the 
right of realising the son’s share in the family estate under the pious obliga- 
tion rule devolves upon the Official Assignee or Official Receiver as the case 
may be. But if before the Official Assignee or Official Receiver takes steps 
to enforce that mght, a judgment-creditor of the father attaches the son’s 
interest in the estate, the power of the Oficial Assignee or Official Receiver 
to sell the son’s share is lost, and as the result of the attachment and sale of 
the grandson’s share by 4, the share becomes available to the executing 
creditor and all persons who became entitled to rateable distribution under 
S. 73 of the Civil Procedure Code. 


Where a money decree is passed against a grandfather who is joint with 
his son and grandson tt must be taken to be a decree passed against the son 
and grandson to the extent of their interests in the family property, as they 
are liable to that extent for his lawful debts. The two decrees are against 
the same debtor within the meaning of S. 73, Civil Procedure Code and B is 
entitled to have rateable distribution. 

Case-law discussed. 


Arunachalam Chettiar v. Kalayappa Chettiar, (1937) 1 M.L.J. 180, 
overruled. 


_ Petition under S. 115 of Act V of 1908, praying. the 
High Court to revise the order of the Court of the District 
Munsif of Dharapuram dated Ist December, 1937 and made in 
E. A. No. 1504 of 1937 in E. P. No. 637 of 1937 in O. S. 
No. 331 of 1931. . 


K. V. Ramachandra Atyar for Petitioner. 
Respondent not represented. 


The judgment of the Court was delivered by 


The Chef Justice—This petition raises a question with 
regard to the right to rateable distribution given by S. 73 of 
the Code of Civil Procedure, but when the authorities are 
examined it is clear that they negative the petitioner’s contention. 
In 1931 the petitioner obtained a money decree against a grand- 
father, his son and his son’s son. The respondent had previously 
obtained a money decree against the grandfather and the son, 
but not against the grandson. In 1931, in separate proceedings, 
the grandfather and the son were adjudicated insolvents. In 
1937 the petitioner filed an application for execution of his 
decree and asked for the attachment of the grandson’s interest 
in the family property. Attachment was ordered and the 
grandson’s interest was sold on 31st August, 1937. Before the 
sale took place the respondent filed an application for the 
execution of his decree, and he also asked for the attachment 
and sale of the gran ‘share in the family property. On 
the strength of this appli€ation the respondent claimed to be 
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entitled to share rateably in the sum of Rs. 800, which was the 
amount realised in the execution proceedings instituted by the 
petitioner. The petitioner objected to the respondent’s claim 
to rateable distribution, but his objection was overruled by the 
District Munsif of Dharapuram in whose Court the execution 
petitions were filed and the assets realised. The District Munsif, 
in rejecting the petitioner’s contention, relied on the decision in 
Palamappa Chettiar v. Palani Goundani. The petitioner asks 
this Court to set aside the District Munsif’s order under its 
revisional powers. 


It is now well settled law that where a father who is joint 
with his son becomes insolvent, the right of realising the son’s 
share in the family estate under the pious obligation rule 
devolves upon the Official Assignee or the Official Receiver as 
the case may be. But, if before the Official Assignee or the 
Official Receiver takes stepsto enforce that right, a judgment- 
creditor of the father attaches the son’s interest in the estate, 
the power of the Official Assignee or Official Receiver to sell 
the son’s share is lost. (See Sat Narain v. Behari Lal8, Seetha- 
rama Chettiar v. Official Receiver, Tanjore8, Sat Narain v. 
Sri Kishen Das: Same v. The Bank of Upper India4, Gopala- 
krishnayya v. Gopalan5, and Arunachalam v. Sabaratnamé.) 
Therefore, as the result of the petitioner’s attachment of the 
grandson’s share the Insolvency Court lost all its interest in 
- that share, which then became available to the petitioner as the 
executing creditor and to all persons who became entitled to 
rateable distribution under 5. 73 of the Code of Civil Procedure. 
Before the proceeds of the grandson’s property were brought 
into Court, the respondent filed his application for execution 
and thereupon became entitled to rateable distribution. 

On behalf of the petitioner the argument has been advanced 
ihat the respondent’s decree was not obtained against the same 
judgment-debtor and therefore S. 73 does not apply, but this 
argument cannot be accepted. There is ample authority for 
holding that where a money decree is passed against a grand- 
father who is joint with his son and grandson it must be taken 


1. (1936) 71 M.L.J. 541. 
-2. (1924) 47 M.L.J. 857: L.R. 52 L.A, 22: LL.R. 6 Lah. 1 (P. C.). 
3. (1926) 51 M.L.J. 269: I.L.R. 49 Mad. 849 (F.B.). 
4, (1936) 71 M.L.J. 812: L.R. 63 I.A. 384: I.L.R. 17 Lah. 644 (P.C.). 
5. (1928) 54 M.L.J. 674: I.L.R. 51 Mad. 342. 
6. (1939) 1 M.L.J. 889: I.L.R. (1939) Afad. 585.. 
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to be a decree passed against the son and the grandson to the 
extent of their interests in the family property as they are liable 
to that extent for his lawful debts. In Ramanathan Chettiar v. 
Subramanta Sasiriall, where the decree of one of two 
judgment-creditors was against the father while the decree of 
the other judgment creditor was against the father and his son, 
but the properties from which the assets had been realized by 
sale were the ancestral properties of the family of which the 
father and son were undivided members, White, C. J., held that 
the decrees were “against the same judgment-debtor” for the 
purpose of S. 295 of the Code of 1882, to which S, 73 of the _ 
present Code corresponds. Jn Ramakrishna Chettiar v. Viswa- 
nathan Chettiar, a Full Bench of this Court (Beasley, C.J., 
Cornish and Pandrang Row, JJ.) held that the legal representa- 
tive of a deceased person against whom a decree was passed in 
his life time but which was sought to be executed against his 
property in the hands of his legal representative was the same 
judgment-debtor within the meaning of S. 73. Pandrang Row, 
J., in whose judgment Beasley, C.J., concurred, observed that it 
was obvious that a strict literal construction of theexpression, 
“the same judgment-debtor” could not be adopted in the sense 
that the decrees must be against the same persons eo nomine, 
and the weight of authority appeared to favour a liberal con- 
struction of the expression “the same judgment-debtor”. The 
decision of White, C.J., in Ramanathan Chettiar v. Subra- 
manta Sastriali, was referred to with obvious approval. ° 


In Swaminaiha Aryar v. Saivu Rowthan3, Venkataramana 
Rao, J., held that when a decree has been passed against a 
manager of a joint Hindu family, the other members of the 
family must be deemed to be judgment-debtors as well, and 
where another decree-holder has obtained a decree against the 
manager and the other members of the family, they are entitled 
to rateable distribution. The learned Judge considered that the 
Full Bench decision in Ramakrishna Chettiar v. Viswanatha 
Chettiar2, applied. There was no insolvency in this case, but ina 
later decision, Palantappa Chettiar v. Palani Goundan4, Venkata- 
ramana Rao, J., had to consider the same question in connection 
with insolvency proceedings. In that case the respondent: filed 


1. (1902) 12 M L.J. 276: IL,R, 26 Mad. 179. 
2. (1935) 69 M.L.J. 711: LL.R. 59 Mad. 93 (F.B.). 
3. (1935) 43 L.W. 624. . 4 (1936) 71 M.L.J. 541. 
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a suit against the father and attached before judgment the 
family property. He eventually obtained a decree, and five 
months later the judgment-debtor was adjudicated an insolvent. 
Subsequent to the adjudication, the petitioner, with the léave 
of the Insolvency Court, filed a suit against the father and his 
sons. The petitioner also applied for attachment before 
judgment of the son’s share in the joint family property. . A 
decree was in due course passed in his favour and the son’s 
shares were realized in execution proceedings. Before the sale 
took place the respondent applied for the execution of his decree 
by the sale of the family estateand claimed rateable distribution. 
The learned ‘Judge held that he was entitled to rateable distri- 
bution as the decree obtained against the father and the father 
and the sons were decrees passed against the same judgment- 
debtor. A similar decision was given by the learned Judge in 
Ramayya v; Rangarayul. 


The only case which lends support to the petitioner’s 
argument is Arunachalam Chettiar v. Kalayappa Chetttar?, 
which was decided by Horwill, J. There the respondents attached 
before judgment the estate of a joint family consisting of the 
father and a son. A decree was obtained and the property was 
subsequently brought to sale, the purchase money being deposit- 
ed into Court. The father then became an insolvent, and the 
father’s share of the proceeds was handed over to the Official 
Receiver. The petitioner had obtained a decree against the 
father on a promissory note and applied for a rateable distribu- 
tion. His application was filed before the proceeds had been 
deposited into Court. Horwill, J., considered that the petitioner 
was not entitled to rateable distribution. It would appear from 
his judgment that he considered that the Full Bench decision in 
Ramakrishna Chettiar v. Viswanatha Chettiars, had no applica- 
tion and he laid stress on the fact that the petitioner did not 
make the son a party to theexecution proceedings on the ground 
that he was liable for his father’s debts and that the Court did 
not know that the decree was obtained against the father for a 
debt binding on the son. In these circumstances he rejected the 
petitioner’s claim to rateable distribution. This decision is in 
direct conflict with the judgments of Venkataramana Rao, J. 


- 


1, (1938) 1M.L.J. 325. | 2. (1937) 1 M L.J. 180. 
3. (1935) 69 M.L.J. 711: LL.R. 59 Mad. 93 (F.B.). 
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Subra- in Palantappa Chettiar v. Palani Goundan}, and Ramayya v. 
Chettiar  “<@"garaju®, and it also runs contrary to the decision of the Ful I 
v. Bench in Ramakrishna Chettiar v. Viswanatha Chethar3. The 
Annamalai dg : i 
Chettiar, judgment of Horwill, J., was considered by Venkataramana 


Gg Rao, J., in Ramayya v. Rangaraju? and] am in entire agree- 
Leach, C.J. ; : A 
ment with the observations of Venkataramana Rao, J., which 
are these — 


“The learned Judge seems to be of the opinion that where there is a 
decree against the father alone it cannot be said that the decree was obtained 
against the father for a debt binding on the son. It may be so. But once 
there is a decree against the father the creditor is entitled to enforce the 
said decree against all the joint family property including the shares of the 
sons until the sons choose to take exception to it either in execution or by 
way of a suit that the said debtis one which they are not liable to pay under 
the Hindu Law. So long as the decree stands and the property sold is joint 
family property, no question as to the binding nature of the debt arises in the 
consideration of the question whether the judgment-debtors are the same.” 


It follows that I consider the judgment of Horwill, 
J., to be erroneous and should be overruled. It also follows 
that I consider that the decision of the District Munsif in the 
present case was right. The petition will be dismissed but as 
the respondent has not appeared there will be no order as to 
costs. 

I wish to express the appreciation of the Court for the 
great assistance which it has received from Mr. K. V. Rama- 
chandra Ayyar who has appeared on behalf of the petitioner. 
He has placed all the relevant authorities before the Court. 


Krishnaswami Aiyangar, J :—I agree. 


K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 
Koka Audinarayana Rao Naidu .. Petitioner” (Plaintif) 


J: 
Bhavaraju Lakshminarayana Rao .. Respondent (Defendant). 


Audi- Principal and agent—Contract of agency— Accounts to be rendered at 
narayana the place of business—Deciding factor regarding the place of performance—- 

Rao Naidu Contract Act (IX of 1872), S. 182 ~—Inference as to place of DLE 
i tere Jurisdiction for entertaining susit on accounis. 7 

narayana es gs IE 

Rao. 1. (1936) 71 M.L.J. 541. 2 (1938) 1 M.L.F. 325. 

3. (1935) 69 M.L.J. 711: 1.L.R. 59 Mad. 93 (F.B.). 
*C.R.P. No. 1248 of 1936. 22nd February, 1939, 
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It is the nature of the main contract that must determine the intended or 
presumed place of performance. 

There is distinction-between the contract itself and the legal obligation 
or liabilities incidental to the contract of principal and agent. 


Where, within the meaning of S. 182 of the Contract Act an agent was 
employed to do acts fer his principal who resided at C, the legitimate in- 
ference would be that the contract was to be performed at C. Itis only as 
one of the legal incidents arising out of the relationship of principal and 
agent that S. 213 provides that an agent is bound to render proper accounts 
to the principal. This cannot be read that there was an express contract 
between the parties to render accounts so as to support the inference that the 
intention must have been to render the account at the principal’s place, If 
anything, the words in the section imposing that duty ‘on demand’ on the 
agent suggest that the demand should be madeat the agent’s place of business. 
Every consideration of convenience is also'in favour of that view, because the 
books relating to the business of the agency and the material information 
connected therewith might naturally be expected to be available at the place 
of business of agency. 


Hence it was the Court of the place where the agent was doing business 
that had jurisdiction to entertain a suit for accounts as no part of the cause 
of action arose in the principal’s place of residence. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the decree of the District Court of Ganjam in 
C.M.A. No. 66 of 1935 preferred against the decree of the Court 
of the District Munsiff of Chicacole in O. 5. No. 39 of 1933, 


' B. Jagannadha Das for Petitioner. . 
Ch. Raghava Rao and M. Sriramamurthi for Respondent. 
The Court delivered the following 
JUDGMENT,— This Civil Revision Petition arises out of a 


suit for accounts filed by a principal against his agent. Both 


the Courts have held that no part of the cause of action arose 
within the limits of the Chicacole Munsif’s Court’s jurisdiction 
and the plaint has been returned for presentation to the proper 
Court, as the conditions of cls. (a) and (b) of S. 20 of the 
Civil Procedure Code are not satisfied in the present case. 

The learned Counsel for the petitioner contends that either 
as a matter of law or even as an inference of fact as to the in- 
tended place of performance ofthe contract, I should hold that 
the cause of action arose in whole or in part within the Chicacole 
Court’s jurisdiction. I am unable to accede to this contention. 
‘As pointed out by the learned District Judge, the reasoning in 
Tika Ram v. Daulat Ram1, where a very similar question arose, 
is clearly in favour of the view taken by the Courts below. 


1. (1924) ILL.R. 46 All. 465. 


Audi- 
narayana 
Rao Naidu 


Y. 
Lakshmi- 
narayana. 

Rao 


Audi- 
narayana 
Rao Naidu 


v. 
Lakshmi- 
narayana 
Rao. 


` . 
560 THE MADRAS LAW JOURNAL REPORTS. [1940 


Mr. Jagannadha Das, the learned Counsel for the petitioner, 
has mainly relied on the decision of the Judicial Committee in 
Soniram Jeeimull v. R. D. Tata & Co., Ltd., Iam not able 
to accept his interpretation of that judgment. It is difficult to 
read that decision as laying down that as a rule of law, the 
principle that the debtor is bound to seek out his creditor and 
pay his debt is applicable in this country even for the purpose of 
determining the local jurisdiction of particular Courts. Their 
Lordships have taken care to indicate at the end of the judg- 
ment that their decision was based upon the inference drawn 
fron: the terms of the contract itself or from the necessities of 
the case. In an earlier part of the judgment, they referred to 
the fact that the business transactions out of which the outstan- 
ding debts arose in that case took place in Rangoon where a 
branch of the plaintiff’s firm was situate and from this circum- 
stance and from the nature of the contract, they seem to have 
drawn the inference that the parties must have intended by neces- 
sary implication that the monies were to be paid in Rangoon. 


Even assuming that the English rule either in terms or by 
analogy could be applied in this country, I am unable to extend 
it to a case like the present, which did not arise out of the 
relationship of debtor and creditor. Where the contract itself 
is one of loan, it might be possible to presume that payment 
must have been intended to be made at the creditor’s place. But 
here the contract was one of agency and it is not disputed that 
though the principal was resident at Chicacole, the agent who 
was a resident of Cocanada was to attend to business to be done 
at Cocanada. 


It seems to me necessary to emphasise the distinction 
between the contract itself and legal obligations or liabilities 
incidental to the contract of principal and agent; within the 
meaning of S. 182 of the Contract Act, the agent was employed 
to do acts for the principal at Cocanada. The legitimate infer- 
ence therefore is that the contract was to be performed at 
Cocanada. It is only as one of the legal incidents arising out 
of the relationship of principal and agent that S. 213 provides 
that an agent is bound to render proper accounts to the principal. 
This cannot be read as if there was an express contract between 
the parties to render accounts so as to support the inference that 





© 1. (1927) 53 M.L.J. 25: L.R. 54 I.A. 265: LL.R. 5 Rang. 451 (P.C). 
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the intention must have been to render the account at the prin- 
cipal’s place. Itis also noteworthy that the section imposes the 
duty “on demand” by the principal. If anything, these words 
suggest that the demand should be made on the agent at his 
place of business. Every consideration of convenience is also 
in favour of that view because the books relating to the business 
of the agency and all material information connected therewith 
might naturally be expected to be available at the place of 
business of the agency. 

Mr. Jagannadha Das contended that if on the taking of 
accounts it should be found that money was payable by the 
agent to the principal, the relationship of debtor and creditor 
would arise between the agent and the principal. But it is 
‘equally conceivable that on the taking of accounts it might be 
found that money would be payable by the principal to the 
agent. It does not therefore seem to me right to base any in- 
ference as to the intended place of performance on the possible 
result of the taking of accounts. It is the nature of the main 
contract that must determine the intended or presumed place of 
performance. The suit itself has been rightly framed as a suit 
for accounts and it is on that basis that the question of juris- 
diction must be determined. 

I am of opinion that the Courts below were right in the view 
they took that no part of the cause of action arose at the 
principal’s place of residence, in the circumstances of the case. 
The Revision Petition fails and is dismissed with costs. 

K.C. Reusston petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR ALFRED Henry LioneL LEACH, Chief 
Justice AND Mr. JUSTICE KUNHI RAMAN, 


Visalakshi Ammal .. Appellani*® (4th Defendant) 
v. 
‘C, Krishnaveni Ammal and l 
others - .. Respondents (Plaintiffs). 


Equitable morigage—Title deeds handed over 4 or 5 days before advance 
of loan—Letier of collateral security on date of loan evidencing deposit not 
registered— Admissibility in evidence—Regtstration Act, S. 17. 

A memorandum of equitable mortgage by deposit of title deeds (title 
deeds having been handed over previously to mortgagee for inspection and 

‘retained by him as security for loan advanced later) stated :—“On executing 
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a pronote to you this date, Rs. 1,900 has been received in cash from you. 
For this sum I have kept with you as security house.......... Madras, and 
the original title deeds relating to the property. At the time when I 
discharge the aforesaid bond, I shall take back this letter as well as the 


aforesaid title deeds. To this effect have I executed this collateral letter 
with consent”. 


Held, the memorandum constituted the bargain between the parties and 
operated to declare the rights of the mortgagees in the property. It falls 
within S. 17 of the Registration Act and not having been registered cannot be 


admitted in evidence. 

On appeal from the judgment and decree of the Hon’ble 
Mr. Justice Wadsworth dated 7th day of December, 1937, in the 
exercise in the Ordinary Original Civil Jurisdiction of this 
Court in C. S. No. 351 of 1934. 


K. N. Mohanarangam Pillai for Appellant. 


Srinivasaragavan and Thyagarajan, K. Narasimha Atyar 
and T. V. Subramamia Aiyar for Respondents. 


The Court delivered the following 


JupemeEnts. The Chief Justsce.—This appeal raises the ques- 
tion whether an equitable mortgage is unenforceable by reason 
of the non-registration of a letter signed by the mortgagor at 
the time of the deposit of the title deeds. One P. M. Sadasiva 
Chetty, his sons Subramanian and Somasundaram (the third 
and fourth respondents), his brother Gangadhara Chetty and 
GangadharaChetty’s sonThayamanava (the third defendant in the- 
suit) constituted an undivided Hindu family. The family owned 
immovable property in Madras, 2°10 acres of land in Arasur- 
villagé, Chingleput District and 42 acres of land and a rice mill 
in Ponneri village, which is also in the Chingleput District. The 
properties in Madras consisted of three houses and their sites, 
known as 16, Audiappa Chetti Street; 41, Guruvappa Chetty- 
Street and 105, Egmore High Road, respectively. On the 2nd 
August, 1930, Sadasiva, who was the manager of the family, 
borrowed from the first and second respondents Rs. 1,900 on a 
promissory note and as security deposited the title deeds of 
No. 16, Audiappa Chetty Street. Before us it has not been 
disputed that this money was borrowed for the purposes of the 
family. At the time of the deposit Sadasiva signed and 
delivered to the mortgagees a letter in Tamil of which the 
following is the official translation :— 


“On the 2nd August, 1930, the collateral letter executed in favour of two 
persons (1) C. V. Krishnaveni Ammal and (2) C. Sundaram Chetti, residing 
in house No. 3, Cuddapah Rangiah Chetty Street, Periamet, Madras, by P.Me 


- 
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Sadasiva Chettiar, son of the late P. Munisami Chetti, Vannia Vaisya caste, 
Saivaite, merchant, residing in house No. 16, Audiappa Chetti Street, 
Chintadripet, Madras. On executing a pro-note to you this date, Rs. 1,900 
(rupees one thousand and nine hundred) has been received in cash from you. 
For this sum, I have kept with you as security, house No. 16, Audiappa 
Chetty Street, said petta, said Madras and the original title deeds relating to 
the property. At the time when I discharge the aforesaid bond, I shall take 
back this letter as well as the aforesaid title deeds. 


To this effect have I executed this collateral letter with consent.” 

On the 22nd August, 1931, 41, Guruvappa Chetty Street, 
and 105, Egmore High Road, were mortgaged to the sixth 
defendant in the suit. He having died isnow represented by his 
executrix, the sixth respondent. This mortgage was effected by 
a registered instrument signed by Sadasiva for himself as 
manager of the joint family and as guardian of the third 
defendant, whose father was then dead. On the 19th April, 
1932, Sadasiva and his eldest son, thethird respondent, executed 
two mortgage deeds in favour of the first and second respon- 
dents, one to secure Rs. 2,000, made up of the Rs. 1,900 
borrowed on the 2nd August, 1930 and a further advance of 
Rs. 100, and the other to secure Rs, 500. The security for the 
first of these mortgages was No. 16, Audiappa Chetty Street 
and this mortgage was intended to take the place of the equitable 
mortgage. The security for thesum of Rs. 500 was the 42 
acres of land and the rice mill in Ponneri village. The suit 
out of which the appeal arises was filed to enforce the mort- 
gages. 

On the 24th March, 1931, the minor third defendant 
through his mother, the appellant, instituted a partition suit on 
the Original Side of this Court (C. S. No. 471 of 1931). The 
minor died during the pendency of the suit and the appellant 
was made a party as his legal representative. The mortgage of 
the 19th April, 1932, which replaced the equitable mortgage of 
the 2nd August, 1930, having been created after the partition 
suit had been filed did not affect the minor’s estate and the 
mortgagees are relegated to their rights, if any, under the 
equitable mortgage. The learned trial Judge (Wadsworth, J.) 
held that the letter which was given with reference to the de- 
posit of title deeds did not require registration and therefore 
the minor’s estate was bound by the equitable mortgage. On 
this basis he granted the mortgagees a mortgage decree in res- 
pect of the Rs. 1,900. Other contentions were raised before 
the learned Judge but the appeal has been confined solely to the 
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question’ whether the equitable mortgage of the 2nd August, 
1930, can be enforced. 


In the mortgage deed of the 19th April, 1932, for 
Rs. 2,000, made up of the Rs. 1,900 borrowed on the equitable 
mortgage and the further advance of Rs. 100, there is the 
following recital: 

“A sum of Rs. 1,900 (rupees one thousand and nine hundred) has 


already been borrowed from you on the 2nd August, 1930, by executing a 
bond and by giving you a collateral security letter as security thereof.” 


The appellant’s case is that the letter given by Sadasiva at 
the time of the deposit of title deeds, read in the light of the 
recital in the mortgage-deed of the 19th April, 1932, just quoted, 
must be construed as a declaration of the mortgagees’ rights on 
the property and therefore required registration under S. 17 of 
the Registration Act. Not having been registered it could not 
be admitted in evidence by reason of S. 49 of the Registration 
Act. The learned Judge treated the letter as a mere memo- 
randum of a transaction previously completed and on this 
footing held that it did not require registration. 


Before considering certain authorities which have been 


.quoted to us I will revert to the facts. As lhavealready stated, 
the execution of the promissory note, the deposit of the title 


deeds and the execution of the letter all took place on the 2nd 
August, 1930. It may be taken that the signing of the promissory 
note and the deposit of title deeds took place before the letter was 
signed in actual point of time. The evidence discloses that five 


or six days before the 2nd August the title deeds were handed 


over to the mortgagees to enable their representative to scrutinise 
them, the understanding being that if the title deeds proved to 
be in order they would advance money on equitable mortgage. 
The learned Judge has held that inasmuch as the second respon- 
dent said that the examiner of the documents had approved of 
the title five or six days before 2nd August, 1930, it was 
reasonable to infer that for these five days the title deeds 
remained with the second respondent as security for the loan 
and therefore there was a completed mortgage agreement some 
days anterior to the 2nd August, 1930. I find myself unable to 
share this opinion. The title deeds were handed over for the 
purpose of examination of the title and they must be deemed to 
have remained with the mortgagees for that purpose until they 
intimated to Sadasiva on the 2nd August, 1930, that they were 
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willing to advance the money. On the evidence both of the 
second respondent and of the person who examined the deeds it 
is clear that they were handed over merely for the purpose of 
examination of title and that there was no deposit by way of 
equitable mortgage until 2nd August, 1930. The case, there- 


fore, cannot be decided on the basis that there was a completed . 


transaction before that date. With these observations I will now 
proceed to the examination of the authorities. 


In Subramanian v. Lutchmani, the Privy Council had to ` 


consider a memorandum which was signed and delivered by the 
mortgagors at the time of the deposit of title deeds by way of 
equitable mortgage. It was held in that case that oral proof of 
the mortgage was inadmissible because the document drawn up 


constitued the bargain between the parties. There the memo- 
randum was in the following terms :— 4 


“We hand you herewith title deeds relating to fifth class Lot Nos. 78, 79 
and 80, Block E, each measuring 25 by 50, with building thereon belonging to 
Saleman Abmad Seedat, also his promissory note for rupees sixty-three 
thousand (Rs. 63,000) due us, this please hold as security against advances 
made to us; we also hand you second mortgage executed in our favour by 
C Rangaswamy Mudaliar on first Class Lot No. 6 in Block F-1. On this we 
had advanced Rs. 32,000. Please also hold this as further security against 
advances madeto us. We promise not to deal with same till your amount 
due is fully paid and satisfied.” 


Lord Carson who delivered the judgment of the Board said 


that their Lordships had no doubt that the memorandum in 
question was the bargain between the parties, and that without 
its production in evidence the plaintiff could establish no claim, 
and as it was unregistered it ought to have been rejected., 
Their Lordships were here applying the principles laid down in, 
Pranjivandas Jagjivandas Mehta v. Chan Mah Phee® and Shaw 
v. Fosters, 

The question of the admissibility of a memorandum 
relating to a deposit of title deeds was considered by the Privy 
Council in Obla Sundarachariar v. Narayana Aiyar4. There 
the memorandum consisted of a list of title deeds with the 
following introductory words :-— 

“Written to E. N. A. Samoo Pattar by Krishnaswami Ajiyar, of S. V. 


Ramaswami Aiyar and Brothers. As agreed upon in person I have delivered 
to you the undermentioned documents as security.” 


1. (1922) 44 M.L.J. 602: L.R. 50 I A.77: LL.R. 50 Cal, 338 (P.C.). 
2 shee) 31 M.L J. 155: L.R. 43 L.A, 122: LL.R. 43 Cal. 895 at 900 (P.C.). 
"3. (1872) L.R. 5 H.L. 321. 
4, (1931) 60 M.L.J. 506: L.R. 58 I.A. 68: LL.R. 54 Mad. 257 (P.C.). 
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S. 17 of the Indian Registration Act requires registration 
of non-testamentary instruments which purport or operate to 
create, declare, assign, limit or extinguish, whether in present or 
in future, any right, title or interest, whether vested or contin- 
gent of the value of Rs. 100 and upwards, to or in immov- 
able property. Lord Tomlin, in delivering the judgment of the 
Board, pointed out that the question which fell to be determined 
was whether the memorandum, having regard to its true 
construction and the circumstances in which it came into exis- 
tence and passed into the hands of the plaintiff, was an instru- 
ment of thisnature. Their Lordships regarded the memorandum 
as a list of the documents deposited and nothing more. It did 
not embody the terms of the agreement between the parties, and 
therefore did not require registration. While their Lordships 
did not think that the language of Lord Carson in Subramanian 
v. Lutchman! conveyed or was intended to convey the meaning 
that no memorandum relating to a deposit of title deeds could 
be within S. 17 of the Registration Act, unless it embodied all 
the particulars of the transactions of which the deposit formed 
part. they were of opinion that no such memorandum could be 
within the section unless on its face it embodied such terms and 
was signed and delivered at such time and place and in such 
circumstances as to lead legitimately to the conclusion that so 
far as the deposit was concerned it constituted the agreement 
between the parties. 


In the recent case of Sir Hari Sankar Paul v. Kedar Nath 
Saha?, the Privy Council after reviewing their earlier decisions 
expressed themselves thus :— 

“Their Lordships are of opinion that where, as here, the parties profess- 
ing to create a mortgage by deposit of title deeds contemporaneously enter 
into a contractual agreement, in writing, which is made an integral part of 
transaction and is itself an operative instrument and not merely evidential, 
such a document must under the statute be registered.” 

Therefore what is to be considered in the present case is 
whether the memorandum of the 2nd August, 1930, was made 
an integral part of the transaction and‘is an instrument intended 
to declare the right of the mortgagees in the property and not 
merely a record of what had transpired. 





1. (1922) 44 M.L.J 602: L.R. 50 L.A. 77: I.L.R. 50 Cal. 338 (P.C.). 
2. (1939) 2 M.L.J. 522: L.R. 66 LA. 184: LL.R. (1939) 2 Cal. 243: 
43 C.W.N. 806 (P.C.). 
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The memorandum under discussion is written in part in 
the past tense. It states :— 

“On executing a pronote to you this date, Rs. 1,900 has been received in 
cash from you. For this sum, I have kept with you as security house No. 16, 
Audiappa Chetti Street, said petta, said Madras, and the original title deeds 
relating to the property.” 

But it goes on to say: 


“At the time when I discharge the aforesaid bond, I shall take back this 
letter as well as the aforesaid title deeds” 


and concludes with this statement: 

“To this effect have I executed this collateral letter with consent.”’ 

If the letter is read as a whole there is a great deal to be 
said for the argument that it was intended to constitute the 
bargain between the parties, but our attention has been drawn 
to the decision of Schwabe, C. J. and Ramesam, J., in 
Krishnayya v. Ponnuswomst Aiyarl, where it was held that a 
memorandum in the following terms did not require registra- 
tion: 

“Collateral security letter in respect of a house executed in favour of 
Messrs, Peruru Viswanadham and Koneti Desikacharyula Company of 
Madras, As you have this day obtained an assignment of the sum of Rs. 1,945 
due by me to Messrs. Peruru Viswanadham & Co., the same being the sum 
of principal and interest due, I have this day executed a pronote in your 
favour for this sum and the sum of Rs. 500, taken to-day, i.e. the total of 
Rs. 2,445; so let it be known that for that I have retained with you as collate- 


ral security my document of the Collector’s certificate No. 815 in respect of 
my house bearing door No. 11 in Tiruvattiswaranpet, Madras.” 


This memorandum has much in common with the memo- 
randum under consideration in the present case. It is described 
as a collateral security and states what had preceded its execu- 
tion. The learned Judges, however, treated it merely as a 
record of a completed transaction made for the purpose of 
recording facts for the information of anew firm. The posi- 
tion here is not analogous and there is the further factor that in 
the mortgage deed of the 19th April, 1932, which the mortgagees 
obtained from the mortgagor the memorandum of the 2nd 
August, 1930, is described not only as a collateral security letter 
but as security for the loan. Can it be said in these circum- 
stances that the parties were merely contemplating a record of a 
completed transaction and not an operative instrument? When 
the memorandum is read in the light of the recital in the sub- 
sequent deed of mortgage it seems to me that the only conclusion 
open is that it constituted the bargain between them and 





1. (1923) 46 M.L.J. 295: LL.R. 47 Mad, 398. 
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operated to declare the rights of the mortgagees in the property. 
Consequently I hold that the memorandum falls within S. 17 of 
the Registration Act and ought to have been registered. Not 
having “been registered it cannot be admitted in evidence which ` 
means that the equitable mortgage cannot be proved. 

I would allow the appeal with costs both here and below 
against the first and second respondents. 

Kunht Raman, J.—1 agree. 


K.S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE BURN AND MR. JUSTICE STODART, 


Natesa Pillai and others .. Appellants* 
(Petitioners) 
v. 7 
Venkatarama Aiyar and another ' .. Respondents 
| (Respondents). 


Civil Procedure Code (V of 1908), O. 21, r. 90—Sale held on a date 
expressly proclaimed to be not the date—Illegal—Sale vitiated, 


A sale which is held on a day on whichit has been expressly proclaimed 
that it shall not take place is not valid at all. It will be vitiated by illegality 
and must be therefore set aside. 

Appeal against the order of the Court of the Subordinate 
Judge of Mayavaram dated 26th July, 1937 and made in E. A. 
No. 287 of 1935 in E. P. No. 25 of 1934 in O. S. No. 60 of 
1932. 


S. Muthiah Mudaliar for Appellants. 

C. A. Seshagiri Sasiri for Respondents. 

The judgment of the Court was delivered by 

Stodart, J.—The appellants are the judgment-debtors. 
They applied to the Court ‘below under O. 21, r. 90 to set 
aside a Court sale of their property held on 12th August, 1935, 
on the:ground that there was irregularity in publishing and 
conducting it, which resulted in the property being sold fora 
price much below its real value. The objections of the appel- 
lants were not stated with any degree of clarity in their applica- 
tion to the lower Court but in the course of the hearing it was 
urged that the sale was also vitiated by illegality. For the 





T *A.A.O, No. 104 of 1938. =, Ith October, 1939. 
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Court at the beginning of its judgment states that: 


“It is urged infer alia that there has been material irregularity and ille- 
gality and fraud in the publication and conduct of the sale.” 


The Court held that the price fetched at the sale was not 
unduly low, that there was no material irregularity or illegality 
in publishing or conducting it and that the price tetched at the 
sale even if considered to be low was not the result of the alleged 
irregularities or illegalities. Hence this appeal. The contes- 
ting respondents here are the decree-holder, and the purchaser 
at Court auction who opposed the petition in the lower Court. 
The latter is the decree-holder’s father. 

The questions we have to decide are: 

1. Was the price fetched at the sale unduly low so that it 
can be said to have resulted in substantial loss to the judgment- 
debtors? 

2. Ifso was that loss due to material irregularity or 
fraud in publishing or conducting the sale? 

3. Was the sale vitiated by illegality? 


¥ * K x * 


[After considering the circumstances whether the price was 
so low as to result in substantial loss to the judgment-debtors 
and finding against that objection their Lordships proceeded 
as follows. ] 


In the light of all these circumstances we agree with the 
learned Sub-Judge that judgment-debtors have not shown that 
they suffered any substantial injury by reason of the price 
fetched at the sale. And in this view of the case it is not 
necessary for us to decide the second question which arises in 
this appeal, namely, whether the learned Sub-Judge was wrong 
in holding that there was no irregularity or fraud in publishing 
or conducting the sale. We proceed therefore to the third 
point. Was the learned Sub-Judge wrong in holding that the 
sale was not vitiated by illegalityr On this point we think the 
appellants are entitled to succeed. For reasons which we shall 
presently state we think the sale was vitiated by illegality. And 
in such a case the sale must be deemed to be altogether void. 
In order to set aside a sale on the ground of illegality it is not 
necessary for the Court to hold that the judgment-debtor has 
been materially prejudiced by the sale. For the sale itself is a 
nullity. In this particular case we are compelled to hold that 


the sale was held on a day which was not a day on which it had 
72 
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been advertised to take place or a day to which it had been 
adjourned. The sale was originally posted to 8th July, 1935. It 
was adjourned to the 9th; then to the 10th and then to the 11th, 
the order of the Court being taken for every adjournment. Then 
on the 11th it was ordered to be continued from day to day till 
the 26th and it was further directed that the sale would be on 
the 26th. This was in our opinion an irregularity. It would 
not have been irregular if the Court had directed that the 
sale should be adjourned from day to day till satisfactory bids 
were forthcoming and that these de die tn diem adjournments 
should not contiuue after the 26th. But for the Court to order 
on the llth that the sale should not be concluded till the 26th 
amounted to an adjournment of the sale for 15 days. And 
O. 21, r. 69 (2) as it then existed laid down the rule that a 
sale should not be adjourned for a longer period than 7 days 
without a fresh proclamation unless the judgment-debtor 
consents to waive it. And there is no indication here that the 
judgment-debtor did so consent. However it is not this 
irregularity which forms the basis of our present decision. 
We merely mention it in passing. We now come to the events 
of the 26th July. There was no sale on that day. And 
the Court made an order that the auction should be 
continued for 10 days from the 27th. It further* ordered 
that the sale would be held on the 5th August. Moreover it is 
clear that the order of the Court was taken as meaning that 
there would be no auction after the 5th August. For the 
decree-holder, forthwith caused notices to be printed and circu- 
lated in the villages to the effect that, as per order of the Court, 
the auction would be held continuously from the 26th July to 
the 5th August and would be closed on the 5th August. These 
notices which were headed “sale notices”, were not only distri- 
buted in the villages and publisbed in a local newspaper but also, 
presumably under the orders of the Court, were published in 
the same manner as regular proclamations of sale. They were 
proclaimed by beat of tom tom in the villages where the lands are 
situated, and were affixed to posts planted in the lands comprised 
in the notices. And the fact that these formalities had been 
observed was certified by the Village Munsif, who also obtained 
in the certificate the attestation of no less than 28 witnesses. 
It is abundantly clear therefore that the Court directed that 


this long drawn out auction would be closed on the 3th August: 
that this fact was made known to all concerned who might have 
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been present at the Court when it was made: and that it was 
forthwith widely pnblished in the villages where the lands are 
situated. (See Ex. XXI series and Ex, XXV and Ex. KAMI.) 


But there was no sale on the 5th of August. Nor was the 
auction closed on that date. On that day the decree-holder 
represented that the auction sale should be continued for 
another week and deposited Rs. 3-8-0 for the expenses of conduct- 
ing the sale on seven more successive days. The Court passed 
no orders on this request other than an order that the money so 
paid should be accepted. And the property was in fact put up 
for auction on the 6th August and successive days and even- 
tually knocked down on 12th August for Rs. 32,100 to the 
decree-holder’s father the upset price being Rs. 32,087, the 
amount of the sale warrant. 


The Court’s action in not selling the property on the 5th 
August or concluding the sale on that day was highly irregular 
inasmuch as it had been widely proclaimed that that was the 
latest date of sale. Its action in selling the property on a date 
subsequent to that date was positively illegal. A sale which is 
held on a day on which it has been expressly proclaimed that it 
shall not take place is not a valid sale at all. For that reason 
we must hold that this sale was vitiated by illegality, that it was 
a nullity, and must therefore be set aside. We allow the appeal 
with costs both here and in the lower Court. 

K.C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG Row. 
Gollakota Suryanarayanamurthi 
and another .. Petitoners* (Accused-Appel- 
lants). 
Penal Code (XLV of 1860), Ss. 148, 149 and 427—O fence under—Dispute 
as to land—One party putting up structures—Other party demolishing them— 


Court not deciding question of ownership of land—Conviction for offence 
ander Ss. 148, 149 and 427—Sustainabrlity. 

The petitioners were convicted for offences under Ss. 148, 149 and 427 
under the following circumstances: for some time before the occurrence 
there was a dispute between the villagers headed by the petitioners on one 
side and the complainant on the other as regards a certain vacant site which 
had been purchased by the complainant. The villagers claimed the site as 
part of communal land required and used for religious purposes, whereas the 
complainant claimed it to be private land which he had obtained under a sale 





* Cri. R. C. No. 564 of 1938. ; 15th December, 1938, _ 
(Cri. R. P. No. 535 of 1938). i 
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Surya- deed. One or two attempts made by the complainant to build a house on the ` 
general site proved fruitless on account of the obstruction offered by the other party 
murthi, 


but finally he put up walls very hastily having obtained police protection for 
his workmen. The next day the petitioners went to the land and under their 
instructions the villagers pulled down the walls by using crowbars, pick- 
axes, etc. i 

Held, that the convictions of the petitioners under Ss. 148, 149 and 427, 
Indian Penal Code, could not stand in the absence of any nding as to the 
ownership of the site on which the walls were put up. If really it was a site 
to which the complainant had no individual right, and if the site really be- 
longed to the villagers generally and had been set apart for public purposes 
they were entitled as a matter of law to remove the obstruction to the enjoy- 
ment of the site and the mere removal of the walls in those circumstances 
would not amount to a criminal offence. 


Petition under Ss. 435 and 439 of the Code of Crirhinal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions of the East Godavari Division 
dated 2nd August, 1938 and made in Crl. App. No. 38 of 
1938 preferred against the judgment of the Court of the Sub- 
Divisional Magistrate of Amalapuram in C. C. No. 25 of 1938. 


T. M. Kasturi for Petitioners. 


In re. 


K. Venkataraghavachart for The Public Prosecutor 
(V. L. Ethtray)-on behalf of the Crown. 


The Court made the following 


ORDER, —The petitioners in this case are two out of the 
28 persons who were charged with a number of offences, 
namely, offences punishable under Ss. 148, 149, 323 and 427 read 
with S. 114, Indian Penal Code, in connection with an occurrence 
which took-place at about 8 P.M. on the 14th November, 1937, 
in the village of Modekurru. There is no doubt that for some 
time before the occurrence there was a dispute between the 
villagers headed by the first petitioner, the Village Munsiff, and 
also to some extent by the second petitioner. on the one side, 
and P. W. 1 the complainant on the other as regards a certain. 
vacant site which had been purchased by the complainant about 
two years ago. The villagers claimed the site as part of 
communal land required and used for religious purposes, whereas 
the complainant claimed it to be private land which he had. 
obtained under a sale-deed. One or two attempts made by the 
complainant to build a house on the site proved, fruitless on : 
account of the obstruction offered by the first petitioner and. 
others. Finally it would appear that the Police Sub-Inspector 
took a strong line in the matter in favour of the complainant 
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as a result of the instructions given to him by the Deputy 
Superintendent of Police, and he went to the village with a 
party of constables; in these circumstances the complainant 
appears to have engaged a large number of coolies and built up 
the walls in one day to a height of several feet, intending to 
put a roof the very next day. It was in the evening of the day 
after the walls had thus been hastily built that the occurrence 
is said to have taken place. A large number of villagers headed 
by accused 1 and 2, that is, the petitioners are said to have gone 
to the place, and under the orders of the latter, the rest of the 
villagers are said to have pulled down the walls by using 
crowbars, pick-axes, etc. It is also alleged that the complainant 
was beaten with a cane or walking stick by accused 1 and 2. 
There can be no doubt that the complainant had injuries on his 
person as is seen from the medical evidence, and there is no 
reason to suppose that he did not receive them at the time of 
the occurrence. The Magistrate who heard the case was of the 
opinion that the evidence of the prosecution was not reliable so 
far as 26 out of the 28 accused were concerned and these 26 
were discharged and the case was proceeded against only accused 
land 2. As regards the offences punishable under Ss. 148, 149 
and 427, I am of opinion that the convictions cannot stand in 
the absence of any finding as to the ownership of the site on 
which the walls were put, up. If really it was a site to which 
the complainant had no individual right, and if the site belonged 
to the villagers generally and had been set apart for public 
purposes they were entitled as a matter of law to remove the 
obstruction to the enjoyment of the site, and the mere removal of 
the walls in those circumstances would not amount to a criminal 
offence. There is no finding on this question by either of the 
Courts below. In these circumstances, it is impossible to support 
the convictions under the above sections. The common object 
of demolishing the walls cannot in these circumstances be 
regarded as an unlawful one. There is nothing to show that 
any force or show of force was intended to be displayed as 
against the complainant or his party. Crowbars and pick-axes 
were taken only for the purpose of pulling down the walls and 
not for any other purpose. The offence of rioting therefore 
has not been made out by the prosecution. In the circumstances 
it is really difficult to say that the villagers did not honestly 
believe that they were within their rights in pulling down the 
walls without doing any injury to the complainant or his friends. 
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The convictions therefore of the petitioners under these sections 
are accordingly set aside and they are acquitted of the same. 

As regards the convictions under S. 323, Indian Penal Code, 
namely, for causing hurt to the complainant, I see no sufficient 
reason to doubt the correctness of the convictions. The com- 
plainant was, as I have already observed, undoubtedly beaten and 
injured at the time of the occurrence and according to him it was 
the two petitioners who beat him. It may be that he is not quite 
reliable as a witness but on this point there is no reason to upset 
the concurrent findings of the Courts below that it was the 
petitioners who caused hurt to him. The convictions are there- 
fore upheld; but the sentences appear to be unnecessarily severe. 
The hurt was simple and in the circumstances did not call for a 
sentence of imprisonment. The sentence therefore under S. 323, 
Indian Penal Code, on the petitioners is reduced to a fine of 
Rs, 50, in the case of each and in default of payment to one 
month’s rigorous imprisonment. 14 days’ time is given for 
payment of this fine into Sub-Divisional Magistrate’s Court. 


The petitioners were also ordered to furnish security for 
keeping the peace but in the view that I have taken of the case, 
this order is not necessary; that order is also set aside and the 
bonds if executed should be cancelled. 

B. V. V. Sentence modified. 

> 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL. 





Katta Virayya and others .. Appellants* (Plain- 
tiffs) 
Y. 
The Official Receiver, Kistna and 
others .. Respondents (Defen- 
dants). 


Insolvency—Sale of property by Official Receiver—If ordinary Civil 
Court has power or control over the acts of Official Recewwer—Mere irregu- 
larity or inadequacy of price tf ground for setting aside sale in a sustin a 
Civil Court. 

Where a suit is filed in the ordinary Civil Court for setting aside a sale 
of the insolvent’s property by the Official Receiver a mere irregularity or 
inadequacy of price would be no ground for setting aside the sale. A sale 
can be set aside in a Civil Court only on grounds similar to those on which a 





*S. A. No. 1015 of 1936. 4th December, 1939. 
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contract could be set aside. An ordinary Civil Court has no power or control 
over the acts of the Official Receiver, 


Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 67 of 1935 preferred against 
the decree of the Court of the District Munsif, Bezwada, in 
O. S. No. 382 of 1933. 

P. Satyanarayana Raoand S, Srintvasachart for Appellants. 

A. Lakshmayya and S. Venugopala Rao for Respondents. 

The Court delivered the following 


J uDGMENT.—This suit has been brought by three creditors 
to set aside a sale of the insolvents’ property on the grounds of 
fraud and collusion, material irregularity, want of proclamation, 
and the knocking down of the property for a grossly inadequate 
sum. Both the Courts below have found that there was no 
fraud or collusion or material irregularity and have therefore 
dismissed the suit. 


It is argued here that even though the findings of the 
Courts below as to the absence of fraud and material irregula- 
rity are true; yet the insufficiency of consideration is in itself a 
sufficient ground to warrant the Court in setting aside the sale; 
for the Insolvency Court is not limited to the same considera- 
tions as a Civil Court under O. 21, r. 90, Civil Procedure Code. 
M.T.T.K.M.M.N. Venkatachelan Chettiar v. M.T.T.K.M.M.S. 
M.A.R. Murugesani has been quoted as an authority for this 
position. It was there held that the Insolvency Court has 
always full control over the acts of the Official Receiver and 
can therefore set aside a sale where it is of opinion that it has 
been unfair or has caused any wrongful loss to the creditor; 
and that therefore the Court is not circumscribed by the narrow 
provisions of O. 21, r. 90, Civil Procedure Code. That case 
however does not bear very much resemblance to the present 
one, as there was an undoubted hardship there to a particular 
creditor who had been attending the auctions and who, on 
account of the incorrect information given by the bailiff, was 
not actually present when the property was knocked down to 
the highest bidder. He at once went to the Court and was 
obviously distressed by his misfortune. It was held that under 
S. 68 of the Provincial Insolvency Act the Insolvency Court 
had every right to set aside the sale on such a ground, even 
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though there was no fraud or material irregularity. In the 
present case all that can be said for the appellants is that the 
sum realised was inadequate. Even on that point, the lower 
appellate Court is not satisfied; but the fact that the appellants 
have deposited in Court Rs. 2,000 since the filing of this 
appeal is some indication that they considered the property‘to be 
worth very much more thanthe Rs, 250 for which it was knocked 
down. I 
In the present case there is another obstacle in the way of 
the appellants. They did not put in an application under S. 68 
ot the Provincial Insolvency Act as the creditor did in M.T.T. 
K.M.M.N. Venkatachelan Chettiar v. M.T.T.K.M.M.S.M.A.R. 
Murugesan! and the Court that tried the present suit was not 
the Insolvency Court at all. An ordinary Civil Court has no 
power or control over the acts of the Official Receiver. 
Presumably, a sale can be set aside in a Civil Court only on 
grounds similar to those on which a contract could be set aside. 
A mere irregularity or inadequacy of price would be no ground 
for setting aside a sale in a suit. 

In either event, therefore, the appeal fails and is dismissed 
with costs of the third respondent. The amount deposited in 
Court by the appellants will be refunded. 

K. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. | 
PRESENT :—MR. JUSTICE GENTLE. 


‘The Corporation of Madras .. Plaintif* 


D. 
The Secretary of State for India in Council .. Defendant. 
Madras Motor Vehicles Taxation Act (III of 1931). S.2—Steam roller— 
If “motor vehicles” liable to taxation, 
In a suit by the Madras Corporation against the Local eevee MEA 


for a declaration that their steam rollers were not liable to taxation under the 


Madras Motor Vehicles Taxation Act, 
Held, the corporation’s steam rollers are motor vehicles within the 


-meaning of Madras Motor Vehicles Taxation AGE (III of 1931), S. Aand 


were liable to taxation. 





< - 1. (1931) I.L.R. 9 Rang. 231 (F.B.). 
*C. S. No. 1 of 1937, 8th January, 1940, 
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Suit for a declaration that no tax is leviable under the 
provisions of the Madras Motor Vehicles Taxation Act on the 
steam road rollers, belonging to the Corporation of Madras. 


T. T. Vijayaraghavan for A. Suryanarayanaiya for 
Plaintif. 

The Advocate-General (Sir A. Krishnaswamy Aiyar) and 
R. Ramamurthi instructed by Government Solicitor for Defen- 
dant. 


The Court delivered the following 

JUDGMENT.—The plaintiff, the Corporation of Madras, was 
the owner of 21 steam rollers which were used in connection with 
the discharge of the duty of making, repairing and maintaining 
roads within the city. Acting through the Commissioner of Police, 
the defendant (hereinafter called “the local Government”) 
required the plaintiff to pay the sum of Rs. 16,170 as the 
amount of tax alleged to be leviable upon these steam rollers 
under the provisions of the Madras Motor Vehicles Taxation 
Act, 1931 (hereinafter called “the local Act”) for the period 
from Ist April, 1931 to 30th April, 1934. The plaintiff con- 
tended that these rollers were not motor vehicles within the 
meaning of the local Act and that no tax was leviable tipon 
them. Correspondence took place between the plaintiff and the 
local Government eventuating in 1936 by a letter addressed to 
the Corporation informing it that if payment of the sum of 
Rs, 16,170 was not made, the local Government would adjust 
this sum by an equivalent deduction from the grant payable to 
the plaintiff during that year. Thereupon, on 30th March, 
1936, the plaintiff paid the above sum under protest, see 
Exs. P-1 and P-2. On 14th August, 1936, by Ex. P-4, the plaintiff 
claimed repayment of the above amount and gave notice of the 
intention to file the present suit. This demand not having met 
with compliance, this suit was filed on 14th December, 1936. 

The plaintiff claims— 

(a) a declaration that no tax is leviable upon the steam 
rollers under the provisions of the local Act; 

(b) adecree for the sum of Rs, 16,170; and 

(c) interest upon that sum at the rate of six per cent. per 
annum from 30th March, 1936, the date when payment was 
made to the local Government. 

The defendant in his written statement alleges that the tax 
is leviable on the steam rollers under the provisions of the local 
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Act and denies that in any event the plaintiff is entitled to recover 
interest. 

No tax upon the plaintiff’s steam rollers has been demanded 
or paid for the period following 30th April, 1934,as under S. 11 
(1) (ii) of the local Act, the local Government may by notifi- 
cation make an exemption in regard to the tax payable in res- 
pect of any motor vehicle or class of motor vehicles and pur- 
suant to this provision, road rollers belonging to the Government 
or local bodies were exempted from payment of tax after the 
above date. No oral evidence was given and the facts to which 
I refer are agreed between the parties. 


If a steam roller is a motor vehicle within the meaning of 
the local Act, the tax was properly leviable, and the plaintiff 
cannot succeed. On the other hand, if “motor vehicle’ under 
the Act does not include a steam roller, the plaintiff was 
wrongly chargeable with the tax and is entitled to a decree for 
the amount paid. There is no dispute in regard to the amount 
of the claim. It is conceded by the plaintiff that if the tax was 
payable under the Act, the sum of Rs, 16,170 is the correct 
amount and the learned Advocate-General on behalf of the 
defendant conceded that if steam rollers were not taxable, then 
the above sum isa debt due and recoverable by the plaintiff from 
the defendant. 

The relevant provisions of the local Act are: 


“S. 2 (iii). ‘Motor vehicle’ has the same meaning as in the Indian Motor 
Vehicles Act, 1914. 

S. 4 (1), The local Government may,.... direct that a tax shall be levied 
on every motor vehicle kept or used in the presidency of Madras.” 


S. 2 of the Indian Motor Vehicles Act, 1914 (hereinafter 
called “the Imperial Act”) provides that a 


“ ‘Motor vehicle’ includes a vehicle, carriage or other means of convey- 
ance propelled, or which may be propelled, on a road by electrical or 
mechanical power either entirely or partially.” 


Mr. Vijayaraghavan, in the course of his able agrument on 
behalf of the plaintiff, contended that a steam roller is not in- 
cluded in the definition of “motor vehicle” in the Imperial Act 
and consequently is excluded from the local Act, and further 
that even if included in the definition in the Imperial Act, it is 
excluded from the local Act which is a taxing or revenue statute, 
the object of which is different to that of the Imperial Act, and 
its provisions must be construed differently or at least more 
strictly than other legislation. Except in the respect mentioned 
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below, no question arises that a steam roller fulfils the require- 
ments of the definition in S.2 of the Imperial Act. It is 
necessary in the first instance to consider whether a steam roller 
is a “motor vehicle” within the meaning of that statute. 


It was contended that the words in the Imperial Act 
‘vehicle’, ‘carriage’ and ‘other means of conveyance’ must be 
read ejusdem generis and consequently, a vehicle which is not 
used or constructed for the purpose of conveying passengers or 
goods is not a vehicle within the definition, a steam roller being 
used solely for the purpose of making, repairing and maintain- 
ing roads and is not a means of conveyance. In Shortt’s 
Dictionary, a vehicle is defined as “a means of conveyance on 
wheels or runners used for the carriage of persons or goods”. 
A steam roller has three wheels, a wide one in front and two 
narrower wheels at the rear (which are usually wider than 
wheels of vehicles). These wheels are of heavy manufacture 
and when the roller is employed in road making are used as the 
rollers, When it moves from place to place and in order to 
‘progress, these wheels fulfil the ordinary functions as such, and 
they are no less wheels because another purpose is fulfilled by 
them. A steam roller is one inseparable implement with a 
large superstructure containing its machinery and driver’s cab 
and it travels on a road by means of its wheels. In Smith & 
Sons v. Pickering1, the question was whether a heavy threshing 
machine and a straw trusser or presser, each travelling on four 
wheels, were includedinS. 17 (1) of the Locomotives Act, 1898, 
which defines a “wagon” as including “any truck, cart, carriage 
or other vehicles”. Scrutton, J., as he then was, in his judgment 
pointed out that the words “any truck, cart, carriage or other 
vehicle” would seem to imply that a wagon must be constructed 
to carry something and if not so constructed there was support 
in some provisions of the locomotives Act for the contention 
that it was not a ‘‘wagon’”, but if it were not regarded as a 
wagon, other provisions in the Act for the public safety would 
be inapplicable and at page 331 he said: “I come to the con- 
clusion that it is not necessary to read into the meaning of the 
word ‘wagon’ any condition that the particular structure shall 
be capable of carrying any load other than itself. I see no 
reason why a heavy superstructure upon wheels should not be 
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described as a vehicle.” If a steam roller were not included in 
the definition of ‘motor vehicle’ in S. 2 of the Imperial Act, 
then the provisions of Ss. 3, 4 and 5 in Part II and Ss. 16 and 
17 in Part 5 of the Statute would not apply to it. These sections 
forbid a person under 18 years of age from driving a motor 
vehicle, required the driver to stop when directed by a police 
officer and others specified so to do, make it an offence 
to drive recklessly, specify the Tribunal by which offences are 
triable and the punishment. The Legislature could not have 
intended, for example, to exempt a driver of a steam roller from 
any penalty, although he was guilty of driving to the danger of 
the public or refusing to stop when required in the interests of 
public safety. In Dennis v. Leonardi, an “Austin” motor 
tractor was held to be a vehicle. This is an implement upon 
which the driver rides and is used for the purpose of towing or 
pulling. Avory,J.,in his judgment at page 96 points out that it 
was available for the purposeof carrying a person upon it. This 
must of course be the driver. In Taylor v. Goodwin?, a 
bicycle was held to be a vehicle or carriage within S. 78 of the 
Highway Act, 1835, which prohibits the furious driving of any 
carriage, and it would seem that in that case the words ‘carriage’ 
and ‘vehicle’ were considered to be correlative terms. That 
decision was followed in Emperor v. Ktkabhat8 A steam 
roller is propelled on a road by mechanical power, it conveys 
the driver, and if he has one, also his assistant. Without the 
former, it could not travel. With respect, I agree with the 
opinion of Scrutton, L.J., in Smith & Sons v. Pickering4, that a 
heavy superstructure upon wheels is a vehicle, andit must follow 
that if it propels itself by mechanical power, itis a motor 
vehicle. Whether a steam roller is kept or used by a private 
person, firm or company or by a local authority, there can be no 
difference as to its nature. I cannot think that it was intended 
by the Legislature that a private person who is the owner of a 
steam roller used for roadmaking could send it upon a 
highway to travel in any town or other part of the country and 
the driver should not be liable for the consequences of infringe- 
ments of the provisions in the Act enacted for the purpose of 
public safety. In my view, a steam roller is a motor vehicle 
within the meaning of the definition in S. 2 of the Imperial Act. 





—— 


1. (1929) 141 L.T. 94. 2. (1879) 4 Q.B.D. 228, 
3. (1917) LL.R. 41 Bom, 464. 4. (1915) 1 K.B. 326, 
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It is to be noticed that under S. 13 of this Act the Governor in 
Council by order dated 29th November, 1916, exempted road 
rollers from the operation of Part III of the Act, which deals 
with licensing and control of motor vehicles. If a steam roller 
is not a motor vehicle within the meaning of the Act, then it 
could not be exempted from its provisions as they would other- 
wise be inapplicable. 

S. 2 (ñi) of the local Act expressly provides that a 
‘motor vehicle’ has the same meaning as in the Imperial Act. 
Tt is contended on behalf of the plaintiff that as the object of 
the local Act was, as set out in the Preamble, to abolish the levy 
of taxes on motor vehicles by local bodies and to provide for 
the levy of a provincial tax, and by S. 10(1), from the proceeds 
of the tax, the local Government shall pay to each local body such 
sum as represents the average annual income in tolls or taxes 
theretofore levied, that the local Act was a revenue legislation 
and consequently the meaning of ‘motor vehicle’ is different to 
that in the Imperial Act, and the legislation being of a revenue 
nature, the same principles of construction do not apply. I do 
not agree with this contention. Whilst undoubtedly if a statute 
purports to impose a tax the intention so to do must be shown 
by clear and unambiguous language, but the same rules of con- 
struction apply to all statutes. In Attorney-General v. Carlton 
Bankı, Lord Russell, C.)., at page 164 said: 


“I see no reason why special canons of construction should be applied 
to any Act of Parliament, and I know of no authority for saying that a taxing 
Act is to be construed differently from any other Act The duty of the 
Court is, in my opinion, in all cases the same, whether the Act to be construed 
relates to taxation or to any other subject, vis., to give effect to the intention 
of the Legislature, as that intention is to be gathered from the language 
employed having regard to the context in connection with which it is 
employed. The Court must no doubt ascertain the subject-matter to which 
the particular tax is by the statute intended to be applied, but when once that 
is ascertained, it 1s not open tothe Court to narrow or whittle down the 
operation of the Act by seeming considerations of hardship or of business 
convenience, or the like.” n 

The wording of S. 2 of the local Act is clear and expres- 
sive and provides that a motor vehicle within the statute shall 
have the same meaning as in the Imperial Act. It must follow, 
in my opinion, that a motor vehicle within the meaning of the 
Imperial Act must also be a motor vehicle within the contem- 
plation of the local Act. It would seem that the plaintiff 
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passing the local Act the Corporation was the authority which 
imposed a tax upon the motor vehicles and after it came into 
force it was unable to accept the new position that its own 
vehicles were liable to taxation. 


I hold that the plaintiff’s steam rollers are motor vehicles 
within the meaning of S. 2 of the local Actand were liable to 
the taxation imposed upon them by the local Government. 


In the light of the conclusion to which I have arrived, it 
is not necessary to consider at length the arguments which have 
been addressed to me upon the question of interest upon the 
amount of the claim. The learned Advocate-General conceded 
that if the Corporation succeeded in recovering the sum of 
Rs. 16,170 it would also be entitled to interest upon thatamount 
from 14th August, 1934, the date when the demand was made 
for repayment. I desire merely to express shortly that in my 
view the plaintiff is not entitled to interest prior to the above 
date. The sum claimed is not a debt payable by virtue of any 
written instrument at a certain time, and interest would there- 
fore commence to accrue from the date when written notice of 
demand was given as provided by S.1lof the Interests Act, 
1839. 

There will be a decree therefore in favour of the defendant 
and for the costs. (Certificate for Counsel. ) 

KS. Suit dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE ABDUR RAHMAN. 
Pentakota Audinaravana Naidu .. Petitioner* (Plaintiff) 
v. 

The Panchayat Board of Munagapaka 

represented by its President, Penta- 

kota Ayodhyaramayya Naidu and 

another .. Respondents (Defendant 

and Nil). 


Contract Act (IX of 1872), S. 72—Taxes and license fees paid under 
mistaken belief that properties and business were situated within jurisdiction 
of the Panchayat Board—Claim for refund—Sustainabtlsty . 


A person who pays taxes and license fees under the mistaken belief that 
the properties and business were situated within the jurisdiction of the 
Panchayat Board, does so under a mistake of fact and is entitled to recover 
them as money had and received under S. 72 of the Contract Act. 





* C, R. P. No. 1328 of 1936. : 8th December, 1939. 
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Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Vizagapatam dated 28th July, 1936 and made in 
S.C. S. No. 181 of 1935. 

K. V. Gopalaswami and G. Balaparameswari Rao for 
Petitioner. 

Kasturi Seshagirt Rao for Respondents. 

The Court delivered the following 

JupGMENT.—This is a revision from the decree of the 
Subordinate Judge of Vizagapatam acting as a judge of the 
Court of Small Causes in a suit instituted by one Pentakota Audi- 
narayana Naidu against the Panchayat Board of Munagapaka 
for the refund of money alleged to have been paid by him for 
profession and house taxes and in regard to the licensing fee 
for his rice mill and brick kiln under a mistaken belief that the 
properties or business in respect of which he had paid the license 
fees or other taxes were situated within the jurisdiction of the 
Panchayat Board. The levy of the profession-tax was also 
questioned on the ground that the notice issued to the plaintiff 
by the Panchayat Board did not comply with the requirements 
of law and the demand was therefore illegal. The Subordinate 
Judge disallowed the plaintiff’s claim in regard to the refund of 
house-tax and license-fee as he held the payments made by the 
plaintiff to have been voluntary and not under a mistake of 
fact that arose out of contractual relation, although to use the 
Sub-Judge’s words: 


“There was an error in understanding the limits of this jurisdiction 
owing to ignorance of all parties concerned.” 


In regard to the profession-tax however he passed a decree 
for the refund of the tax paid for the year 1934-35 as he found 
the notice served by the Board on the plaintiff to be illegal and 
the levy of the same consequently ultra vires. The claim for 
refund of the profession-tax for prior years was not allowed as 
it was held that the plaintiff had failed to prove that the notices 
in regard to them were defective and the demand by the Board 
unjustified. This has led the plaintiff to file the present revision. 

Although conceded by the trial Court, learned Counsel on 
behalf of the respondent contended in this Court that the 
mistake found to have been committed by the parties was one 
of law and not that of fact and would not therefore entitle 
the plaintiff to sue the Board on that basis. Mr. Balapara- 
meswari Rao (learned Counsel for the petitioner) denied this 
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and contended on the other hand that S. 72 of the Indian 
Contract Act made no distinction between mistakes of fact and 
those of law and alleged that the money paid erroneously was 
refundable whether it was paid under one kind of mistake or 
the other. It must be admitted that the words of this section 
are very general and capable of bearing the interpretation which 
Was attempted to be put upon them; but in view of S. 21 of 
the Contract Act which provides that a contract is not voidable 
because it was caused by a mistake as to any law in force in 
British India, it has been decided in some cases that the mistake, 
to entitle a party to get the relief, must be one of fact and not 
of law—see Appavu Chettiar v. South Indian Railway Co., 
Lidi, Raja Rajeswara Sethupathi Avergal v. Secretary of 


State? and Wolf & Sons v. Dadyba, Khimji & Co.8 It may be 


argued that since the term ‘coercion’ used in S. /2 of the Indian 
Contract Act has been held by their].ordships of the Privy Council 
in Kanhaya Lalv. National Bank of India, Lid.4, to have been 
used inthe ordinary sense and the definition in S. 15 held not to 
control the meaning of that word in this section, the word mistake 
might similarly-be construed in the ordinary sense and should 
not be controlled by S. 21 of the Act. It is unnecessary, however,. 
for me to consider this question in this case as there is no doubt 
that the payments were made by the plaintiff to the defendant 
Board under the mistaken notion that the properties in regard 
to which those were made were situated within the local 
jurisdiction of the Board and not beyond it, Whether the 
plaintiff is entitled to recover them on the ground of failure of 


. consideration or on the basis of an express or at least an implied. 


request of the defendant, there can be no doubt that they were 
made under a mistake of fact and the plaintiff is entitled to 
recover them as money had and received by the defendant for 
the plaintiff's use. The observations of their Lordships of the 
Privy Council in Tom Boevey Barrett v. African Products, 
Lid.5 are helpful and inay be cited. They observed: 


“Tt follows that in the absence of such proof, the payment made to the 
appellant in respect of his one thousand shares was, on the interpretation of 
the facts most favourable to himself, a payment made under a mistake of 
fact common to himself and the company, namely, that he was a shareholder 


i 1. (1928) 56 M.L.J. 269: A.I.R. 1929 Mad. 177. 


2. (1929) 55 M.L.J.770: 1.L.R. 52 Mad. 12: A.I.R. 1929 Mad, 179. 
3, (1919) I.L.R. 44 Bom. 631 at 648. : 
4.: (1913) 25 M.L.J. 104: L.R. 40 LA. 56: LL.R. 40 Cal. 598 (P.C.). 
Ae” we. a _ 5. (1928) 29 L.W. 72 (P.C.). 
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for one thousand shares, when in truth he was not, and money so paid can be 
recovered as money had and received to the use of the company and this was 
the form of the action.” 


The lower Court’s suggestion that even if the mistake 
under which the money was paid to the Board was one of fact, 
it was “not one that arose out of any contractual relation” and 
the money could not therefore be refunded was not justified. 
It is quite possible to conceive of cases where a payment may 
have been made by a party under a mistake of fact although 
there may have been no contractual relation between him and 
the person to whom the money was paid. The casein Anrudh 
Kumar v. Lachmi Chand1, may be cited as one of the instances 
in which money paid by mistake was held to be recoverable 
although there was no contractual relation between the parties 
to that suit. 


Since the main ground on which the plaintifs claim for 
refund was disallowed by the lower Court was that the pay- 
ments made by the plaintiff were voluntary in character, the 
next question to decide is how far the conclusion arrived at by 
the lower Court in this connection is correct. Money paid under 
a mistake of fact would only be recoverable when it is found 
that it was not paid by the plaintiff with the intention of making 
a gift or with an idea that the party receiving the money may 
have the benefit of the same whether the reason which led to the 
payment was correct or otherwise. Since the remedy under ihe 
section is of an equitable nature, it may also not be recoverable 
if the person who paid the money is found tobe estopped from 
recovering it or even when the receiver’s rights in relation to 
third parties have been prejudiced. But where the position is not 
altered or the plaintiff has not been guilty of any laches, he would 
be entitled to recover the money paid by him under a mistake 
of fact even if he had been careless or negligent and failed 
to exercise due diligence to enquire into the facts or to remember 
them. Ifthe money were paid under compulsion of legal process 
it might have been a different matter, but when it was paid 
under the mistaken notion of fact that thedefendant was entitled 
to receive this money from the plaintiff, there is no reason why 
he should not be entitled to recover it after the mistake was 
discovered. The following statement of law made by Lord 








1. (1928) LL.R. 50 All. 818. 
74 


Audi- 
narayana 
Naidu 


v. 
Panchayat 
Board of 
Munaga- 
paka. 


Audi- 
narayana 
Naidu 

v. 
Panchayat 
Board of 
Munaga- 
paka. 


586 THE MADRAS LAW JOURNAL REPORTS. [1940 


Reading, C.J., in Maskell v. Horner? is if I may say so with great 
respect to that high authority ‘correct in so far as it goes. It 
was to the following effect :-— 


“If a person pays money, which he is not bound to pay, under the com- 
pulsion of urgent and pressing necessity or of seizure, actual or threatened, 
of his goods he can recover it as money had and received.” 


But this does not mean that the money not paid under 
compulsion of urgent and pressing necessity is not recoverable. 
A. payment made under a mistake as provided in S. 72, Indian 
Contract Act, is a case in point. If money is paid under a 
mistake of fact, it cannot be said to have been voluntary in the 
sense in which that term was used in law in connection with pay- 
ments although there may have been no actual compulsion of 
urgent or pressing necessity. To be voluntary it must have been 
made by a person of one’s own free will; but if it is made under 
a mistake of fact, how can it be said to have been so? There is 
no scope here for the application of decisions in cases such as in 
The Muntcipal Council, Tuticorin v. Ralli Brothers, and in The 
Chairman, Municipal Council, Rajahmundry v. Nyapathi Subba 
Kaos, where no question in regard to a mistake of fact was 
raised or considered. Indeed in the first of the above cases 
Mr. Justice Krishnan Pandalai observed :— 

“It has not been contended and very properly that the right to recover 
can be put upon any ground of mistake because if mistake there was it was a 
mistake of law and that is not suffictent.” 

This would show that the learned Judge was not consider- 
ing cases where the mistake committed was one of fact. If 
money is paid voluntarily under a mistake of fact, such as the 
parties were under in this case, namely, in regard to the terri- 
torial limits of the Board’s jurisdiction, it is recoverable under 
S. 72 of the Indian Contract Act. That a mistake like this was 
purely a mistake of fact cannot be doubted. It was so held by 
Lord Alverstone, C. J., in Meadows v. Grand Junction Water 
Works Company’. It must therefore be held that a payment 
under a mistake of fact cannot be regarded as a voluntary 
payment and the decision of-the case against the plaintiff on 
that ground was erroneous. The decision in Manilal Lallubhai 
v. Chandulal Tribhovandas6 does not decide that a voluntary 
payment, even if made by mistake, cannot be recovered from 
the party receiving it. 

1. (1915) 3 K.B. 106. 2. (1933) 67 M.L.J. 566. 


3. (1937) 1 M.L.J. 496. 4, 21 Times L.R., 538. 
"5. ALR. 1930 Bom. 430. 
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The learned Subordinate Judge has however in refusing the 
reliefs prayed for by the plaintiff based his decision on certain 
other circumstances. These were firstly that the plaintiff was 
the President of the Board at the time when he made these 
payments and he did not care to read the notification limiting 
the jurisdiction of the Board to certain areas carefully, and 
secondly that the condition mentioned in Lloyds Bank, Ltd. v. 
The Adminisirator-General of Burmali, which was to the effect 
that the mistaken payment must be of such a nature that if such 
payment were not rectified, the liability would be created against 
the persons paying, was not complied with. Both these grounds 
ate, in my opinion, incorrect and-do not disentitle the plaintiff 
from recovering the money. As to the first one I have already 
observed that the plaintiff’s ignorance and even forgetfulness 
would not by themselves disentitle him from claiming a refund 
unless the plaintiffs can be held to have been estopped or guilty 
of laches. This is borne out by the very case on which the 
Subordinate Judge relied in support of the second ground. The 


learned Judge of the Rangoon High Court expressed himself in 
the following words: 


“The rule governing the recovery of money paid under a mistake of fact 
seems to be this. That the person paying under a mistake of fact however 
ignorant he may be and however forgetful he may have been, is entitled to 
recover such money unless he has at any time waived his claim or has been 
estopped by reason of conduct by which the payee has altered the position by 


parting with the money.” 

Learned Counsel for the respondent has cited Raghunath 
Rithkaran v. The Imperial Bank of India, Lid.8, in support of 
his contention that since the plaintiff was negligent in ascertain- 
ing the truth, S. 72, Indian Contract Act, would be of no help to 
him. A reference to the decision would however show that it 
does not support the proposition for which it has been cited. It 
was found in that case that the persons who had paid a hundi 
on presentation were not entitled to recover the money, although 
they were not the drawees and had paid it under a mistake of 
fact. In recording his opinion the learned Chief Justice observ- 
ed as follows :— 

“It would seem contrary to principles of common law that in cases of 


negotiable instruments mistakes of this kind should not be notified within a 
reasonable time. The fact that the party assumed the liability which was not 


1, (1933) LL.R. 12 Ran, 25. 
2. (1925) LL.R. 50 Bom. 49. 
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cast upon him by the document which was presented to him for payment 
must be taken asa ground for holding that he was bound to notify the 
mistake within a reasonable time to the holder of the document.” 


The learned Chief Justice was, it must be remembered, 
dealing with a Negotiable Instrument in that case and it would 
be wrong to extend its application to cases where considerations 
special to that type of cases are not to be taken into account. 
He held that in the circumstances of that case a duty was cast 
upon the plaintiffs to inform the Bank within a reasonable time 
that they had accepted the position under a mistake of fact. 
The real reason for disallowing the claim was brought out by 
the other learned Judge when he observed: 


“In this case, however the plaintiffs have by their conduct made it 
impossible to restore the parties to their original position and this fact in my 
opinion affords a good defence to the suit.” 


This gives the real clue to the reason why the plaintiffs 
were held disentitled to recover the money paid by them under a 
mistake of fact. They were held to have been estopped on 
account of their silence, and estoppel, even if it is by conduct, is, 
as already observed, a good defence to a suit of this kind. 

The mere fact therefore that the plaintiff was himself the 
President of the Board during the period when he paid this 
amount and was ignorant of the limits of its jurisdiction coyld 
not, without anything else, justify the Court in disallowing his 
claim. 


As for the second ground reliance was placed by the lower 
Court in its judgment and by the learned Counsel for the res- 
pondent here on.an observation in Lloyds Bank, Ltd. v. The 
Administraior-General of Burmai. It reads as follows :— 


“ But, it has been laid down that the mistaken payment must be of such 
a nature that if such payment is not rectified a liability will be created 
against the person paying. This requirement is present here as any Adminis- 
trator~-General who parts with money belonging to an estate of which he has 
charge is obviously accountable for the loss thus sustained.” 


It would not be easy to assent to the proposition if the learn- 
ed Judge was proposing to lay down a general rule applicable to 
all cases of payments under mistakes of fact. If the learned 
Judge was on the other hand, giving an additional ground which 
was taken by him into consideration in granting the equitable 
relief, the observation would be innocuous but perhaps unneces- 
sary. One cannot expect to find a circumstance like this in 








1. (1933) LL.R. 12 Rang. 25 at 39. 
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every case. In a large number of cases monies paid by persons 
under mistakes of fact will be found to have belonged to them- 
selves only and no further liability found to have been created 
if the money is not refunded to them; while in other cases 
although a liability may be found to come into existence if the 
money paid by a person is not refunded to him, yet it may not 
be possible to pass a decree in his favour; I am thus constrained 
to hold that a condition such as stated by the learned Judge in 
Lloyds Bank, Lid. v. The Admintstrator-General of Burma! 
cannot be held to be a sine quo non for ordering a refund of 
money paid under a mistake of fact. 


There is nothing else which was said at the bar or which 
would point to the conclusion that the plaintiff had either 
waived his right to claim or was estopped from claiming this 
amount. Learned counsel for the respondent seemed to suggest 
at one time that the money, after it was received by the Board, 
was utilised towards discharging certain liabilities and could 
not therefore be recovered but the suggestion was not pressed 
seriously. Iris immaterial if the money paid under a mistake 
is spent by the recipient in works or things for which he would 
have paid anyhow whether the money paid under a mistake was 
received by him or not. It.cannot be said in a case like this 
that the defendant has altered his position on account of the 
receipt of this payment and this could be no ground to disallow 
the plaintiff from recovering the inoney paid by him under a 
mistaken notion. 


So far as the profession tax is concerned, the lower Court 
had disallowed the refund of payment for prior years only 
because it found that the plaintiff had not produced any notice 
like Ex. G in respect of those years. In doing so the Subor- 
dinate Judge appears to have overlooked para. 4 of the additional 
written statement filed by the defendant where it was admitted 
that the form employed in Ex. G was employed by the Board 
for all the notices sent during the period when the plaintiff was 
the President of the Board. This would show that the other 
notices sent to the plaintiff suffered from the same illegality as 
from which Ex. G was suffering and the same decree should 
therefore have been passed in regard to the other payments as 
well. 





1. (1933) LL.R. 12 Rang. 25, 
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There seems to be no force in the question of limitation so 
far as ihe payments other than those relating to profession tax 
are concerned. The suit was instituted by the plaintiff very 
shortly after the discovery of the mistake as found by the 
Court below and since the limitation under Art. 96 started 
from the date when the mistake became known to the plaintiff, 
his suit cannot be held to be beyond time. As to the profession 
tax, the plaintiff would be entitled 10 a decree for such payments 
as he had made during the three years prior to suit. 

The revision must therefore be accepted and the plaintiff’s 
suit decreed accordingly. In view however of the fact that the 
plaintiff's conduct had been negligent, I would leave the parties 
to bear their own costs throughout. 


K. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LioneL Leaca, Chief 
Justice AND Mr, JUSTICE KRISHNASWAMI AIYANGAR. 


Thadi Chandrayya and others .. Appellants* 
(Appellants) 
v. 
Vaitla Seethanna and another .. Respondents (Res- 
pondents). 


Limitation Act (IX of 1908), S. 14—Jurisdiction—Court having no juris- 

diction— Orders that could be passed—Plant returned for correction of valua- 
tion—Date of re-presentation of plaint was date of suit for purposes of 
limitation. 
_ A Court which has no jurisdiction to entertain a suit cannot pass orders 
in the suit beyond directing the plaint to be presented to the proper Court 
and giving a direction with regard to the costs incurred up to the time of the 
return of the plaint. 


Kannuswams Pillai v. Jagathambal, (1918) 35 M.L.J. 27: LL.R. 41 Mad. 
701 and Govindaraju Naicker v,Kassim Sahib, (1927) 54 M.L.J. 409. followed. 


Where a suit was filed on the 30th October, 1929, in the District Munsiff’s 
Court by a person who was a reversioner to the estate of the deceased, 
whose properties he claimed from alienees, and upon the correctness of the 
valuation of the properties described in the schedules having been challenged, 
the District Munsiff directed the return of the plaint on the 6th of August, 
1930, on the ground of want of jurisdiction to entertain the suit as then 
valued. On the question whether for purposes of limitation the suit was a 
new one on representation of the plaint after the corrections made, 





* L. P. A. No. 99 of 1938. 8th December, 1939. 
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Held, that the date of the re-presentation was the date of the suit for 
purposes of limitation and in the circumstances of this case the suit was 
barred. 


Case-law reviewed. 

Appeal under cl. 15 of`the Letters Patent against the judg- 
ment and decree of the Hon’ble Mr. Justice Wadsworth dated 
14th November, 1938 and passed in S. A. No. 1113 of 1934 
preferred to the High Court against the decree of the Court of 
the Subordinate Judge of Rajahmundry in A.S. No. 117 of 1932 
(O. S. No. 249 of 1929, District Munsiff’s Court, Rama- 
chandrapur.) 

G. Lakshmanna and G. Chandrasekhara Sastrt for Appel- 
lants. 

Ch. Raghava Rao and V. Viyyanna for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice. —The question which arises in this appeal 
is one of limitation. The suit was filed by the first respondent 
in the Court of the District Munsif of Ramachandrapur. He 
was the reversioner to the estateof one Ramanna, which after 
Ramanna’s death devolved upon his daughter Pullamma. The 
reversion opened on the 3rd July, 1916, when Pullamma died. 
The first respondent was born on the Ist November, 1908, and 
therefore attained his majority on Ist November, 1926, which 
gave him until 1st November, 1929, in which to file the suit. 
On the 30th October, 1929, he filed a plaint in the Court of the 
District Munsif and asked for possession of the suit properties 
from the appellants, who were in possession under the alienations 
created by Pullamma. In the plaint, the properties were des- 
cribed in two schedules, A and B. The properties in schedule A 
were valued at Rs, 693 and the mesne profits thereof at 
Rs. 2,040. The properties in.schedule B were valued at Rs. 250. 
In their written statement the appellants challenged the correct- 
ness of the valuation of the properties in B schedule. They 
contended that there had been gross under valuation. The con- 
sequence was that the District Munsif directed the appointmenc 
of a Commissioner to estimate the value of the properties. But 
the plaintiff deliberately abstained from taking out the commis- 
sion, and from this conduct the District Munsif drew the 
legitimate inference that the aggregate value of the properties 
mentioned in the plaint was over Rs, 3,000 and he therefore held 
that he had no jurisdiction to entertain the suit. On 6th August, 
1930, the District Munsif accordingly returned the plaint to the 
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first respondent for presentation to the Court of the Subordinate 
Judge. The first respondent took the plaint away, amended it 
by striking out his claim for possession of the properties 
mentioned in B Schedule, and later in the day re-presented it to 
the District Munsif. On the llth August, 1930, the District 
Munsif again returned the plaint to the first respondent as he 
considered that it was a new suit and which necessitated the 
filing of a new vakalat, On the 14th August, 1930, the first 
respondent’s pleader re-presented the plaint without fling a 
fresh vakalat. He contended that the plaint was a continua~ 
tion of the plaint which was presented on the 30th October, 
1929. On the 15th August, 1930, the Court once more returned 
the plaint to the first respondent, intunating that it must be 
treated as a fresh suit. On that date the first respondent’s 
pleader re-presented it with an application that the amendment 
which he had made might be allowed and the plaint approved. 
He also asked that the plaint should retain its old number. The 
District Munsif agreed to this course and passed a formal order 
of the nature indicated. 

The only question which arises now is whether the suit 
must be deemed to have been instituted on the 30th October, 
1929, when the original plaint was presented, or on the 6th 
August, 1930, when the plaint was re-presented after it had been 
returned by the District Munsif for filing in the proper Court 
and had been amended by the elimination of Schedule B and 
the relief claimed in respect of the properties therein mentioned. 
The District Munsif held that the suit must be deemed to have 
been filed on the 6th August, 1930, and therefore was barred 
by the law of limitation. On appeal the Subordinate Judge of 
Rajahmindry held that the suit was in time, as in his opinion 
the correct date was 30th October, 1929. On second appeal, 
Wadsworth, J., agreed with the Subordinate Judge, but gave a 
certificate for a further appeal under cl. 15 of the Letters 
Patent. The learned Judge considered that the filing of the 
amended plaint on the 6th August, 1930, must be deemed to be 
a continuation of the suit which was filed on the 30th October, 
1929 and therefore was in time. 

We are of the opinion that the District Munsif was ‘tight 
and’ that the date of the institution of the suit must be taken to 
be 6th August, 1930. In Kannuswami Pillai v. Jagathambah, 





A (1918) 35 M.L.J. 27: LL.R. 41 Mad. 701. 
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Sadasiva Aiyar, J., held that when a Court of first instance 
has decided that a suit is beyond its jurisdiction it has no power 
to pass any other judicial order, except those which statute 
expressly empowers it to pass, such as an order returning the 
plaint for presentation to the proper Court under O. 7, r, 10 of 
tbe Code of Civil Procedure or an order awarding costs under 
S. 35 of the Code. We agree with this statement. A Court 
which has no jurisdiction cannot pass orders in the suit beyond 
directing the plaint to be presented to the proper Court and 
giving a direction with regard to the costs incurred up to the time 
of the return of the plaint. The opinion of Sadasiva Aiyar, J., 
was shared by Venkatasubba Rao, J., in Govindaraju Naicker v. 
Kassim Sahibı. 

In Nayinakannu v. Madureswara?, a Bench of this Court, 
consisting of Collins, C.J.and Parker, J., had to deal with a case 
on all fours with the present one. The Court there held that 
the date of the suit was the date when the plaintiff presented to 
the Court a plaint which accorded with its jurisdiction. In that 
case the plaintiffs filed their suit in the Court of the District 
Munsif for certain offices in a temple and their emoluments. 
The case was carried to this Court which ordered the plaint 
to be returned for presentation to the proper Court, namely, 
the Court of the Subordinate Judge. Instead of presenting 
the plaint to the Subordinate Judge the plaintiffs abandoned 
part of their claim so as to bring it within the juris- 
diction of the Munsif’s Court and re-presented the plaint to 
the District Munsif’s Court. The Bench agreed with the 
Subordinate Judge that the plaintiffs were not entitled 
to the benefit of S. 14 of the Limitation Act in the circumstances 
of the case. The first plaint was returned as the suit as framed 
was beyond the jurisdiction of the District Munsif’s Court. The 
plaintiffs had then abandoned part of their claim and had sued 
again in the same Court which they might have done at first, 
In the circumstances it was held that the suit was barred. 

In the course of his judgment Wadsworth, J., referred to 
Karumbayira Ponnapundan v. Authimoola Ponnapundans; 
Ramachandrayya v. Venkatarainam’ and Varada Pillai v. 
Fhillai Govindaraja Pillais, The judgments in these cases are 
ramen den Aam daha AA a tena eee at AA anan Aa. 

1, (1927) 54 M.L.J. 409. 2. (1895) 5 M.L.J. 58, 


3. (1909) LL.R. 33 Mad. 262. 4. (1925) 22 L.W. 582, 
5. (1930) 59 M.L.J. 953. 
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not really in point. In Karumbayira Ponnapundan v. Authi- 
moola Ponnapundan|, the plaintiff filed a plaint in the District 
Munsif’s Court and it was returned to Him-as he had under- 
valued the properties claimed. If they had heen properly 
valued the value would have exceeded the pecuniary jurisdiction 


.of the Court. After the plaintiff had obtained possession of the 


plaint he struck out part of the relief claimed and in this way 
brought the value of the suit within the pecuniary jurisdiction 
of the District Munsif’s Court. He then presented it to the 
District Munsif who accepted it. Oa an application for revision 
Abdur Rahim, J., held that there was nothing illegal in the 
amendment, and that it was competent to the Court to accept the 
amended plaint. But in this case there was no question of 
limitation., -The Court was not called upon to-decide whether 
the date.of the presentation.was the date when the plaint was 
originally filed or when the plaint was re-presented after amend- 
ment.. Therefore we cannot regatd this decision as conflict- 
ing, with the opinion which I have just expressed. In 
Ramachandrayya v. Venkataratnam®?, the plaintiff was allowed 
to amend his plaint to bring it within the jurisdiction of the 
District . Munsif’s Court . where he had: filed it, instead 
of having | the plaint returned to him for presentation -to the 
Court of the Subordinate Judge. The District Munsif allowed 
the plaint to. be amended, and the question was. whether his 
order was passed without jurisdiction. Odgers, i held that the 
District Munsif had jurisdiction. It is unnecessary to consider 
whether this decision 1s right. Here again there was no ques- 
tion of limitation. Varada Pillai v. Thillai OTA ENR Pillai? 
calls for no comment. 


| On behalf of the respondent a mea case has been rere 
to us, namely, the decision of Jackson, J., in W uppuluru Neela- 
chalam x. Narasinga Dass4. There the plaintiff had’ not paid 
the proper court-fee and he was ordered to provide the addi- 
tional stamp required. Instead of doing so he reduced thé 
amount of his claim. By doing this the relief claimed was 
covered by. the stamp. The question’ was whether the date of 
the suit should be taken to be the date of the filing of the plaint 
in the first instance or the date when it “was amended and 


eee ee we 
vere ~~ nea 


1. (1909) LL.R. 33 AT 262. | 2 (1925) 22 L.W. 582, 
3, (1930) 59 M.L:J.953. ° - , 4. (1931) 34 L,W. 252. 


AYAN 
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throughout and. the only question was whether the plaintiff 
should pay the additional court-fee or whether he should reduce 
his claim and thus avoid the necessity of paying additional 
court-fee, We do not regard this case as having any bearing, 
but even if it has, it is not binding on us. 


We hold that the suit was instituted on the 6th August, 
1930, when the Court was presented with the plaint which it had 
jurisdiction to accept. The hardship which the first respon- 
dent is now experiencing is of his own making. He cannot 
claim the benefit of S. 14o0f the Limitation Act, because he 
deliberately under-valued his relief in the first instance. If he 
had not done this we should have had no hesitation in granting 
relief under that section. He has, however, put himself out of 
Court. We have to decide the case on the technical objection 
which the appellants have raised. The objection is sound in 
law and therefore must be accepted. 

The appeal will be allowed with costs throughout. 

K. C. l Appeal allowed. 


rte 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mnr. Justice KING, 


Vythinatha Padayachi .. Appellant* (Petitioner) 

D. 
Ammalu Ammal and another .. Respondents (Defendants 
i 4 and 3). 


Limitation Act (IX of 1908), Art. 182 (5)— Execution petition by assignee 
of mortgage decree under unregistered deed—If in accordance with aw Ae to 
save limtiation. 


A person who claimed to be the assignee of the ‘mortgage decree under 
an unregistered assignment deed applied for execution in 1934. The said 
application was dismissed for non-payment of batta. He again applied in 
1936 for execution after obtaining a fresh assignment deed duly registered 
and claimed that his application of 1934 saved limitation as an application i in 
accordance with law. 

Held, that the application was barred by time as the unregistered deit: 
ment conferred no rights on the applicant and his mere assertion as trans: 
féree under O. 21, r. 16 would not give him a right to apply in 1934 and that 
application was not in accordance with law, to save limitation. 


Bando Krishna v. Narasimha, (1912) LL.R, 37 Bom. 42; Arasappan y Ve 
Pulugasart, (1895) 6 M.L.J. 31 and Rojitagivipath} v. Bhavani Sankaram, 
(1924) 47 M. L J.4:1.L.R. 47 Mad. 641, distinguished. - Hak 


-- Appeal against the-decree of the District Court” of ‘South 
Arcot in A. S. No: 180 of 1936 preferred against the order of 


wee Ar Ar A.-O,-No; 94-0f 1938, <: 8 ct tte 16th Jaridary, 1940," 


Thadi 
Chandrayya 
+ Va 
‘Vaitla 
Seethanna. 


Leach, C.J i 


Vythinatha 
Sadiyaga 


Ainali 
Ammal, 
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yu meat the Court of the District Munsif of Chidambaram dated Ist 
v. August, 1936 and made in M. P. No. 557 of 1936 in O. S. No. 
Ammalu 1239 of 1926. 


Ammal, 
S. Jagadisa Aiyar and G. R. Jagadisan for Appellant. 
T. E. Ramabhadrachariar for Respondents. 


The Court delivered the following 

JuDGMENT.—The question involved in this appeal is the 
interpretation of the expression ʻin accordance with law’ in 
Art. 182 (5) of the Limitation Act. The appellant is the trans- 
feree of the decree in O. S. No. 1239 of 1926 and in February, 
1936, applied to execute it. He had previously applied in 
November, 1934 and the learned District Judge of South Arcot 
has held that that previous application was not in accordance 
with law and accordingly dismissed the present application as 
barred by limitation. The reason given by the learned District 
Judge is that in 1934 appellant had no right to apply in execu- 
tion as the deed of transfer which he then filed was unregis- 
tered and incapable therefore of effecting any transfer. Against 
this decision appellant appeals. 

The decree in question was a mortgage decree and itis not, 
of course, contended for the appellant that in 1934 he did in 
fact possess any legal title to his ownership. The argument in 
appeal is that the requirements of O. 21, r. 16 are satisfied by a 
mere ‘assignment in writing —and in support of it I have been 
referred to a number of rulings. 


I may say at once that none of the rulings cited really 
covers the point at issue. It is true, no doubt, that in order for 
an application to be in accordance with law it is not necessary 
for it to be successful, Adhar Chandra Dass v. Lal Mohan Dasi. 
It may be dismissed for a variety of reasons, Bando Krishna v. 
Narasimhat, Subramania Desika v. FRangaswami Chettiars 
and Nandamant Ananga Bhima Deo v. Madana Mohana Deot. 
But none of these four cases in any way affects the competence 
of the petitioner to make his application. In Dayalbhat Ramji 
v. Dayabhai Dulachands, it was held that a transferee’s applica- 
tion was in accordance with law even though the Court had not 
in fact recognised the validity of his transfer, but here again no 





1. (1897) LL.R 24 Cal 778. 2. (1912) 1.L.R. 37 Bom. 42, 
7 8, (1934) 68 M.L.J. 261. Se ens l 
4, (1936) 71 ÌI.L.J. 604: I.L.R. (1937) Mad. 320. 5. A-L.R. 1938 Bom. 309. 
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question arose as to the transferee’s status as such. The only 
cases which appear at first sight to support appellant’s conten- 
tion are Arasappan v. Pulugasaril and Rajttagiripathy v. 
Bhavani Sankaram?. Both these cases, however, deal with 
applications accompanied by a valid deed of transfer, in which 
it was held that the transferec’s rights to the decree must give 
way before the rights of third parties—in ./rasappan v. Puluga- 
saril, the sons of the transferee to whom he had previously 
executed a deed of relinquishment—in KRajitagiıripathy v. 
Bhavani Sankaram®, a creditor who had attached the trans- 
ferred decree. Though these facts would entail the dismissal of 
any application by a transferee they would not present any legal 
obstacle to his filing an application. 

It seems clear then, that the appellant can find no real 
assistance in the rulings on which he relies, and I can see no 
legal principle for holding that the learned District Judge was 
wrong. The question is really very simple. O 21, r. 16 contem- 
plates transfer of the decree-holder’s interest in a decree. In 
the case of a mortgage decree such a transfer can be effected 
only by a registered instrument. If an instrument is not 
registered, no matter what its terms may be, it cannot effect a 
transfer. There is therefore in this case no transfer, and no 
transferee, and the only person with any title to execute the 
decree is the original decree-holder. An application filed on the 
assertion that a transfer has been effected when in fact no 
transfer has been effected cannot be an application in accord- 
ance with law. Appellant’s learned advocate was himself pre- 
pared to concede that an application by a petitioner who, for 
example, personates a decree-holder, or presents a forged trans- 
fer deed is not in accordance with law and the only reason why 


this is so must be because he is not competent to apply. In the 


present case the appellant in 1934 was neither the original 
decree-holder nor a transferee of his interest in the decree, and 
therefore the Civil Procedure Code gives him no right to apply 
and his application is obviously not in accordance with law. 
The appeal is dismissed with costs. 
Leave refused. 
K. S. l Appeal dismissed. 


a Ss: E a fae = kaanan kadanan miata 





1. (1895) 6 MLJ. 31. 2, (1924) 47 M.L.J. 4: LL.R. 47 Mad. 641. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘PRESENT Mr. Justice LAKSHMANA Rao. 2 

N. Kana as Rao, License | fo a oe. Sa 

- Inspector, Saidapet .. Petitioner (Complainant)* , 
v. : 


Chinna. Ponnuswamy Chetty .. Respondent (Accused). 


Madras Local Boards Act (XIV of 1920), S. 164 (2)—Requtsition order 
for land—Prosecutton for failure to comply with- Board, if to establish sts 
litle to the land—Duty of Magistrate to decide legality of requisition. 


The accused was prosecuted for failure to comply with a requisition 
under S, 164 (2) of the Madras Local Boards Act and he was acquitted on the 
ground: that the Local Board should establish its title and possession of the 
land in the Civil Court before invoking the provisions of the Madras Local 
Boards Act. 


Held, the acquittal was erroneous and it is incumbent on the Magistrate 
to decide the legality or othe: wise of the requisition. : 
- Petition under Ss. 435 and 439 of the Code of. Grind 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Stationary Sub-Magistrate of Poonamallee 
dated 12—9— 1939 and made in C. C. No. 760 of 15? 


M. Raghupaihy Reddy for Petone 
C. R. Krishna Rao for Respondent. È 
-. The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 


ORDER — The accused was prosecuted for failure to comply 
with a requisition. under S. 164 clause 2 of the Madras: Local 
Boards Act and he has been acquitted on the ground that the 
Focal Board should establish its title-and possession of the land: 
in-the- Civil Court before invoking the provisions of the 
Madras Local- Boards Act. > This is obviously erroneous and it. 
in incumbent -on the Magistrate to decide the legality or other" 
wise of the requisition. - The order of acquittal * is therefore’ 
set aside and there will be a retrial in accordance with law. 


K.S. - Order set aside and retrial ordered. 


aaa aaa NG AG LANANG 
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IN THE HİGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr, JUSTICE LAKSHMANA RAO. 


President, Panchayat ‘Board, 
Meliyaputti- ` .. Petitioner* (Complainant) 
j, ae 
Surappu Veeranna .. Respondent (Accused). 


Madras Docal Boards Act (XIV of 1920), S. 159 (1)—Encroachment in 
public street—Claim of Panchayat Board to alleged encroachmeni—If can be 
dismissed as of a cuil nature. 


- The accused was prosecuted for failure to remove an encroachment in a 
public street and was acquitted on the ground that “the question of establish- 
ing the Panchayat Board's title or claim to the pees encroachment is 
purely of a civil nature. On revision,- 


.Held, the acquittal was erroneous and the Magistrate has to decide the 
legality .or otherwise of the notice, under S. 159 (1) of the Madras Local 
Boards Acts 


Petition under Ss. 435 and 439 of the Code of Criminal 


Procedure, 1898, praying the High Court to revise the order of 


the Court of the Sheristadar Magistrate of Pathapatnam aipe 
26-7-1939 and passed in C. C. No. 246 of 1939. 


B. Jagannadha Das for Petitioner. 
The Public Prosecuior (V. L. Ethiraj) for the SONE 


Respondent not represented. 


. ~ The Court made the following 


| ORDER.—The accused was prosecuted for failure to remove 
an encroachment in a public street and he has been acquitted on 
the ground that 


“the question of establishing the panchayat Board s title or claim to the 
alleged encroachment‘is purély of a civil nature.” - 


* 


This is obviously erroneous and the Magistrate has to 
decidé the legality or otherwise of the notice under S. 159 (1) 
of the Madras Local Boards Act. The order of acquittal is 
therefore set aside and there will be a retrial in accordance wilh 
law. ~ 


K. S. i Order set aside and retrial ordered. 





“Cr R.Ċ. No. 940 of 1939; - ‘+> 22nd ‘February, 1940. 
(Cri. R.P. No, 888 of 1939,) ee 


„President 


Panchayat 
- Board, .’ | 
Meliyaputtz 
v. 


Surappu 
Veeranna. 


Kanakaraju 


T. 
Atchutha- 
ramanaraju. 


600 THE MADRAS LAW JOURNAL REPORTS. [1940 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE WADSWORTH. 


Mantena Kanakaraju .. Petitioner" 
v. (Appellant. ) 
Datla Atchutharamanaraju .. Respondents 
and another (Respondents. ) 


Madras Agricullurists’ Relief Act (IV of 1938), S.19—‘Deb?? meaning of, 


The definition of ‘debt’ specifically includes a decree debt and it is clear 
that a decree debt is none the less a debt because it does not fall within the 
category for which special provision is made in S. 19. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
amend the decree in S. A. No. 423 of 1935 on the file of the 
High Court (preferred against the decree of the Court of the 
Subordinate Judge of Ellore in A. S. No. 244 of 1933— 0. S. 
No. 786 of 1931 District Munsiff’s Court, Tanuku) by scaling 
down the amount due under the said decree under the provisions 
of Madras Act IV of 1938. 

0O. T. G. Nambiar and W. S. Krishnaswamy Naidu for 


Petitioner. 

K. Venkatramaraju for Respondents. 

The Court made the following 

ORDER :—It is contended that the Act does not agate to the 
scaling down of debts which have ripened into decrees after the 
commencement of the Act. I can find no support in the Act for 
this contention. The defnition of “debt” specifically includes a 
decree debt and it seems to me clear that a decree debt is none 
the less a debt because it does not fall within the category for 
which special provision is made in S, 19. 

I do not think that the petitioner is entitled to deduct the 
amount debited for interest at a time when the account was still 
running with fluctuating balance. When the account closed, 
there was a definite amount of Rs. 1874-7-0 due and this must 
be treated as the principal amount and plaintiffs will be entitled 
to interest thereon at 6} per cent from 1st October, 1937 andthe 
decree will be scaled down accordingly. 


Leave refused, 


K. C. ee Petition allowed. 
am a De I A a nell 
* C, M. P. No. 4014 of 1938 in Zist November 1938, 


S. A. No, 423 of 1933. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice HORWILL. 
Pendela Pundarikakshudu .. Appellant® (Plaintif) 
v. 
Sontineni Kondayya and others .. Respondents (Defendants). 
Transfer of Property (Amendment) Act (XX of 1929), S. 65-A—Mort- 


gagor leasing property to defraud creditors—Lessee whether enttiled to 
declaration of his title—Lessee whether could redeem the morigage. 


The plaintiff was a simple money creditor of defendants 2 and 3 who exe- 
cuted a mortgage deed in favour of the first defendant which contained a cove- 
nant against leasing the property. The first defendant was also an unsecured 
money creditor of the defendants 2 and 3 and obtained a simple money decree 
against them. The plaintiff before the decree of the first defendant could be 
executed got a lease of the property in his own favour for ten years from 
defendants 2 and 3. He therefore filed an application claiming that the equity 
of redemption could be sold only subject to the lease in his own favour. 
That petition having been dismissed the plaintiff filed a suit for declaration 
to that effect, 

Held, (1) that following Pandalai, J, in Moidunni Haji v. Madhavan 
Nair, (1932) 65 M.L.J. 826, the lease could not be held to be valid either 
against the mortgagee or against the other creditors affected by it. 


(2) That the plaintiff could not redeem the mortgaged property because 
if the lease was foran unusual term to defeat the creditors, the defendant 


would not be bound by it. 
Basanta Kumar v. Adarmani, (1935) 40 C.W.N. 57, distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in A.S. No. 150 of 1935, preferred against the 
decree of the Court of the District Munsit of Guntur in O. S. 
No. 203 of 1934. 
=- B. V. Ramanarasu for Appellant. 

Ch, Raghava Rao for Respondents. 

The Court delivered the following 

JupGmMent.—The appellant was a simple money creditor 
of defendants 2 and 3, who executed a mortgage deed in 
favour of the first defendant on 20th June, 1923, which con- 
tained a covenant against leasing the property. The first 
defendant was also an unsecured creditor of defendants 2 
and 3 and obtained a simple money decree against them. The 
first defendant attempted to execute his decree in 1932; but by 
that time the defendants 2 and 3 had filed an Insolvency 
Petition, and so the Execution Petition was struck off. The 
Insolvency Petition was subsequently dismissed; and before the 





*S A. No. 900 of 1936. 24th November, 1939. 
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first defendant filed another Execution Petition against defen- 
dants 2 and 3, the plaintiff, in order to satisfy his own decree, had 
persuaded defendants 2 and 3 to execute a lease of the property 
for ten years. He then filed E. A. No. 2847 of 1933 in the Exe- 
cution Petition of the first defendant, claiming that the equity of 
redemption could be sold only subject to his lease. That 
petition was dismissed, and the plaintiff thereupon filed the 
present suit for a declaration to that effect. Thelower appellate 
Court dismissed his suit on the ground that under S. 65.A of 
the Transfer of Property Act, such a lease would be void in 
view of the covenant against leasing the property. 


It is argued here that S. 65-A would not apply because the 


_mortgage took place before S. 65-A was introduced into the 


Transfer of Property Act. It is however contended on the 
other side that although that is true, the lease was actually 
after S. 65-A was introduced and that S. 65-A therefore 
applied. On this point I agree with the learned Advocate for 
the appellant. It is not contended that S. 65-A has any retrospec- 
tive effect. Its effect was that whereas leases in contravention 
of a covenant were not void before the amendment, they became 
void afterwards. In effect, therefore, it added an implied 
term to the contract, which it could not do to a contract already 
executed on the date of the amendment. 


Before S. 65-A was enacted, some Courts were inclined to 
apply the strict law of England to mortgages in India also; but 
the view that finally prevailed was that the mortgagor did have 
a right to lease and that although it was usual to introduce 
terms into the mortgage prohibiting the mortgagor from leasing 
lands, yet that condition was honoured as often in the breach 
as in the observance. It was accordingly held that a mortgage 
in breach of a covenant was not void. Radha Pershad Misser v. 
Monohur Das, Ali Hasan v. Dhirja® and Niader Singh v. 
Ram Chander3 are authorities for that position; and itis not 
seriously disputed here that within certain limits leases can be 
granted. The above cases proceeded largely on the interpreta- 
tion of S. 66 of the Transfer of Property Act, which, by impli- 
cation, gives the mortgagor a great deal of freedom in the 
management of his lands and even allows him to commit waste 
provided that the security is not thereby rendered insufficient. 

a ir 


1. (1880) LL.R. 6 Cal. 317. 2. (1882) LL.R. 4 All, 518. 
3. A.LR. 1935 All. 511. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
"PRESENT :—MnR. Justice HORWILL, 
Pendela Pundarikakshudu .. Appellant® (Plaintiff) 
v. 
Sontineni Kondayya and others .. Respondents (Defendants). 


Transfer of Property (Amendment) Act (XX of 1929), S. 65-A-—~Mort- 
gagor leasing property to defraud creditors— Lease void in the circumstances 
—Lessee whether enitiled to declaration of his title—Lessee whether could 
redeem the property. 

The plaintiff was a simple money creditor of defendants 2 and 3 who exe- 
cuted a mortgage deed in favour of first defendant which contained a covenant 
against leasing the property. The first defendant was also an unsecured 
money creditor of the defendants Zand 3 and obtained a simple money decree 
against them The plaintiff before the decree of the first defendant could be 
executed got a lease of the property in his own favour for ten years from 
defendants 2 and 3. He therefore filed an application claiming that the equity 
of redemption could be sold only subject to the lease in his own favour. 
That petition having been dismissed the plaintiff filed a suit for declaration 
to that effect. 

Held, (1) that following Pandalai, J., in Moidunni Hafi v. Madhavan 
Nair, (1932) 65 M.L.J. 826, the lease could not be held to be valid either 
against the mortgagee or against the other creditors affected by it- 

The lease was void, as it was actually made after S. 65-A of the amended 
Transfer of Property Act was introduced. 

(2) That the plaintiff could not redeem the mortgaged property because 
if the lease was declared void by a statute then the lessee could acquire no 
right at all. ' 


Basanta Kumar v. Adarmani, (1935) 40 C.W.N. 57, distinguished. 
Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in A.S, No. 150 of 1935, preferred against the 
decree of the Court of the District Munsif of Guntur in O. S. 
No. 203 of 1934. 
B. V. Ramanarasu for Appellant. 
Ch. Raghava Rao for Respondents. 


The Court delivered the following 

JupGMENT.—The appellant was a simple money creditor 
of defendants 2 and 3, who executed a mortgage deed in 
favour of the first defendant on 20th June, 1923; which con- 
tained a covenant against leasing the property. The first 
defendant was also an unsecured creditor of defendants 2 
and 3 and obtained a simple money decree against them. The 
first defendant attempted to execute his decree in 1932; but by 
that time the defendants 2 and 3 had filed an Insolvency 
Petition, and so the Execution Petition was struck off. The 
Insolvency Petition was subsequently dismissed; and before the 
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first defendant filed another Execution Petition against defen- 
dants 2 and 3, the plaintiff, in order to satisfy hisown decree, had 
persuaded defendants 2 and 3 to execute a lease of the property 
for ten years. He then filed E.A. No. 2847 of 1933 in the Exe- 
cution Petition of the first defendant, claiming that the equity of 
redemption could be sold only subject to his lease. That 
petition was dismissed, and the plaintiff thereupon filed the 
present suit for a declaration to that effect. The lower appellate 
Court dismissed his suit on the ground that under S. 65-A of 
the Transfer of Property Act, such a lease would be void in 
view of the covenant against leasing the property. 


It is argued here that S. 65-A would not apply because the 
mortgage took place before S. 65-A was introduced into the 
Transfer of Property Act. It is however contended on the 
other side that although that is true, the lease was actually 
after S. 65-A was introduced and that S. 65-A therefore 
applied. On this point I agree with the learned Advocate for 
the appellant. It is not contended that S. 65-A has any retrospec- 
tive effect. Its effect was that whereas leases in contravention 
of a covenant were not void before the amendment, they became 
void afterwards. In effect, therefore, it added an implied 
term to the contract, which it could not do to a contract already 
executed on the date of the amendment. 


Before S. 65-A was enacted, some Courts were inclined to 
apply the strict law of England to mortgages in India also; but 
the view that finally prevailed was that the mortgagor did have 
a right to lease and that although it was usual to introduce 
terms into the mortgage prohibiting the mortgagor from leasing 
lands, yet that condition was honoured as often in the breach 
as in the observance. It was accordingly held that a mortgage 
in breach of a covenant was not void. Radha Pershad Mtsser v. 
Monohur Dasi, Ah Hasan v. Dhirja® and Niader Singh v. 
Ram Chander! are authorities for that position; and it is not 
seriously disputed here that within certain limits leases can be 
granted. The above cases proceeded largely on the interpreta- ` 
tion of S. 66 of the Transfer of Property Act, which, by impli- 
cation, gives the mortgagor a great deal of freedom in the 
management of his lands and even, allows him to commit waste 
provided that the security is not thereby rendered insufficient. 





a ~ (1880)-EL.R. 6 Cal. B17 - 2, - (1882) LLR. 4 All. 518. 
- «3, A.LR. 1935 All. 511. 
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It is argued for the appellant that the only test of the validity 
of a lease is whether it renders the security insufficient and that 
before a lease can be declared to be invalid, it is necessary for 
the person seeking to avoid the lease to strictly prove that the 
security has not been rendered insufficient. In Niader Singh v. 
Ram Chander', the amount of property leased was very small 
and it made no appreciable difference to the mortgage security. 


In the present case, however, the lease, as already observed, was’ 


for a period of ten years; which means that even if the property 
is sold, the purchaser, whether he be the mortgagor or a third 
party, can have no hope of getting possession for many years to 
come. Moreover, although the lease was bona fide in the sense 
that it was for consideration and that the appellant was work- 
ing only to obtain satisfaction of his own decree, there can be 


no doubt that he had in view the position of his rival creditors - 


and that this lease was brought about for the purpose of defeat- 
ing the attempt of the first defendant to proceed against the 
lands for the satisfaction of his own decree. The learned 
Judges who decided M. P. M. S. Firm v. Ko Pyu®, were of 
Opinion that a lease could not operate unless it was made in 
the ordinary course of management and that if it was one 
on exceptional terms, it ought not to operate. Pandalai, J., 
in Moidunni Haji v. Madhavan Nair, reviewed-all the cases on 
this question and came to the conclusion that a lease is void, 
unless it is one granted in the ordinary course of management. 
Page, C. J., in M. P. M. S. Firm v. Ko Pyu8, thought that 
S. 65-A was a statement of the then existing law. Following 
Pandalai,. J., in the above case, I hold that the present lease 
cannot be held to be valid either against the mortgagee or 
against the other creditors affected by it. The case in Motdunni 
Haji v. Madhavan Nair§ is sought to be distinguished on the 
ground that there it was an action on the mortgage, whereas it 
is a mere accident in the present case that the person who is 
seeking to execute his money decree against the equity of 
redemption should be the mortgagee. It is no doubt true that 
we must regard the first defendant not as a mortgagee but as a 
simple money creditor executing his decree; but if the lease is a 
void one, he cannot be bound by it. 

The remaining question is whether the appellant is entitled 
to redeem. It was held in Basanta Kumar v. Adarmani4 that 


~ “1, AIR. 1935 All. 511. 2 AIR. 1932 Rang. 113. 
3. (1932) 65 M.L.J. 826. 4. (1935) 40 C.W.N. 57. 
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even where a lease was void, the lessee would be entitled to 
redeem. With all due respect to the learned Judge who decided 
that case, it is difficult to see how if a lease is void (as it was 
in that case because it related to a mortgage after the passing 
of S. 65-A of the Transfer of Property Act) it could confer 
any right at all; but that case was decided largely on the 
authority of Tarn v. Turneri, I do not however consider this 
last case an authority for that position. That case was naturally 
one of an English mortgage, in which the ownership of the 
property passed by law to the mortgagee, leaving the mortgagor 
no legal title. The mortgagor therefore had no right left in 
law to deal with the property and a lease would therefore be 
technically void. It was however pointed out that although in 
law such was the position, yet equity recognised what was 
vulgarly known as an ‘equity of redemption’ which was regarded 
in equity as an estate. If it was an estate, then the mortgagor 
could transfer a part of it or the whole of it, and the transferee 
would therefore have some right in the property which would 
entitle him to redeem. Such a lease, if it had taken place in 
India, would not have been void at all. Ifa lease is declared 
to be void by a statute, then the lessee can acquire no right at 
all. 


The learned Advocate for the first respondent argues that 
there was a merger of his mortgage with the equity of redemp- 
tion which would prevent the lessee from redeeming. He points 
out that under S. 101 of the Transfer of Property Act, only a 
subsequent encumbrancer can redeem. At the relevant time, 
however, there could not have been any such merger; for the 
suit relates to a time when the mortgagee was seeking to 
execute his simple money decree by sale of the equity of 
redemption. It is pointed out by the first respondent that the 
plaint does not contain a prayer for redemption; and that 
therefore this Court should not allow the plaintiff to redeem. 
Both for that reason and on the ground that the lease by the 
mortgagor for an unusual term to defeat the creditors would 
not be binding on the first defendant, the appeal is dismissed 
with costs. 

Leave to appeal is refused. Appeal dismissed. 

K. C. 








1. (1888) L.R. 39 Ch.D. 456. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL, 


M. Venkata Rao .. Appellant* (Plaintiff) 
D. 
B. Subba Rao and another .. Respondenis (Defendants). 
Presidency Small Cause Courts Act (XV of 1882), Ss. 43 and 47—Sub- 
lessee leasing in favour of another—Suit by sub-lessee to recover possession 


—Subsequent suit by ihe tenant in actual possession denying right in hts own 
lessor to retain possession—Whether suit maintainable. 


At the termination of the period of tenancy a tenant who had sub-leased 
in his turn to another brought proceedings under Chapter VII of Presidency 
Small Cause Courts Act to recover possession from the sub-lessee. An order 
was passed under S. 43 of the Act in favour of the tenant as a result of 
which the sub-tenant filed a suit under S. 47 of the Act. In the meanwhile 
the defendant in the suit, who was himself a sub-lessee from another in whose 
favour the lessor, a temple, had leased the suit property originally, having 
been found to have had possession beyond the period of tenancy in favour of 
his own lessor, the plaint was sought to be amended by addition of a fresh 
ground, namely, that the defendant himself had no right to possession as 
claimed by himself, ° 


Held, that the plaintiff had no right to question the defendants claim to 
remain in possession of the property, because until a lessee is ousted by 
regular proceedings he could not be questioned his possession. 


Eviction or something equivalent to it must have taken place before the 
lessee can deny the title of the lessor. 


See Ramaswami Thevan v. Alaga Pillai, (1924) 79 1 C. 881. 
Appeal against the decree of the City Civil Court, Madras 
(Additional) in O. S. No. 1115 of 1939 dated 18th August, 
1939. 


T. V. Muthukrishna Aiyar and T. V. Bhaghavat for 
Appellant. 


M. S. Venkatarama Atyar for Respondents. 
The Court delivered the following 


JUDGMENT.— The Sri Parthasarathi Temple, Triplicane, 
leased the suit land to the first defendant, the first defendant 
sub-leased it to the second defendant, and the second defendant 
to the plaintiff. At the termination of the period of tenancy, 
the second defendant brought proceedings under Chapter VII 
of the Presidency Small Cause Courts Act to recover possession 
from the plaintiff. An order was passed under S. 43 in the 
second defendant's favour, and the plaintiff thereupon filed this 
suit under S. 47. He raised very many pleas and they are set 
out in the five issues. Inter alia, the plaintiff alleged that the 





* C. C. C. A. No. 51 of 1939, 11th December, 1939. 
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second defendant agreed to allow the plaintiff to remain” in 
possession for-three years which, he said; was the period of the 
lease of the’ first defendant from the temple and,the second 
defendant from the first defendant. After the plaint was filed 
the temple obtained an order under S. 43 of the Presidency: Small 
Cause Courts Act against the first defendant. The plaintiff 
thereupon obtained permission to amend his plaint and add 
another ground that the period of tenancy having determined, 
the second defendant had no right to possession. The plaintiff's 
suit was dismissed and hence this appeal. 


The only point argued in appeal was whether the second 
defendant could’ retain possession in’ view of the fact that the 
period of her own tenancy had terminated. As already pointed 
out, one of the plaintiff’s contentions was that the period of 
tenancy was for three years and that he too was entitled ‘to 
remain in possession for three years. “His present contention is 
therefore inconsistent with one of his main contentions in the 
amended: plaint.: It is however said that the matter hastnow 
been determined by an order under S. 43 in proceedings between 
the temple and the first defendant and that that finding is final 
and binding until the first defendant has had it set aside in a 
suit in the City-Civil Court under S. 47. Such a suit was filed 
by the first defendant and that suit is still pending. ` 


The ordinary rule is admitted to be that a tenant must 
deliver possession before he can dispute his landlord’s title arid 
that that estoppel‘ordinarily continues evén beyond the term of 
the tenancy unless the tenant first delivers possession. A number 
of cases are quoted: by Mulla in his ‘Transfer of Property Act’ 
as holding that the estoppel continues after termination of the 
tenancy. unless possession is given up, , , Halsbury, i in Vol. XU 
at page 506, ‘says: 
tou But if the tenant came into possession under a ko the better opinion 
woùld seem to be that he must surrender possession, before he disputes the 
lessor's title: it has, however, been held that it is not necessary that he should 
actually go out of possession. ., .-. . . > and that itis sufficient that he 


should come.to a new ¡arrangement with the person who really has the title 
to hold under him.” 


~ The ‘only’ éase quoted by the learned. Nina foe ae 
plaintiff in appeal is Ramaswami Thevan v. Alaga Pillai, which 
was a case in which the Government had granted tree patia to 


AO t eey nati ahan Bat Pe pya me epee a ee —— ko Nk aan a- č a — ee a re a mm A - y Ja? — — 
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a certain person who had sub-leased his rights to a tenant. The 
Government issued a notice to the pattadar which amounted to 
an eviction and Wallace, J., held, in the words of another 
case-—-he quoted Ram Chandra Chatterjee v. “Pramatha Nath 
Chatierjee1, ‘that there was the equivalent of eviction’. If the 
tenant has been evicted and he is put into possession by the 
person who evicts him, then his possession is not referred back 
to his original lessor and so the estoppel would not operate as 
it would if he had not been evicted. So it is seen that even in 
Ramaswams Thevan v. Alaga Pillai®, it was considered that 
eviction or something equivalent to it must have taken place 
before the lessee can deny the title of the lessor. 

The learned Advocate for the plaintiff has relied on the 
wording of Ss, 43 and 46 of the Presidency Small Cause Courts 
Act. S. 43 merely lays down the procedure to be adopted by 
the Court in applications for recovery of possession of property. 
If the occupant has proved that the tenancy has been determined 
and that his lessor had no right to possession, then it 15 sufficient 
cause, for the purpose of that section, why the Court should 
not pass an order for possession. The section does not purport 
to lay down any law modifying the ordinary law with regard 
to relations between landlord and tenant. S. 46 has no applica- 
tion as far as I can see; for the very question under considera- 
tion is whether the second defendant is entitled to possession. 

It is further argued that a decision under S. 43 is, in the 
absence of a decree of a Civil Court varying it, final and that 
therefore the tenancy must be deemed to have been determined. 
I have already held that even if that were the case, the second 
defendant would still be entitled to retain possession until he is 
ousted by regular proceedings; but in view of the fact that a 
suit is still pending in the City Civil Court in which the right 
of the first defendant and therefore of the second defendant to 
remain in possession is being agitated and in’ view of ‘'the 
plaintiff’s own case that his tenancy and the second defendant’s 
tenancy are for three years, I do not consider that it can be 
assumed that the tenaricy has terminated. 


In any event, therefore, whether on ‘the facts or in law, 
the appeal fails and is dismissed with costs. 


i ie Appeal P 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row AND MR, JUSTICE 
ABDUR RAHMAN. 4 


Nallapareddi Annapoornamma. . Appellani* in Appeal No. 156 
Ei l E and Respondent in Appeal 
No. 166 of 1936 (Plaintiff) 
v. 
Pelleti Veeraraghava Reddi and 

others .. Respondents in Appeal No. 156 
; ; and Appellanis in Appeal 
No. 166 of 1936 (Defen- 

dants).. 


Hindu Law—Widow—Mainienance—Rate of ~Widow’s private means or 
stridhana—If to be taken sinio consideration in fixing—Principles to be 
observed in fixing-~Matntenance sutt—Right to costs—Considerations— 


Evidence—Abstracts from accounts of family~-Mode of proof as secondary 
evidence—Evidence Act, S. 65 (g). 


There is no reason why a widow’s stridhanam property or private income 
should he taken into consideration in fixing her rate of maintenance as her 
right to maintenance is absolute and the duty of persons who are in posses- 
sion of her husband’s estate unqualified and unconditional. 


Authorities exhaustively examined by Abdur Rahman, J. 


Per Pandrang Row, J.—In fixing the rate of maintenance the principle to 
be observed is to bear in mind all the circumstances of the family and also 
the changed conditions of society and award maintenance in such a way that 
the widow concerned is able to live in more or less that standard of comfort. 
in which she’ would have been able to live if her husband had been alive so 
long as the family can stand it. 


So long as the claim to maintenance is genuine and true and the amount 
claimed is not out of all proportion to the amount that is found to be due, the 
widow claiming maintenance ought not to be mulcted in costs, when she has 
to establish her right to maintenance-~a right to which she is entitled and 
which’ was refused unreasonably and unlawfully by the defendants. She is 
entitled to the entire costs. 

Abstracts from accounts said to have been kept by the family of the 
parties are relevant technically as ‘‘secondary evidence” under clause (g) of 
S. 65 of the Evidence Act and they can be proved only by a person who has 
examined the accounts and who is skilled in the examination of such accounts. 


Appeals against the decree of the Court of the Subordinate 
Judge of Nellore in O. S. No. 68 of 1931. 


‘ P. V. Rajamannar and K. Subba Rao for Appellants in 


Appeal No. 156 of 1936 and for Respondents in Appeal Nos. 166 
and 179 of 1936. 


pagr 





* Appeals Nos. 156, 166, 179 and 191 of 1936, 16th October, 1939. 
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K. Umamaheswaram for Appellant in Appeal No. 179 of 
1936. 

D. R. Krishna Rao for Appellant in Appeal No. 191 of 
1936. 


P. S. Raghavarma Sastri for Appellants in Appeal 
Nos. 166 and 179 of 1936 and for Respondent in Appeal 
Nos. 156 and 191 of 1936. 


The Court delivered the following 


JupcMEeNtTs. Pandrang Row, J.——These four connected 
appeals arise out of two suits for maintenance filed by two 
widows belonging to the same composite family. Appeals 
Nos. 156 and 191 are by the plaintiffs in the suits and the other 
two appeals are by defendants 1 to 7. The suits were for 
maintenance including arrears of maintenance and also for 
recovery of jewels or their value and for provision for residence. 
The claim in both cases was for maintenance and arrears at the 
rate of Rs, 300 a month and Rs. 5,000 each in lieu of provision 
for residence. The value of the stridhanam jewels that were 
claimed was Rs. 6,700 and odd in one case and in the other 
Rs. 8,700. The suits were tried together and disposed of by 
one and the same judgment dated 12th October, 1935, the suits 
having been actually instituted in 1929. The Subordinate Judge 
of Nellore who decided both these suits gave a decree in each 
case for Rs. 100 a month as maintenance and arrears of 
maintenance and Rs. 2,500 as provision for residence and 
dismissed the claim for jewels or their value in both the suits. 
Both parties have now appealed in both suits and the conten- 
tions of the defendants, who are the appellants in two of the 
appeals, namely, 166 and 179, are that the maintenance and 
arrears of maintenance should not be more than Rs. 40 a month 
and that the provision for residence is excessive and they raise 
also two comparatively minor points relating to the alleged 
payment of Rs. 500 at the rate of Rs. 250 to each of the plain- 
tiffs just before the suits were instituted and to the direction by 
the Court below regarding costs of the suits. 

The point raised in the appeals by the plaintiffs, that is, 
the claimants for maintenance and arrears, is that they should 
be given at the lowest Rs. 200 a month and that a decree should 
have been given for jewels or their value to the extent of 
Rs. 3,000 in the case of Seethamma, that is, the plaintiff in 


O. S. No. 66 of 1931 and Rs. 4,000 in the case of Annapoorn- 
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amma, the plaintiff in O. S. No. 68 of 1931. A point regarding 
costs has also been raised in these appeals. This direction ré- 


garding costs made by the Court below which is objected to by 


both the sets of appellants will be dealt with vare the other 
points are disposed of. 

The main question the discussion of witch took up most 
of the time before us is the one relating to the rate of mainten- 
ance. The question has been dealt with in very great detail by 
the Court below, but unfortunately, in dealing with the point in 
great detail, the Court below lost sight of one or two important 
points which had to be decided as a preliminary to an examina- 
tion of the details. In the first place, the Court below relied 


almost entirely, or at least primarily, on the abstracts of the 


accounts said to have been kept by the family of the parties for 


many years. The abstracts however did notinclude all the years 


for which accounts are available. The accounts were available 
from 1907 onwards. But the abstracts filed at first, namely, 
Ex. 65, related only to Faslis 1333 to 1343 with a break of 4 or 
5 faslis here and there. In short, Ex. 65 seems to betray some 
signs of having been prepared ad hoc for a specific purpose, 
namely, to show as low a net income as possible. The other 
abstracts that were filed subsequently, namely, Ex. 66 and certain 
statements which were filed at a later stage but were not actually 
marked as exhibits purported to relate to a period of 11 faslis, 
1333 to 1343 both inclusive. No doubt if these abstracts had 
been properly prepared from the family accounts and the latter 
were reliable they would undoubtedly be the best evidence of 
the family income, but unfortunately these preliminary condi- 
tions have not been satisfied in this case. Let us first see how 
these abstracts came to be filed into Court. They were filed at 
a late stage and that too on a direction given by the Court. It 
is clear from the evidence of the main defendant, the first 
defendant, that these abstracts were ready even before the 
written statements were put in. (See bottom óf page 20 and 
top of page 21 of the printed record of the evidence). He says: 


“ My clerks prepared accounts to show the net income from our properties 
before my written statement was prepared. I told them to do so, and they 
did so, from the accounts that have been filed in this case.” 


If the abstracts had been prépared before the written 
statements were put in there is no reason why they should not 
have been put in along with the written statement or in any case 
a definite figure given in the written statement as the family 
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income instead of the vague statement that the net income did 
not exceed Rs. 10,000 a year.” On the 12th October, 1934, that 
is to say, sometime after one of the plaintiffs had been examined, 
the first defendant was directed by the Court to file a statement 
showing the gross and net income from different kinds of lands, 
the first defendant being the family manager. These statements, 
described ‘as abstracts, were put into Court on the 30th October, 
1934, and that is so far as Ex. 65 is concerned, Ex. 65 having 
been put in much later. The abstract marked as Ex: 65 bears 
the signature only of the Advocate for the first defendant. This 
fact has been relied upon by the learned Subordinate Judge as 
if the affixing of the signature of the lawyer to the abstract 
gave it any evidentiary value which it did not otherwise possess 
or would make such an abstract relevant if it otherwise was 
irrelevant; indeed, the learned Subordinate Judge relied on the 
signature of the plaintifi’s pleader to such an extent that he 
thought that the abstract in question was entitled to acceptance 
because of the pleader’s signature. He says: 


“ The plaintiff’s pleader had ample opportunities of verifying for ijasah 
the accuracy of the figures furnished in Ex. 65 and Ex. 66 and J am sure he 
did so.” 


We have # not got the same assurance. On the other hand, 
Mr. Umamaheswaram who appeared for the defendants before 
us conceded that he could not give .us any assurance that the 
pleader -had personally examined all the entries in the account 
books and satisfied himself personally that the abstract was 
correct in every particular. It is clear even otherwise judging 
from probabilities alone that a lawyer, a busy lawyer like 
Mr. Malekondayya, could not have had time to go through all the 
entries contained in the numerous’ account books relating to a 
period of 10 or 11 years and satisfy himself that each entry was 
properly classified under the proper head as income and expen- 
diture and that the abstract was correct in every particular. On 
the other hand, it seems tous as if this method of putting in the 
abstract was deliberately resorted to with a view to give them 
a weight or authority which they really did not possess. . The 
first defendant did not sign them though he referred to them | in 
his evidence, and we shall shortly deal with his statement about 
these abstracts. The gumastah or gumastahs who undoubtedly 
must have prepared them -in the first instance have not been 
examined about these extracts;-in short it may be said that the 
correctness of, these abstracts has not been satisfactorily made 
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out. Abstracts of this kind are relevant technically as “secondary 
evidence” under cl. (g) of S. 65 of the Evidence Act; and 
what that clause provides is that the general result of numerous 
accounts can be proved by secondary evidence only by a person 
who has examined the accounts and who is skilled in the 
examination of such accounts. We are not satisfied that in this 
case either of these necessary qualifications existed; in other 
words, there isno clear evidence or satisfactory evidence that any 
person who gave evidence at the trial examined the accounts 
himself and gave evidence about it or that he was skilled in the 
examination of accounts. The only evidence given about these 
extracts is that of the first defendant who was examined as 
D. W. 1. He says at page 15 of the documents: 

“T have filed a statement Ex. 65 from my accounts, showing at a glance 
the net income from my lands for some years. It isa correct extract and 
true statement. The income from the 10 shrotriams (zamin villages) is 
given in Ex. 66, another true extract I prepared for 11 years.” 

It will thus be seen from this passage in his evidence 
in examination-in-chief that, except as regards Ex. 66, he 
does not vouch personally for the correctness of the abstract, 
Ex. 65 in particular, because his statement that Ex. 65 is a correct 
extract and true statement is a matter of opinion which might 
be quite reconcilable with the fact that he never examined the 
accounts personally himself. Indeed, there is an admission at 
a later stage in his evidence (vide page 32) that Ex. 65 series 
were prepared by his clerk Krishnamurthi. It may be noted 
that this clerk though present in Court was not examined asa 
witness. Later on (vide page 33) he says that his gumastah 
prepared Ex. 66 and that he was present at the time. It is thus 
clear that it was not the first defendant who prepared this 
abstract himself but that he was merely present when his 
gumastah prepared it. In these circumstances it is impossible 
to say that anyone who really examined all the numerous 
accounts in this case and prepared the abstracts as the result of 
his examination has been examined as a witness in this case to 
prove that the abstracts are correct, and certainly it is not 
pretended that the first defendant is himself competent to 
prepare correct abstracts of so many accounts as are put forward 
in the present suits. It is thus apparent that these abstracts 
have been admitted in evidence in circumstances in which they 
should not have been admitted; in other words, they have not 
been properly proved and should not have been relied upon to 


~ 
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such an extent at any rate as the Court below has done. Apart 
from that we find there are obvious discrepancies which even a 
cursory glance at the accounts and abstracts themselves would 
show. 

[Then his Lordship deals with the evidence. ] 


In our opinion these abstracts are not safe guides in the 
matter of deciding the question as to the probable family income, 
It is not as if we are without other guides and indeed safer 
guides. Basing its finding mainly on the abstracts, the Court 
below was of opinion that the total income was not less than 
Rs. 20,000 from landed property. We need not go into the 
evidence at very great length regarding this point because after 
all it does not make a great deal of difference whether the 
family income is Rs. 20,000 or Rs. 25,000 or even Rs. 30,000. 
The income in any case is sufficiently large as not to bring into 
operation of what one may call the rule prescribing the maximum 
amount that might be awarded as maintenance. Even on the 
basis of Rs. 20,000 the share of the deceased husbands of the 
plaintiffs in these suits would be about Rs. 5,000 a year or 
Rs. 400 a month and what they now demand is Rs. 200 a 
month. Unless therefore the income of the family is something 
less than Rs. 10,000 a year the claim of the plaintiffs’ mainten- 
ance at Rs. 200 a month could be satished without going beyond 
the maxitnum fixed by the law as laid down by the highest 
authorities. 


[After commenting on the general evidence his Lordship 
continues. | 


On the whole, therefore, there can be no doubt that the net 
income of the family after making all allowances for vicissitudes 
of season and risk of all kinds cannot be less than Rs. 20,000 
a year. Indeed, it would not be unreasonable to say that the 
income would not be less than Rs. 25,000 a year, the family 
being one which pays about Rs. 10,000 Government assessment 
in respect of patta lands and Rs. 4,000 jodi in respect of 
shrotriem villages. A net income of double the Government 
revenue and jodi is certainly not unreasonable even when prices 
are lowest. 


We do not propose to say much about the details of the 
question which has been argued at some length, namely, the 
amount of outstandings and the amount of debts relating to the 
family. 
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-` [His Lordship reviews here the evidence. ] 

Bearing all these circumstances in mind, the general 
conclusion emerges that in cases of this kind, where we are not 
required to determine, so to say, correctly to the last pie, what 
the family income is, where a rough estimate is as good as any 
attempt to arrive at strict accuracy and indeed—where strict 
accuracy is hardly to be hoped for—namely, the outstandings 
and the debts can be set off one against the other without doing 
any serious injustice to either party in this litigation and this 
conclusion which we mentioned during the hearing of the 
appeal was not controverted or disputed on either side. 

* * * * 

Before determining the reasonable amount that can be 
given in these cases as maintenance, one point remains to be 
dealt with and that arises in one of these cases only, namely, 
the claim of Sitamma, the plaintiff in O. S. No. 66. She 
claimed in a separate suit certain properties as her own and she 
got a decree in part in her favour in the Court below and that 
decree is now under appeal. It is argued in these appeals that 
so far- as Sitamma’s claim for maintenance is concerned, the 
income which she derives from the separate property which 
may be ultimately decreed in her favour should be taken into 
consideration in determining the maintenance to be allowed to 
her and that this should be done even in the matter of arrears 
because, mesne profits, have been claimed by her and have been 
decreed. We cannot anticipate the ultimate decision in that 
suit relating to the separate property of Sitamma, and we shall 
therefore assume for the purpose of these appeals that Sitamma 
has separate property of her own which brings her an income 
of about Rs. 50 a month which is what is alleged by the 
defendants against her. In other words, we proceed on the 
basis that Sitamma has separate property from which she gets 
a monthly income of about Rs. 50. Now, the question is 
whether the possession of this income from separate property is 
a factor to be taken into account or consideration in the 
determination of the maintenance to be given to her. On this. 
point, I have had the advantage of seeing my learned brother’s 
judgment which deals with all the relevant cases dealing with 
this point, and I do not propose to anticipate or repeat any 
portion of what he is going to say in his judgment. It is 
enough for me to say that I concur in his views as to the effect 
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of the decided cases and in his final conclusion that this income 
from separate property is not a factor to be taken into account 
at all, and that the defendants’ contention is not supported by 
any recognised principle of Hindu Law. It is obvious that the 
recognition of any such contention will introduce greater 
uncertainty into a field where already there is too much 
uncertainty. Because while it is no doubt very easy to say ina 
general way that the income from separate property should be 
taken into consideration, the extent and mode of taking it into 
consideration are left vague, and vagueness in a point like this 
means trouble to the parties who will have to get the question 
determined by one Court after another. The learned counsel 
for the defendants, Mr. Umamaheswaram, felt himself 
compelled to admit that taking into consideration cannot mean 
that if the widow, for instance, be entitled legitimately to a 
maintenance allowance of Rs. 100 a month in this case, the rate 
of maintenance allotted to her should be reduced by Rs. 50 a 
month, that is, by the amount of the income from her separate 
property. Obviously he feels that such a position could not 
possibly be defensible, because, if the income from the widow’s 
separate property had not been only Rs. 50 a month but Rs. 100 
a month, the rate of maintenance to which the widow would be 
entitled would be nil which would be absolutely in the teeth of 
all principle for the right of a Hindu widow to maintenance 
from out of the property belonging to her deceased husband is 
absolute and not subject to any condition that she should be in 
need of any allowance for maintenance. The co-existence of 
an absolute right to get maintenance with conditions of this 
kind is really difficult to postulate, for, what is absolute must 
be unconditional, and if there are conditions, there cannot be 
any absolute right, It may be that though in a case of a 
coparcener’s right to a share, the law itself fixes definitely what 
his share is to be, the amount of the maintenance due to a 
widow has to be determined by the Court having regard to the 
facts and circumstances of each case, but that does not make the 
right other than absolute. The fact that a Court has to 
determine the exact money value, so to say, of a right which is 
not determined by the law itself, cannot convert what is an 
absolute right into a conditional right, that is, a right that can 


be claimed or that can besaid to exist only if certain conditions 


are satisfied. The only condition—if one may call it a condi-. 
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tion—to be satisfied in a case like ‘this is that the person who 
claims maintenance must show that she is the widow of a 
deceased coparcener and that the family has property on which 
the claim for maintenance can be fastened. I do not however 
propose to go further into this point. 


We therefore come to the conclusion that there is no 
necessity for taking into consideration the income that Sitamma 
would derive from her own separate property. 


The point is what is the rate of maintenance that can be 
regarded as reasonable and proper in the circumstances of these 
cases. The Court below has given Rs. 100 and the defendants 
want to reduce it to Rs. 40 while the plaintiffs want to enhance 
it to. Rs. 200. Of course, it is impossible to satisfy both the 
parties in cases like these, however deeply one may go into the 
details of the case, or to expect both parties to accept any 
amount as reasonable, unless they are reasonable enough to 
compromise and settle the rate between themselves, and not 
leave it to the Court to decide what the rate should be. In these 
cases, there is no danger, as we have observed, of exceeding or 
even approaching near the limit prescribed in cases of this kind; 
namely, the income of the deceased husband’s share which in 
each of these cases is one-fourth of the entire family property, 
and which share on any reasonable estimate would fetch an 
income of not less than Rs. 400 a month. It is obvious that 
the rate of Rs. 40 is obviously and clearly unreason bly low. 
There is no legal authority for the shastraic injunction on which 
extremely low awards of maintenance are sought to be based, 
namely, that the widow ought to “eat or enjoy moderately,” 
that is live as abstemiously as possible. This moral precept 
cannot be given legal authority in order to cut down the level 
of comfort which otherwise a widow, to whom a fortune has 
been unkind, would be entitled to claim. Whatever might have 
been the practice in the past, there can be no doubt that the 
recent tendency has been to be liberal in the grant of mainten- 
ance; or to put it perhaps more accurately, not to be illiberal in 
the grant of maintenance to widows. This is obviously in 
keeping with the changed times and the changed notions of the 
people including notions as regards comforts reasonably required 
for persons belonging to certain classes of society. These changes 
are reflected in the recent legislation in favour of widows in the 
shape of the Hindu Women’s Rights to Property Act, 1937, 
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which as Mr. Raghavachariar, the learned author of “Hindu 
Law, Principles and Precedents” says, can more appropriately be 
called the Hindu Widows’ Rights to Property Act, because the 
most marked change introduced in the Hindu law by that Act 
is the provision in favour of Hindu widows. Though that Act 
“is not applicable to the present cases because the law governing 
the rights of the parties in these cases is the law as it prevailed 
before the Act of 1937, nevertheless, the reference to this new 
legislation is not entirely pointless because that legislation only 
reflects the change that has unconsciously and slowly crept into 
Hindu society towards a more liberal treatment of Hindu 
widows. It is not as if the Legislature suddenly thought it 
necessary to ameliorate their condition but the Legislature 
merely gave sanction to a change which had already taken place 
and that change cannot be ignored by Courts in determining the 
rates of maintenance. In other words, to put it concretely, the 
changed notions as to the way in which a widow should live 
and what pleasures she should be permitted and so on, have to 
be determined, not in accordance with the old ideals which have 
more or less ceased to apply or to be applied to actual life, but 
according to the changed notions that prevail toa greater and 
greater extent in thé present day; as is well-known one tendency 
observed in the country is the gradual and steady rise in the stan- 
dard of living, and Hindu widows have been as much subject to 
this tendency as any other class of people in Hindu society. We 
therefore think that while the principle to be observed is to bear 
in mind all the circumstances of the family, courts should also 
bear in mind the changed conditions of society and award 
maintenance in such a way that the widow concerned is able to 
live in more or less that standard of comfort in which she would 
have been able to live if her husband had been alive, so long as 
the family can stand it, and there is no difficulty in the way of 
the family finding the necessary money to maintain the widow 
in. such comfort. It cannot be said that Rs. 100 a month is 
sufficient for a widow of a wealthy family who is no longer 
content to stay in her own native village and live the same 
village existence as widows in the past. Ji cannot be said that 
her desire to live in a place like Nellore is unreasonable nor 
that life in Nellore is not more expensive than life in a village 
like Kota. 

Considering all the circumstances, we are of opinion that 
the rate of maintenance should be enhanced from Rs. 100a 
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month to Rs. 150 a month. This, however, would apply only 
tO maintenance from the date of the suit and will not apply to 
the arrears claimed and allowed by the Court below which will 
remain at the figure Rs. 100 a month. This enhanced rate of 
maintenance, namely, Rs. 150 a month will, of course, be granted 
to both the widows; that is to say, the plaintiffs in both the 
suits will each get maintenance at this rate from the date of 
her suit. 

[Then his Lordship deals with the items of property to be 
charged for the maintenance and the residence to be provided 
for the widows and the claim for the jewels. | 


The other question of the costs in the lower Court more 
or less answers itself after the other points have been decided. 
It is now found that the plaintiffs are entitled to maintenance 
at least at one half of the rate which was claimed by them in 
the Court below. In view of the peculiar way in which informa- 
tion was kept back by the first defendant about the status and 
the property of the family even from the Court itself, it is 
obvious that the plaintiffs could not be expected to have made a 
better or nearer estimate of the income of the family than they 
did. It is impossible to say that a family which, as is now 
found, pays a Government assessment of Rs. 10,000 in respect 
of ryotwari lands and Rs. 4,000 for jodi in respect of shrotriem 
villages could not possibly be getting a net income of Rs. 50,000 
a year. It was not an unreasonable estimate to make and it 
cannot be said that in putting forward that estimate the plain- 
tiffs deliberately exaggerated their claim. After all, éven 
according to the correct state of facts as now found by us 
the family must have an annual net income of not less than 
Rs. 25,000 and therefore the shares of the deceased husbands 
of the plaintiffs would have been about Rs. 500 a month. Even 
assuming that the total income was only about Rs. 20,000 their 
shares would have come to Rs. 4,500. : They were entitled to 
claim up to this limit. What exactly is the reasonable amount 
to be claimed as maintenance is probably more difficult for the 
claimant-widow to decide than it is for the Court to decide 
what is the reasonable amount to give, because it is more 
difficult for the widow to decide against herself than for the 
Court so to decide. Moreover the Court has to decide only 
after having all the materials before it. In this case, as in many 
other similar cases, the plaintiffs are widows with little or no 
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exact knowledge of the extent of the property belonging to the 
family, and have necessarily to depend upon vague information 
given by people who may know something about it, and they 
should not and cannot rightly be penalised for acting upon such 
information as they pick up in this manner. The determina- 
tion of the actual amount depends on a number of circum- 
stances, and, as these cases themselves show, two Courts can 
form different opinions as to what is the reasonable rate of 
maintenance in a given case. The Court below thought Rs. 100 
was reasonable and proper whereas we are of the opinion that 
Rs. 150 is reasonable and proper. This itself shows that it is 
not reasonable to expect parties who claim maintenance to be 
meticulously accurate and observe all possible moderation in 
making their claim. So long as the claim to maintenance is 
genuine and true and the amount claimed is not out of all 
proportion to the amount that is found to be due, the widow 
claiming maintenance ought not to be mulcted in costs, when 
she has established her right to maintenance, a right to which she 
is entitled and which was refused unreasonably and unlawfully 
by the defendants. In these circumstances we are of opinion 
that the plaintiffs should be given their entire costs including 
court-fee due on the plaint in the Court below to be paid by the 
contesting defendants, and the contesting defendants should bear 
their entire costs in the Court below. 


The result is that the appeals by the plaintiffs in the suits 
are allowed to the extent indicated above, that is to say, the rate 
of maintenance is raised from Rs, 100 to Rs. 150 a month, but 
not in the case of arrears claimed. The value of the jewels 
Rs. 2,200 and Rs. 4,000 are decreed in favour of the plaintiffs, 
Sitamma and Annapoornamma respectively, in addition to what 
has been decreed in their favour by the Court below. We have 
already indicated the change to be made in the decree of the 
Court below as regards the provision for residence of both the 
plaintifis. The question of costs in the Court below has been 
already dealt with. In the circumstances the appellants in 
Appeals Nos. 156 and 191 of 1936 are allowed their costs of 
these appeals to be paid by the contesting respondents who will 
bear their own costs, the appeals being allowed to the extent 
indicated above. The other appeals, namely, those by defendants 
1 to 7 Appeals Nos. 166 and 179 of 1936, are dismissed with 


costs. 
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Abdur Rahman, J.—I agree with my learned brother and 
should like to examine the legal point which arises here for 
consideration with reference to decided cases relied upon by 
learned Counsel for the parties. 


The question to decide is whether the private income which 
Seethamma has been getting from her Stridhanam (or which 
has been at times described as peculiar property) should be taken 
into account in assessing the amount of her maintenance. 
Learned Counsel for the appellant contends that it should be so. 
There is some divergence of opinion on the subject ‘both 
amongst the text book writers and the decisions of the various 
High Courts. Strange in his Hindu Law, Vol. I at pages 171 
and 172 (1830 edition) observes as follows :— 


“Whether, in estimating her stridhana on the occasion, her clothes, 
ornaments, and the like, are to be taken into account, or only such articles of 
her property as are productive of income to her, or conducive to her subsis- 
tence, does not distinctly appear, though the restricting the account to the 
latter would seem to be reasonable, considering the object An opinion, that 
her maintenance should be independent of her pecuhar property, is unsup- 
ported.” 


This was not the correct method, in my opinion, of 
approach to this question. It should not have been presumed 
that a widow’s income from her stridhanam property would 
have to be taken into consideration in fixing the amount of her 
maintenance unless some authority was found to support that 
view. This is particularly so when Sir Thomas Strange has 
himself in the second volume of his Hindu Law published the 
opinion of the Nellore Pundit at page 307 when the matter was 
referred to him, that is, the Pundit for hisopinion by the Court. 
The answer which the Court proposed to give to the matter in 
issue was suggested in the following words :— 

“On the death of a Brahmin, leaving a widow and two sons, she and they 


take possession of his estate, subject to her possession of stridhana, in which 
case she is entitled only to a half share.” 


The Pundit’s comment on the.answer was as hereunder :-— 


“This opinion is generally correct, but I do not understand either the 
authority or the reason for restricting the maintenance to the amount of half 
a share, in case of the existence of stridhana. The division (as it appears to 
me) should be made without reference to any property she may hold under this 
title, unless it may have been accepted by her......... The widow’s claim to 
maintenance from her husband’s estate ts absolute, unlimited by circum- 
stances; but then, it is only a claim to maintenance and it is not correct to say, 
that she is entitled to any share or division.” 
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Having regard to this opinion and without referring to any 
text or authority which would point to a different conclusion, 
the presumption raised by Sir Thomas Strange in the first 
volume against the widow does not seem to be, if I may say so 
with respect to that author, justifiable. Learned Counsel for 
the appellant has also not been able to point to any original text 
in support of his contention and in the absence of any such text, 
I will have to examine the relevant passages from the works to 
which reference was made and the cases which were cited at the 
bar. There are certain passages in Mayne’s and Mulla’s Hindu 
Laws at pages 834 and 595 of their latest editions respectively; 
but -having gone through them 1 do not find any opinion 
expressed by the learned authors themselves although relying on 
certain decisions of the various High Courts the proposition has 
been stated that in calculating the amount of maintenance a 
widow’s stridhanam property must be taken into consideration 
-unless it was of an unproductive character. Sir Dinsha Mulla 
has however referred to the conflict of opinion existing on the 
point. Sirkar in his treatise on Hindu Law after referring to 
the various cases on which reliance was placed by the other 
authors struck a discordant note at page 621 of the 6th edition, 
where he observed as follows :— 


“But all this is open to the objection that the right to maintenance being 
a right to property, which the law confers onjone person against another, and 
annexes it to some estate, why should any such extraneous consideration 
affect it in the manner set forth above, when the law does not say so?” 


Since the Hindu Women’s Right to Property Act (XVIII 
of 1937) came into force subsequent to the dates on which the 
rights to get their maintenance had become vested in Sitamma 
and Annapoornammia the law as it stood before the Act had come 
into force will govern the present appeals. It cannot be denied 
that the widows would be entitled to maintenance as members 
of their deceased husbands’ families. It is a right which 
devolved on them on account uf their marriage with those who 
owned certain shares during their lives in the joint family 
property. Their husbands were during their own lives bound 
to maintain these ladies and the same right would continue to 
exist as long as they (that is the widows) do so and there is 
property in which their husbands had shares at the time of their 
deaths. The question is whether this right can be held to have 
ceased to-exist-or said to-remain in abeyance if these widows 
happen to possess some private means of their own. There 





Abdur 
Rahman, }. 


Anna- 
poornamma 
v. 
Veera- 
raghava 
Reddi, 


Abdur 


Rahman, J. 


22 THE MADRAS LAW JOURNAL REPORTS. [1940 


seems to be nothing on principle which would compel us to 
take the view that this right which came into existence 
at the time of their marriage and continued to subsist even 
after the demise of their husbands should disappear per- 
manently or even temporarily, only because they are able to 
maintain themselves out of their own stridhanam property. A 
widow’s right of maintenance is an absolute right and cannot 
ordinarily be taken away without a clear provision of Hindu 
Law. -No such provision has been brought to our notice by the 
learned Counsel for the appellant and in the absence of such a 
provision or any other cogent reasons it is impossible to ignore 
that right. Nor are there any decisions of this Court in which 
the view pressed upon us on behalf of the appellant has been 
taken. The only Madras case to which our attention was 
drawn on behalf of the appellant was that of Lingayya v. 
Kanakammai. It might be noted here that the head note of 
this case is rather misleading. The learned Judges do not seem 
to have decided that a widow’s private income was to*be taken 
into account in determining the quantum of maintenance to be 
paid to her. The facts of the case were that the defendant 
was found to be in possession of the family property yielding 
an income of about Rs. 100 per annum. The widow had some 
private property out of which she could realise something like 
Rs. 40 to 50 per year. “It was contended there that a widow 
who was able to maintain herself out of other property had no 
right to claim out of the husband’s ‘estate anything for that 
purpose. This contention was repelled as it was found by the 
learned Judges to be based on an entirely wrong conception of 
the right sought to be enforced. In disposing of that contention 
the learned Judges observed as follows :— 


“The wives of the male coparceners in a Hindu family are not entitled 
to equal shares with the males in the family estate, nor do they take their 
husband’s shares by representation on their death, but in place thereof they 
are entitled toa portion of their estate for their enjoyment during their 
lifetime sufficient to maintain them in comfort according to the means of the 
family. This ts an absolute right due to their membership in the family and 
does not depend on their necessity arising from their want of other means to 
support themselves.” ` 


Two single Bench decisions of this Court were cited on 
behalf of the respondent in which Anantakrishna Aiyar, J. and 
Pandalai, J., sitting separately took the view that a widow’s 





1. (1913) LL.R. 38 Mad. 153: 28.M.L.J. 260. 
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private means were nol to be considered in fixing the amount 
of her maintenance. Those cases are reported in Kodandarami 
Reddi v. Chenchammai, and Sundari Ammal v. Venkatarama 
Sasirigal?. It is true that the question for decision in the latter 
case was whether the amount of maintenance granted to the 
widow should not be reduced if her condition had subsequently 
improved by her own efforts or on account of a gift made to 
her by one of her relations; but I think that the principle on 
which that decision was based was that her private inceme 
could not be taken into consideration for the purpose of her 
maintenance. With these decisions I find myself in respectful 
agreement. Anantakrishna Aiyar, J., had in Kodandaram: 
Reddi v. Chenchammai, after considering the various decisions 
of different High Courts and what was stated in Mayne’s 
Hindu Law, come to the conclusion that a widow’s income 
from her private property should be, in fixing her maintenance, 
disregarded. It may not be necessary in this case to decide the 
question, but the observation in that case by the learned Judge 
to which I am, as at present advised, unable to give my assent 
reads as follows :— 


“The question will be different when the income from the joint family 
estate is not enough to maintain all the members depending upon it.” 


It was unnecessary for Anantakrishna Aiyar, J., to say this 
in that case. It is unnecessary for us also to decide that 
question now. I have simply drawn attention to that observa- 
tion on the ground that our silence may not be construed as 
tantamount jto its approval. In a case where this question 
arises for decision, it will have to be examined with care. 

Out of the cases decided by the High Courts it appears to 
be more convenient at this stage to examine an old Allahabad 
decision given in Shiv Dayee v. Doorga Pershads, to which 
reference has been made in one or two Bombay rulings. The 
facts of that case were that a suit for the recovery of mainten- 
ance was instituted by Shib Dayee against her father-in-law in 
which it was pleaded by the latter that the plaintiff had taken 
some cash and movable property belonging to her deceased 
husband and of the defendant of the value of Rs. 5,000 which 
sufficed for her maintenance. The trial Court found the proof 
of the fact that Shib Dayee had taken any jewellery, etc., to the 
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value of Rs. 5,000 wanting, but held that she possessed a sum 
of Rs. 1,000 awarded to her husband in an arbitration and 
jewels suitable to the position of the family. Holding that the 
income of the estate purchased by the defendant for his son, 
that is Shib Dayee’s husband along with the interest on the 
Rs. 1,000 in her possession would be sufficient for her mainten- 
ance, the Subordinate Judge dismissed her claim. It will be 
noticed that no plea was raised on behalf of the defendant that 
Shib Dayee had no right to get a maintenance on account of 
her stridhanam property. The sum of Rs. 1,000 which was 
found to be in her possession was alleged to belong to her 
husband and if it did, there is no doubt that it had to be taken 
into consideration in fixing her maintenance. But it appears 
that some argument was advanced in appeal that she was not 
entitled to get any maintenance inasmuch as she was found to 
be in possession of some jewels and other property although 
unproductive of any income. This was repelled by the learned 
Judges with the observation: 

“Nor will the fact that a widow has in her possession jewels and other 
property unproductive of income, deprive her of or diminish her right to 
maintenance if they constitute her stridhanam although forming part of her 
husband’s estate, they are suitable to the position of the family in society.”: 

This does not help the appellant, but the next passage 
appears to be more directly in point and is liable to be construed 
so as to be more helpful to him. It reads :— 


“If, on the other hand, she has property in her possession productive of 
income, the amount should be taken into consideration in determining the 
measure of her allowance for maintenance.” 


In reading this passage, I do not think that the learned 
Judges were referring to the widow’s stridhanam property at 
all. In fact the property in Shib Dayee’s possession which was 
productive of interest was the sum of Rs. 1,000 and this obser- 
vation must necessarily be taken to have referred to that 
property.- It cannot be detached from its context or from the 
facts of that case and held to be expressing a principle which 
the learned Judges were not called upon to consider. If it 
referred to the Rs. 1,000 belonging to her husband, it would not 
help the appellant. If on the contrary it referred to some pro- 
perty which was not mentioned in that suit, it would be obiter 
and although entitled to respect, yet it would not be, in the 
absence of any authority, of any great help to us here. 
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The first Bombay case which was brought to our notice 
was that of Chandrabhaga Bai v. Kashinath Vithalt (the page 
given in some of the references is 323 but the case is the same). 
It does not help the appellant as it shows that the income 
accruing from the widow’s peculiar property was not taken into 
account. 

The next Bombay decision in Goktbas v. Lakshmidas 
Khimji? does not help the appellant either. It is true that Mr. 
Justice Farren did observe in this case that the defendant was 
bound to show that the widow was possessed of property outof 
which she could maintain herself; but nothing was said in that 
judgment which would indicate whether the learned Judge was 
referring to the joint family property or to the widow’s 
stridhanaim property. It is obvious that if the widow could be 
shown to be in possession of joint family property out of which 
she could maintain herself she would not be entitled to maintain 
an action of this nature at all. l 

The decision in Dattatraya v. Rukhmabais does not 
support the contention raised by the appellant. The widow was 
in that case found to be in possession of funds belonging to her 
husband’s family estate which fund was sufficient to provide her 
maintenance for five years after the suit had been brought at 
the rate allowed by the lower Court. In ihe circumstances it 
was held that no cause of action had accrued to the plaintiff in 
1904 when the suit was instituted. This case does not decide 
whether the widow had any private income of her own, 

The last Bombay case to which reference was made was 
that of Gurushiddappa v. Parwatemma*t. The question in this 
case was whether the value of the widow’s ornaments should be 
taken into consideralion in awarding maintenance to her. The 
learned Judges who heard the case came to the conclusion that 
it could not be, but in recording their decision, Broomfield, J., 
observed :-— l 

“I think it must be taken to be good law that as an ordinary rule stridhan 
ornaments are not to be taken into account in assessing maintenance. It need. 
not be laid down as an invariable rule. If the widow were in possession of 
ornaments of great value which she would not ordinarily wear or use, and 
which she would be likely to dispos- of, that might be a different matter. In 


the present case I see no reason to differ from the view taken by the triah 
Judge.” 





1. (1866) 2 Bom.H C.R. 341 or 323. 
2. (1890) I.L.R, 14 Bom. 490. 3. (1908) I.L.R. 33 Bom. 50. 
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No stridhanam property of a productive character or 
which could be converted into property of that character was 
involved in that suit and the observation must be regarded to be 
in the nature of obiter. 


Wasoodew, J., in writing a concurring judgment observed 
that a widow’s right to claim maintenance out of the husband’s 
estate was absolute and rested upon the possession of her 
husband’s property by the person from whom the maintenance 
was claimed. But he happened to observe: 


“Tt seems to me difficult upon principle to say that the clothes and jewels 
or ornaments of the widow, whatever their value, should invariably be 
excluded in the calculation of her maintenance out of her husband’s 
property.” l 


It was not stated by the learned Judge what principle did 
he have in mind to which reference was made in this sentence. 
In view of the position that a widow’s right to inaintenance 
was conceded to be absolute, that is, not conditional on anything 
else, why should the fact of her not being in possession of her 
own private or peculiar property be regarded as a condition 
before maintenance is granted? If the right is an absolute one, 
her possession of stridhanam property must be regarded as 
irrelevant. In spite of this observation the learned Judge 
agreed in excluding the ornaments from consideration although 
on the ground that: 

“It was not clear upon the record, having regard to the custom of the 
community to which the widow belonged, that the ornaments in her posses- 
sion would not all be required to maintain the status of her family.” 

There is, it is true, a distinction made in some of the text 
books, which have already been referred to, between the 
productive and unproductive character of a widow’s stridhanam 
property but this does not seem to be based on any principle, if 
we bear in mind that it is a right of the widow to be maintained 
out of her husband’s estate or what was once her husband’s 
estate and it is the duty of those on whom her husband’s estate 
has devolved to maintain the widow out of that property in the 
same degree of comfort to which she was used during her 
husband’s lifetime. It is immaterial if she had any private 
means of her own or could have them by selling some of 
the jewellery which would not be required by her after her 
husband's death. Had the husbańd remained alive, it would 
have been his duty to maintain his wife out of his own estate 
irrespective of her stridhanam or private means and there 


1) THE MADRAS LAW JOURNAL REPORTS. 627 


appears to be no reason why the latter should be regarded to be 
any factor in fixing the maintenance after his death. The 
right of maintenance was conferred on the widow under the 
Hindu Law in lieu of her husband’s share in the joint family 
property and cannot be taken away by the fact that she has 
some property of her own either productive or non-productive 
of income. 


This exhausts all the Bombay cases cited at the bar. The 
next decision to which reference was made at the bar was that 
of Bahuria Saraswati Kuer v. Bahuria Sheoratan Kuerl. Wort, 
J, in delivering his judgment at page 874 observed as 
follows :— 


“The point really is somewhat academic, having come to the conclusion, 
as I have done, that the plaintiff’s claim was based under the general Hindu 
Law, and that being so, the amount to which she is entitled would be a sum 
in accordance with her position in life and, as the Privy Council has pointed 
out, in accordance with the condition of the estate.” 


No exception could be taken to this statement, but the 
learned Judge at page 175 happened to observe: 


“There is no doubt that under the general Hindu Lawa widow claiming 
maintenance claims it on the basis, as I have said, of her position in life and 
the position of the estate having regard also to her means.” 


The last words in the preceding sentence do not occur in 
any of the decisions by their Lordships of the Privy Council. 
The statement made by the learned Judge himself on the 
previous page and which has been quoted above does not contain 
any such qualification. No authority was cited by the learned 
Judge for the view that a widow’s means had to be taken into 
consideration and apparently the point was not considered by 
him in its legal aspect. Moreover the private income which the 
widow was getting in that case by way of an allowance from 
her brother was disregarded as it was held not to be an income 
which could be taken into consideration by the Court. This 
case is certainly no authority for the proposition that in calcul- 
ating the amount of maintenance her stridhanam must be taken 
into account. 

The last case to which reference was made was an 
old Calcutta case in Ramawatt Koer v. Manjhari Koer%. 
Relying on Gokibai v. Lakshmdas Khimj18, the case which has 
been already considered by me in an earlier portion of this 





1. (1933) I.L.R. 12 Pat. 869, 2 (1906) 4 C.L.J. 74, 
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judgment, and on the Privy Council decision in Narayanarao 
Ramchandra Pant v. Ramabail, the learned Judges came to the 
conclusion that so long as an applicant for maintenance had 
private means for her own support she could not claim main- 
tenance from her husband’s family. I have already tried to 
show that Gokibai v. Laksh nidas Khimji2 does not support that 
proposition. As for the second case decided by their Lordships 
of the Judicial Committee, a reference to that case would show 
that their Lordships did not hold in that case that the right of 
a widow to maintenance was, “according to the wants and 
exigencies of the widow.” The last woids were certainly used 
by their Lordships of the Judicial Committee but they were 
used when they were considering a question of limitation and 
not a question of Hindu law. Referring to the Limitation Act 
they observed as follows :— 

“The language of the Act is not very clear; and by two subsequent 
statutes of limitation the events from which the time of limitation is to run 
in the case of maintenance are wholly different. By common law the right to 
matnienance 1s one accruing from time to time according to the wants and 
exigencies of the widow: and a statute of Limitation might do much harm if 
it should force widows to claim their strict rights, and commence litigation 


which, but for the purpose of keeping alive their claim, would not be 
necessary or desirable.” 


This would show that their Lordships of the Privy Council 
were trying to express that the cause of action for a widow to 
maintain her action is of a recurring nature and the period of 
limitation would only start from time to time according to the 
wants and exigencies of the widow. They were not considering 
whether the widow’s private means had to bé taken into account 
before a decree for maintenance was passed in her favour. In 
the absence of any other authority, the decision in Ramawatt 
Koer v. Manjhari Koer® could not be supported. It was 
expressly dissented from in Lingayya v. Kanakammas. 

A review of these cases would show that but for certain 
obiter dicta in some of the judgments it bas not been decided 
in any case, except in the Calcutta case just referred to, that 


‘the widow’s private means have to be calculated in fixing the 


amount of her maintenance. On principle as we have already 
stated above there seems to be no reason why a widow's 
stridhanam property or private income should be taken into 
a 1. (1879) L.R. 6 I.A. 114: LL R. 3 Bom. 415 (P.C.). 

2. (1890) LL.R. 14 Bom. 490. 


3. (1906) 4 CL J. 74. 
4, (1913) 28 M.L.J. 260: LL.R. 38 Mad. 153. 
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consideration, if her right to maintenance is absolute and the 
duty of persons who are in possession of her husband’s estate 

unqualified and unconditional. 
K. S. Appeals by the plamtiffs allowed and 
appeals by the defendants dismissed. 





| [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sik ALFRED Henry LioneL Leacu, Chief 
Justice, Mr. Justice KING AND MR. JUSTICE KRISHNASWAMI 
AIYANGAR. 


Muthuvenkatapathy Reddi Appellant® (Petitioner-2nd 


Respondent) 
v 


Kuppu Reddi and others Respondents (Petitioners and 


Respondents 1 and 3 to 5). 


Cil Procedure Code (V of 1908), O.21, r. 89—Judgment-debtor privately 
assigning a mortgage to decree-holder and depositing the balance in Court on 
the re-opening day (the 30th day after sale happening lo be a day on which 
Court was closed)—Applicatton on that day for setting aside the sale 
If compliance with O. 21, r, 89—General Clauses Act (X of 1897), S. 10— 
Applicability 

A sale in execution of a decree took place on 2nd December, 1935. On 
the 2nd January, 1936, the judgment-debtor assigned to the decree-holder a 
mortgage (which had been executed in their favour) in part satisfaction of 
the amount due under the decree. A small balance of Rs. 10 was due under 
the decree. Court closed for the Christmas vacation some days before 20th 
December, 1935, and did not reopen until the 3rd January, 1936. On that date 
the judgment-debtor paid into Court Rs. 10 with an application for setting 
aside the sale. It was contended by the decree-holder that the full amount 
ought to have been deposited in Court within 30 days of the sale and non- 
fulfilment of this condition vitiated the application and that the deposit must 
be in cash only. 


Held, any payment or adjustment made by the judgment-debtor which 
satishes the decree-holder is a payment within the meaning of O. 21, r. 89, 
Where the decree-holder was paid most of the amount due to him by 
assignment of a mortgage out of Court and the small balance was deposited 
into Court by the judgment-debtors when they made the application for 
setting aside the sale, it is sufficient compliance with O. 21, r. 89 


Per Krishnaswamt Aiyangar, J.—O. 21, r. 89 of the Code does not 
contemplate payment in cash and in cash only. Where the 30th day 


after’ the sale (within which the amount is to be deposited and the. 


application made for setting aside the sale). was a day on which 
the Court was closed the balance of amount after adjustment by 
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assignment of a mortgage can be deposited and the application made on the 
day the Court reopens. What is done by consent of parties as a substitute 
for the deposit is to be regarded as its equivalent in every respect and judged 
by the same principles as those applicable to a deposit. 5.10, General Clauses 
Act, applied and deposit on the reopening date was sufficient. 

Appeal against and petition under S. 115 of Act V of 
1908 to revise the order of the District Court of South Arcot 
dated 20th April, 1937 and made in C. M. A. No. 62 of 1936 


(C.M. P. No. 162 of 1936 in O. S. No. 334 of 1933, D. M.C., 
Villupuram). | 

This appeal and petition coming on for hearing, the Court 
(Wadsworth, J.) made the following 


ORDER OF REFERENCE TO A FULL BENCH.* 


This appeal raises a question of some importance on which 
there is a conflict of authority and in my opinion it is desirable that 
it should be placed before a Bench. The question is whether a 
judgment-debtor complies with the provisions of O. 21, r. 89, Civil 
Procedure Code, when the amount which he deposits for payment 
to the decree-holder is the amount due after giving credit to an 
adjustment which is notin fact a cash payment to the decree-holder. 
There is also a further question arising from the fact that the 
adjustment in question was made after the period of 30 days from 
the date of the sale but before the date on which the application to 
set aside the sale was made with referenceto the provisions of 
S. 10 of the General Clauses Act. 

The sale was held on 2nd December, 1935, and item 2 was 
purchased by the present appellant who isastranger. The amount 
of the decree as specified in the proclamation was Rs. 3,600 and odd. 
On Ist January, 1936, when the 30 days period expired the Courts 
were closed and onthe reopening day, 3rd January, 1936, the 
judgment-debtor preferred an application under O. 21, r. 89 
depositing Rs. 247-14-O0 to cover the poundage and the 5 per cent, 
solatium to the purchaser and a sum of Rs. 10 as the balance pay- 
able to the decree-holder, after taking credit for an amount 
adjusted by an arrangement between himself and the decree- 
holder under which on 2nd January, 1936, he mortgaged property 
to the decree-holder. - It is contended firstly that, assuming that the 
adjustment in question is a valid receipt for the purpose of r. 89 
of O. 21, it cannot be taken into consideration because it was made 
more than 30 days after the sale. With reference to this contention, 
it seems to me that the matter is concluded by the words of 
r. 89 which are “less any amount which may, since the date of 





* 13th September, 1939, 
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such proclamation of sale, have been received by the decree-holder.” 
The receipt must be after the proclamation and before the 
application. The application ordinarily is to be made within 30 
days but when by the operation of S. 10 of the General Clauses Act 
it can be made at some later date it appears to me that any payment 
made after the proclamation and before the application would be a 
receipt to be taken into consideration under the terms of r. 89, 


The more difficult question is whether an adjustment by a 
private arrangement between the judgment-debtor and the decree- 
holder whereby credit is given to a particular amount can be 
deemed to be a receipt of that amount for which credit can be 
taken in making deposit under r. 89. On this question there is a 
decision of Beasley, C.J., reported in Chathurvedula Subbayya v. 
Simha Venkatasubba Reddi, which is against the contention of the 
appellant. The learned Chief Justice held that a mortgage by the 
judgment-debtor to the decree-holder in satisfaction of the decree 
may be a sufficient receipt by the decree-holder for the purpose of 
r, 89 and that it 1s not necessary for the judgment-debtor to show 
that the amount for which he takes credit in making his deposit has 
been received by the decree-holder in cash. This decision follows 
a series of Bench decisions of this Court all of which are anterior 
to the decision of the Privy Council in Seth Nanhelal v. Umrao 
Singh®, to which I shall refer later. The decision of the learned 
Chief Justice has been followed by the Calcutta High Court in 
National Insurance Company, Lid. v. Ezekiel Aaron David8 and by 
implication a similar view may be deduced from a Bench decision 
in Jyotish Chandra Ghose v. Bireswar Haldar4, though the ques- 
tion of the effect of an adjustment as compared with an actual 
payment was not expressly considered by the Bench. It is however 
argued that these decisions cannot be reconciled with the decision 
of the Privy Council in Seth Nanhelal v, Umrao Singh?, which 
must be taken to have destroyed the basis of the decisions upon 
which the learned Chief Justice relied. Their Lordships of the 
Privy Council decided that on the rejection of an application under 
r.90 the Court 1s bound under r. 92 to confirm the sale and that 
the remedy of the judgment-debtor under r. 89 is available only 
on the deposit being made within the time allowed. They observe 
that any adjustment between the decree-holder and the judgment- 
debtor is no ground for setting aside the sale after a third party 
purchaser has acquired an interest. In the course of their judg- 
ment their Lordships expressly disapprove of the decision reported 
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in Nilkanth v, Yeshwant!, This decision was to the effect that 
when, by an extra-judicial arrangement between the detree-holder 
and the judgment-debtor, the decree-holder reports that the decree 
has been satished there ceases to be a decree capable of execution 
and a sale held before this adjustment cannot be confirmed. Their 
Lordships of the Privy Council do not approve of this decision and 
hold that under the Code notwithstanding a private arrangement 
between the decree-holder and the judgment-debtor for the satis- 
faction of the decree, the sale which has been held must be confirm- 
ed unless it is set aside by the procedure laid down in r.+9 and 
the following rules. It is argued that from this decision it 
follows that a report of satisfaction under O. 21, r. 2, Civil Pro- 
cedure Code, made after a sale has been held cannot affect the sale 
which can only be set aside under the provisions of rr. 89 to 92 and 
that when the interest of a third party has been created by the sale 
no adjustment between the decree-holder and the judgment-debtor 
can operate to the detriment of the third party. There is a decision 
of Madhavan Nair, J., in Sorimuthy Pillaiv. Muthukrishna Pillai’, 
following the Privy Council in which the learned Judge held that the 
Court is bound to confirm the sale if no application under r. 89 has 
been made, even if the decree has ccased to subsist by reason of a 
decision in appeal passed subsequent to the sale. My attention has 
also been drawn to an obtter dictum of the Privy Council in Oudh 
Commercial Bank, Ltd., Fyzabad v. Thakurain Bind Basni Kuer3, 
to the effect that the only provision for the recording of an adjust- 
ment under the Code is that contained in O. 21, r. 2, from which it 
is argued that O. 21, r. 89 does not contemplate adjustments. And 
there is an obiter dictum of Sulaiman, C J., in Janki Prasad v. 
Lekhraj, to the effect that there musi be an actual payment to the 
decree-holder to satisfy the requirements of r. 89 and that a 
mere compromise or an admission of receipt by the decre2-holder 
would not suffice to make the deposit of the balance only by the 
judgment-debtor a sufficient deposit for the purpose of that rule. 


The contention of the appellant on these authorities may 
briefly be summarised. It is this. The only way in which the 
Court can recognise an adjustment between the decree-holder and 
the judgment-debtor is by following the procedure laid down in 
O. 21, r. 2. This rule has no application when a sale has 
been held and a stranger has become interested in the property by 
purchasing that property subject to confirmation. ‘After the sale 
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the confirmation does not depend on ihe continued subsistence of 
the decree. It follows automatically imless the procedure 
prescribed in r. 89 is strictly followed by the judgment-debtor 
and the sale is set aside. Just as the disappearance of the decree 
by an appellate decision is not a ground for setting aside a sale, so 
an adjustment of the decree cannot be a ground for setting aside 
the sale. There must be a strict compliance with the requirements 
of r. 89, and r. 89 requires the judgment-debtor io deposit the 
full amount of the decree less any amount which may have been 
received by the decree-holder before the application is made. 

It seems to me that this is a contention which has considerable 
substance and on which it seems desirable that there should be an 
authoritative decision. I have not yet heard the respondent and I 
do not think it desirable to express any definite opinion on the 
merits of the contention on which I have only heard one side, The 
matter is, however, to my mind one on which a decision of a Bench 
is desirable. The appeal will therefore be placed before a Bench. 

This appeal came on for hearing in pursuance of the 
above Order of Reference. 

Srinivasaraghavan and Thyagarajan for Appellant. 

T. R. Srinivasa Atyangar and N. T. Raghunathan for 
Respondents. 

The Court delivered the following 

Jupements. The Chief Justice—In 1935 the third respon- 
dent in this appeal obtained a decree for Rs. 3,575 against the 
first and second respondents in the Court of the District Munsif 
of Villupuram. In execution of the decree the third respondent 
attached and brought to sale fourteen items of immovable 
properties belonging to the judgment-debtors. One item of 
property was purchased at the Court auction by the appellant 
for the sum of Rs. 264. The total amount realised for the 
fourteen properties was Rs. 2,217. The sale took place on the 
2nd December, 1935. On the 2nd January, 1936, the judgment- 
debtors assigned to the decree-holder a mortgage which had been 
executed in iheir favour. The assignment was in part satisfac- 
tion of the amount due under the decree. It is admitted that the 
value of the mortgage assigned was Rs. 2,207 leaving a balance 
due under the decree of Ks. 10. The Court closed for the 
Christmas vacation some days before the 25th December, and 
did not reopen until the 3rd January, 1936. On that date the 
judgment-debtor paid into Court Rs. 10, the difference between 
the amount stated in the sale proclamation and the value of the 
mortgage assigned to the decree-holder. They also paid into 
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Court Rs. 110-12-0, being tive per. cent. of the purchase con- 
sideration and Rs. 134-2-0 the amount required- for poundage. 
These payments into Court were accompanied by an application 
for an order setting aside the sale under the provisioris of O. 21, 
r. 89, of the Code of Civil Procedure. It was contended by the 
appellant that this application did not lie. In the first place it 
was said that the full amount ought to have been deposited in 
Court within thirty days of the sale and the non-fulfilment of 
this condition vitiated the application. In the second place it 
was said that in order to comply with the provisions of O. 21, 
r. 89, the payment by the judgment-debtors to the decree-holder 
must be in cash, and therefore the assignment of the mortgage 
did not amount to a payment to the decree-holder within the 
meaning of the rule. The District Munsif decided against the 
appellant and on appeal his decision was upheld by the District 
Judge of South Arcot. The present appeal is from the decree 
of the District Judge. 


O. 21, r. 89 of the Code of Civil Procedure permits a 
judgment-debtor to apply to the Court to have a sale of immov- 
able property in execution set aside provided certain conditions 
are fulfilled. He must deposit in Court for payment to the 
purchaser a sum equal to five per cent. of the purchase money 
and in addition must deposit for payment to the decree-holder 
the amount specified in the proclamation of sale as that for the 
recovery of which the sale was ordered, less any amount which 
may, since the date of such proclamation of sale, have been 
received by the decree-holder. R. 92 requires these deposits 
to be made within thirty days from the date of sale. If the 
deposits are made within the required period the Court is bound 
to set aside the sale. Under the provisions of Art. 166 of the 
Limitation Act the application for setting aside must be filed 
within thirty days of the sale. S. 10 of the General Clauses 
Act states that where, by any Central Act or Regulation made 
after the commencement of the Act, an act or proceeding is 
directed or allowed to be done or taken in a Court or office on 
a certain day or within a prescribed period, then, if the Court 
or office is closed on that day or the last day of the prescribed 
period, the act or proceeding shall be considered as done or 
taken in due time if it is done or taken on the next day after- 
wards on which the Court or office is open. The deposit 
contemplated by O. 21, r. 89 could not in the present case be 


JI) THE MADRAS LAW. JOURNAL REPORTS. 635 


made within thirty days of the date of the sale because the 
Court was closed, but it was made on the reopening day and was 
in time by virtue of this provision of the General Clauses Act. 

The second question calls for more consideration, but apart 
from an obiter dictum in an Allahabad decision all the reported 
cases dealing with this question are against the appellant. As I 
have indicated, he would have it that the judgment-debtor 
cannot make payment to the decree-holder within the meaning 
of cl. (b) of r. 89 unless he tenders cash. In other words, 
the delivery by the judgment-debtor to the decree-holder of 
moneys worth would not relieve him from the necessity of paying 
into Court the whole of the decretal amount to entitle him 
to an order setting aside the sale. This question has been con: 
sidered by this Court on three occasions. It arose for the 
first time in Vedala Lakshminarasimha Charyulu v. Pacha 
Lakshmiamma}, which was decided by a Bench composed of by 
Abdur Rahim and Sundara Aiyar, JJ. It was there held that 
an agreement with the decree-holder’s widow to treat a portion 
of the decree-debt as discharged in consideration of services 
rendered by the judgment-debtor to her husband was a valid 
discharge and the actual receipt of cash was not necessary. In 
Anantha Lakshmi Ammal v- Sankaran Nair’, Benson and 
Sundara Aiyar, JJ., held that a: decree-holder was entitled to 
waive a portion of the amount due to him and that the waiver 
operated as payment under r. 89. The decision in Vedala 
Lakshminarasimha Charyulu v. Pacha Lakshmiammal was 
approved of. The question was fully discussed by Beasley, C.J., 
in Chathurvedula Subbayya v. Simha Venkata Subba Reddi, 
a case where the facts were similar to the facts in the present 
case. There a judgment-debtor put in an application under 
O. 21, r. 89 and deposited the required five per cent. of the 
purchase money for payment to the auction purchaser, but he 
made no deposit for payment to the decree-holder because 
the latter had agreed to accept a mortgage from the judgment- 
debtor in satisfaction of the amount owing to him under 
the decree. As in the present case, the auction purchaser 
objected and contended that the judgment-debtor was required 
to deposit the amount in cash. This objection was over- 
ruled. The learned Chief Justice considered that the gran- 
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ting of the mortgage was a payment to the decree-holder 
within the meaning of the rule and expressed the opinion 
that a decree-holder could if he chose waive the whole 
of the decretal amount, in which case the judgment-debtor would 
not be required to make any deposit in Court. The Calcutta 
High Court shares the opinion of this Court on this question— 
see Jyottsh Chandra Ghose v. Bireswar Haldar! and National 
Insurance Company, Lid. v. Ezekiel Aaron Davida. In the 
judgment in the latter decision reference was made to the 
decision in Chathurvedula Subbayya v. Simha Venkaia Subba 
Reddss, 


Sulaiman, C.J., expressed an opinion to the contrary in 
Janki Prasad v. Lekhraj4, but we have been given to understand 
that there are no reported cases which support it and the 
opinion was certainly obiter as cash had been paid in that case. 
After observing that the question whether the amount had been 
actually received by the decree-holder was one of fact, the 
learned Chief Justice said that a mere compromise or admission 
of the decree-holder would not be sufficient. It would be 
incumbent on the judgment-debtor to satisfy the Court that the 
amount not deposited in Court had been actually received by the 
decree-holder within the time fixed. This case was also consi- 
dered by Beasley, C.J., in Chathurvedula Subbayya v. Simha 
Venkata Subba Reddi8 and I agree that the opinion expressed in 
Vedala Lakshminarasimha Charyulu v. Pacha Lakshmiammas 
and Anantha Lakshmi Ammal v. Sankaran Nair® is preferable. 


The learned Advocate for the appellant has placed great 
reliance on the decision of the Privy Council in Seth Nanhelal 
v. Umrao Singh, but when the judgment is examined, it is quite 
clear that it has no application in the present case. The facts 
in that case were these. The sale in execution took place on the 
15th December, 1923. On the 10th May, 1924, the decree- 
holders accepted a mortgage in satisfaction of the decretal 
amount. On the 28th June, 1924, some nine months after the 
sale had taken place, an application was filed by the judgment- 
debtors to the Court for an order regarding the adjustment. 
The Judicial Committee held that after a sale in execution had 
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taken place no adjustment under the provisions of O. 21, r. 2 
could take place because that rule clearly contemplates a stage in 
the execution proceedings when the matter lies only between the 
judgment-debtor and the decree-holder, and when no other in- 
terests have come into being. Their Lordships did not consider 
the question whether O. 21, r. 89 requires a payment by the 
judgment-debtor to the decree-holder to be in cash. That 
question did not arise and the questions which did arise are not 
questions which arise in this case. 


In my judgment any payment or adjustment made by the 
judgment-debtor which satisfies the decree-holder is a payment 
within the meaning of the rule. In this case the decree-holder 
was paid most of the amount due to him and the balance, Rs. 10, 
was deposited into Court by the judgment-debtors when they 
made the application for setting aside the sale. I hold that the 
application and the payment into Court were in time and it 
follows that in my opinion the decision of the District Judge 
is correct. I would dismiss the appeal with costs of respon- 
dents 1 and 2, 


King, J.—I agree. 


Krishnaswams Atyangar, J.—I concur and have little to 
add except on one aspect of the argument as presented to us by 
the learned advocate for the petitioner. His main contention 
was that payment in cash and in cash only was contemplated by 
O. 21, r. 89 of the Code, Such a strict construction is not only 
not warranted by the words used in the rule but is opposed to 
the view consistently taken by this Court for a long number of 
years, as pointed out by my Lord. Nor is there any substance 
in the contention that the decision of the Privy Council in Seth 
Nonhelal v. Umrao Singhi has rendered that view no longer 
tenable. 


‘It was urged that whatever the form, the payment or what 
was its equivalent must have been made or done on or before 
the 30th day after the sale, and in no event later. The fact that 
the Court was closed on the last day of the period should, it was 
said, make no difference as it provides an excuse only when the 
thing to be done has to be done in Court as for instance when a 
petition or other proceeding has to be presented or where a 
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deposit in cash has to be made in Court. But where an appli- 
cant chooses a form of payment, as the assignment of the 
mortgage in the present case, which can or may be done outside 
Court, he must in order to qualify himself under the rule, com- 
plete the payment in the chosen form before the expiry of the 
30 days as he should not be permitted to plead S. 4 of the 
Limitation Act, in respect of an act for the doing of which, it 
made no difference whether the Court was closed or open. On 
this argument though the application under O. 21, r. 89 would 
be in time if filed on the day the Court reopened, it must 
necessarily fail as the condition precedent, namely, the deposit 
had not been made in time. Two reasons were adduced in 
support of the argument. First it was said that the period 
within which the deposit is to be made, namely, 30 days is a 
period fixed not by the Limitation Act which contains the 
ameliorative provision referred to above, but by r. 92 which 
cannot be affected by the Limitation Act in the absence of 
anything in the Code itself to the contrary. Secondly it was 
urged that S. 10 of the General Clauses Act which contains a 
provision parallel to S. 4 of the Limitation Act is equally 
ineffective in a case of this kind. The first contention ignores 
the fact, that r. 92 fixes a period of 30 days not-for the doing 
of something outside Court equivalent to a deposit into Court, 
but for the making ofadeposit as suchinto Court. The former 
method of payment is not governed by the rule, and the period | 
of 30 days fixed by it does not therefore apply to it. The 
argument would result in the anomaly that there would be two 
different periods, one fixed by Art. 166 for the application, and 
the other by r. 92 for the deposit, which may not in all cases 
synchronise. Such a result could never have been intended by 
the Legislature. The second argument based on S. 10 of the 
General Clauses Act is open to the same objections. Further 
this section is by force of the proviso expressly made inappli- 
cable to any act or proceeding to which the Limitation Act 
applies. 


It appears to me that the true view to take of O. 21, r. 89, 
Civil Procedure Code, is that what is done by consent of 
parties as a substitute for the deposit, is to be regarded as its 
equivalent in every respect and judged by the same principles as 
those applicable to a deposit. By that consent, what was not in 
fact a payment in cash is turned:into a deposit within the 


"A 
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meaning of the rule, to be acted upon by the Court in all respects 
as if it were a payinent in cash. 
K.S, ied dismissed. 


Raa peel 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADAN 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT — SIR ALFRED Henry LIONEL Leacu, Chief 
Justice, MR. Justice KING AND MR. JUSTICE KRISHNASWAMI 
AIYANGAR., 


The Commissioner of Income-tax, 
Madras .. Pettitoner* 


V, 
J. M. Muhammad Ismail Rowther, 
Koothanallor, Tanjore District .. Respondent (Assessee). 


Income-tax Act (XI of 1922), 5, 4 (2)—Profiis from outside British 
India—Investment in Mysore bonds~—Bonds brought into Madras—Assess- 
ment on the face value of bonds—Whether income coming within the meansmg 
of “receipt of income within British India.” 

An assessee, a resident of Tanjore District in British India, was assessed 
to income-tax on an income of Rs. 62,599, which included a sum of Rs. 62,006, 
which the Income-tax Officer held represented a remittance to British India 
of profits made in Saigon during the period of account. Outof the profits 
earned by the assessee from his business in Saigon, he remitted during the 
year of accountto the Bank of Mysore at Mysore a sum of Rs. 69,416 and 
purchased therefrom Mysore Government bonds of the face value of 
Rs. 60,000. The bonds were in the custody of the Mysore Bank for two 
months and later they were caused to be sent to the Imperial Bank of India 
at Madras for safe custody. On security of these bonds the assessee raised 
a loan of Rs. 33,000. 

Held, that the bonds were not bought in on as a device for the 
purpose of being brought into British India and sold here but were bought to 
serye aS a permanent investment. The bonds constitute capital assets and 
there is therefore no receipt of income within British India within the 
meaning of S. 4 (2) of the Income-tax Act. The fact that he has depo- 
sited them by way of security does not change their character. 

Commissioner of Income-tax, Bombay Presidency, Sind and ` Baluchistan 
v. Ahmedabad Advance Mills, Ltd., (1940) 1 M.L.J. 137 (P.C.) and Scottish 
Widows Fund Life Assurance Co. v. Farmer, 5 Tax Cases 502, applied. 


Case stated.by the Commissioner of Income-tax, Madras, 
was as follows :— 

. 1. I have the bangi to refer the ‘Slowing case for the 
decision of the Hon’ble the Judges of the High Court under S. 66 
{2) of the Indian Income-tax Act (XI of 1922). > 


“O, P, No. 255 of 1938. 6th February, 1940. 
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2. The petitioner is a resident of Kuthanallur in the Tanjore 
District within the jurisdiction of the Income-tax Officer, 
Negapatam circle. He derives income from property in British 
India and Saigon, and from a partnership business in Saigon of 
which he is the chief financing partner. 


He was assessed for the year 1937-1938 ona total income of 
Rs, 62,599 which included a sum of Rs. 62,006 being remittance 
of profits from Saigon to British India during the year of account 
(1936-37). The petitioner has no objection to the assessment of 
Rs. 2,006, but objects to the inclusion of the balance of Rs. 60,000 
and the present reference arises out of this objection. 


3. According to the Saigon accounts of the petitioner’s firm, 
his share of profits for the two years ending 31st March, 1936, 
amounted to $59,290. Out of'this the petitioner remitted $39,834 
on three occasions in the year of account to the Bank of Mysore, 
Mysore, through the Bank of Indo-China, Singapore, and with this 
money purchased, in November 1936, Mysore Government Bonds 
of the face value of Rs. 60,000. For these bonds he actually paid 
Rs. 69,416. The purchases were effected in Mysore through a 
broker, and the bonds remained for some time in the custody of 
the Bank of Mysore. In January 1937 they were sent to Madras 
at the request of the petitioner and deposited with the Imperial 
Bank of India, Madras, for safe custody. On the security of these 
bonds the petitioner took an overdraft in the same month from the 
Kumbakonam branch of the Imperial Bank for the purpose of pur- 
chasing property worth Rs. 33,000 at Kumbakonam. On these 
facts the Income-tax Officer held that the petitioner had received 
the profits of his Saigon business in British India to the extent of 
the value of the Mysore Government Bonds brought into British 
India, and accordingly included a sum of Rs. 60,000 in the assess- 
ment. A copy of the Income-tax Officer’s orde: is appended as 
Exhibit A. The petitioner then appealed to the Assistant Commis- 
sioner, Eastern Range, who rejected the appeal for the reasons 
given in his order, a copy of which is appended as Exhibit B. 


4. The petitioner requires me to refer to the High Court the 
questions of law mentioned in his petition under S. 66 of the Act a 
copy of which is attached and marked Exhibit C. 


5. In my view some of these questions were far too general a 
character and after discussion with the petitioner’s representative 
he has agreed to modify them as follows :— 

(4) Whether there was any material before the Assistant 
Commissioner to justify his conclusion that the Mysore Govern- 
ment Bonds purchased by the petitioner in Mysore did not repre- 
sent his capital? 
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(ii) If the answer to the above question is in the affirmative 
whether under a proper construction of S. 4 (2) of the Act a sum 
of Rs. 60,000 representing the face value of the bonds was liable to 
be assessed or only the amount of Rs. 33,000 which the petitioner 
had obtained on an overdraft against the security of the bonds, 


and -1 accordingly refer these two questions for the decision 
of their Lordships. 


(6) (4) It is common ground that Mysore bonds of the face 
value of Rs, 60,000 were purchased out of the Saigon profits 
and that these bonds were sent into British India from Mysore 
during the year of account and held in the custody of the 
Imperial Bank of India, Madras, on behalf of the petitioner. 
The petitioner’s contention is that the profits became capitalised 
when they were invested in Mysore Government Bonds, and that 
by bringing the bonds into British India he did not bring in profits 
but capital. He quotes the decision of the Bombay High Court in 
the case of Ahmedabad Advance Mills, Ltd,l and the English case 
of the Scottish Widow’s Fund Life Assurance Society v. Farmer, 
which incidentally is obsolete owing to subsequent legislation in 
England. His main argument is that so long as the foreign profits 
remain in the form of bonds, they have the character of ‘capital’ 
and can be taxed, if at all, only when the bonds are sold and con- 
verted into cash. He stresses the point that he is at present 
deriving more interest from the bonds than what he has to pay on 
the overdraft to the Bank. In my opinion the decision in The 
Ahmedabad Advance Mills, Lid. (against which an appeal is 
being made to the Privy Council) has nothing to do with the facts 
of the present case. In this case out of profits made abroad the 
petitioner purchased bonds in Mysore. These bonds represent 
profits and the mere conversion of what was really a bank balance 
representing profits into bonds does not alter the character of the 
profit. A profit can be represented by assets in any form and in 
whatever form those assets are brought into British India they still 
represent profits. The bonds therefore when purchased in Mysore 
did not represent the petitioner’s capital but represented his profits 
in a different form, that is instead of a bank balance they were 
bonds and there was material before the Assistant Commissioner 
to justify his finding on this point. This question should therefore 
be answered in the affirmative. 

(ii) Itis settled law that money can be received in British 
India in more ways than one and in this case it is clear that what 
has been received in British India are profits in the form of bonds. 


` 1. ` (1937) 6 I.T. Rep. 31: I.L.R. (1938) Bom. 171. 
2. (1909) 5 Tax Cases 502. 
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In the caseof A. R. P. L. S. P. Manickam Chettiarl, this Hon’ble 
Court held that the transactions in that case amounted to remit- 
tances into British India of money or money’s worth. . I submit 
that in-the present case the transaction is even more clearly the 
receipt of money’s worth in British India and that the petitioner’s 
tortuous method of bringing his profits into British India, via 
Mysore cannot succeed. I am unable, I confess, to appreciate the 
distinction which the petitioner wishes to draw between the total 
value of the bonds and the amount of Rs. 33,000 which he obtained 
as an overdraft. In my view the question of the overdraft given 
by the Bank against the bonds is quite irrelevant except to the 
extent that it proves that something of value in excess of 
Rs. 33,000 was brought into British India as collateral security. - I 
consider therefore that the answer to this question should be that 
the petitioner is liable to be assessed at the very least on the sum 
of Rs. 60,000, that is, the face value of the bonds. I say “at the 
very least” as in my opinion he should have been assessed not on 
the face value of the bonds (for which he paid Rs. 69,416) but on 
the actual market value of the bonds on the date on which they 
were brought into British India which was Rs. 68,983. 

Reference to this Court by the Commissioner of Income- 
tax, Madras, under S. 66 (2) of the Indian Income-tax 
Act XI of 1922 for decision on the following questions: 

“(i) Whether there was any material before the Assistant Commissioner 


to justify his conclusion that the Mysore Government bonds PUNANG by the 
petitioner in Mysore did not represent his capital? 


(i) If the answer to the above question isin the affirmative whether 
under a proper construction of S. 4 (2) of the.Act a sum of Rs. 60,000 repre- 
senting the face value of the bonds was liable to be assessed or only the 
amount of Rs. 33,000 -which the petitioner had obtained on an overdraft 
against the security of the bonds.” 


-` K.V. Sesha Aiyangar for Petitioner.. 

K. Bhashyam and T. R. Srinivasan for Respondent. 

The Court delivered the following l 
Jupements, The Chief Justice.—The assessee is a resident 
of Koothanalloor, in the Tanjore District in the Madras Presi- 
dency. He derives income from immovable properties which he 
possesses in British India and in Saigon-in Indo-China, and from 
a business which he carries on in partnership in Saigon. For the . 
year 1937-38 he ‘was assessed.to income-tax in this country on a 
total income of Rs. 62,599. This amount included a sum of 
Rs. 62,006, which-the Income-tax Officer held représented a 


Gi 








1. (1936) 5 LT. Rep. 534. 
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remittance to British India of profits made in Saigon during 
the year oÍ account. The assessee objected to the assessment. 
He contended that he had been over-assessed to the extent of 
Rs. 60,000. For the two years which ended with 31st March, 
1936, the assessee’s profits in Saigon amounted to $59,290. Of 
this he remitted $39,834 during the year of account to the 
Bank of Mysore, Mysore City, and there purchased Mysore 
Government bonds of the face value of Rs. 60,000. The actual 
price paid for these bonds was Rs. 69,416. The whole of this 
amount was paid out of the moneys remitted from Saigon. For 
two months the bonds remained in the custody of the Bank of 
Mysore, but in January 1937 the assessee caused them to be 
sent to the Madras branch of the Imperial Bank of India for 
safe custody. Subsequently, he arranged with the Kumba- 
konam branch of ihe Imperial Bank of India for an overdraft 
for the purpose of purchasing immovable property worth 
Rs. 33,000. The security consisted of the Mysore Government 
bonds which the assessee had purchased out of the remittance 
from Saigon. The assessee says that the Income- -tax autho- 
tities have no right to treat the bonds as representing a remit~ 
tance of profits, and at his request the Commissioner of Income- 
tax has referred to this Court for decision the following 
questions of law: E 


“(i) Whether there was any material before the As aaa Commissioner 
to justify his conclusion that that the Mysore Government bonds purchased 
‘by the petitioner in Mysore did not represent his capital? 

(ii) If the answer to the above question is in the afirmative whether 


-under a proper construction of S. 4 (2) of the Act a sum of Rs. 60,000 re- 
-presenting the face value of the bonds was liable to be assessed or only the 


amount of Rs. 33,000 which the petitioner had obtained on an overdraft 


against the security of the bonds.” 
If the first question is answered in favour of the assessee 
the second question does not arise. | 


The reference was made by the Commissioner on the 4th 
September, 1938, but at the suggestion of the learned Counsel 
engaged in the case the hearing was postponed until the Privy 
Council had decided an appeal which was then pending from 
the judgment of the Bombay High Court in the case of the 
Commissioner of Income-tax, Bombay Presidency v. The 
Ahmedabad Advance Mills, Ltd., of Bombayl. The Judicial 


— 





1. LL.R. (1938) Bom. 171. 


F.B. 
Commis- 
sioner of 

Income-tax, 
Madras 


v. 
Muhammad 
Ismail 
Rowther. 


Leach, C.J. 


F.B. 
Commis- 
sioner of 

Income-tax, 
Madras 


v. 
Muhammad 
Ismaji 
Rowther. 


Leach, C.J : 


644 THE MADRAS LAW JOURNAL REPORTS. [1940 


Committee has now delivered judgment in that case.* The 
judgment does not decide the question which arises for decision 
in the present case, but there are observations in it which are 
helpful to the Court. In the case referred to, the assessee was 
a limited company and had lying in London a sum of 
Rs. 18,000 which it had received as income on certain sterling 
bonds of the Government of India, the interest on which was 
paid in London. The assessee Company invested this income 
in the purchase of stores and machinery which it shipped to 
Bombay and utilised in its business in British India. The ques- 
tion was whether the stores and machinery could be regarded 
as income brought into British India within the meaning of 
5. 4 (2) of the Indian Income-tax Act, 1922 and therefore 
taxable. The Bombay High Court held that the bringing of 
stores and machinery into British India did not represent a 
remittance of profits made abroad. The purchase had resulted 
in the capitalisation of the profits received in England. It was 
pointed out by Beaumont, C.J., that foreign income might be 
received in sterling or francs or dollars, and might be brought 
into British India in the form of rupees, or be remitted to India 
by means of a banker’s draft and in this connection referred to 
the judgment of Lord Brampton in Gresham Life Assurance 
Society v. Bishopl, where it was said that income might be 
received “tn specie or in any form known to the commercial 
world for the transmission of money from one country or place 
to another”, the implication being that it could not be received 
in any other form. The learned Chief Justice went on to say 
that in order to attract income-tax in India what is brought 
into this country must be income, profits and gains, and if the 
assessee has converted income received abroad into capital, and 
then brings that capital to India, he is not bringing into India 
income, profits or gains. It was not suggested in that case that 
the stores and machinery were brought into India for the 
purpose of being sold and the proceeds applied as income, but 
it was apprehended that if an assessee converted foreign income 
into some form of capital, for instance, bonds, and having 
realised the assets in this country had applied the proceeds as 
income the Court would hold that what had been brought into 
this country was in fact income and not capital. 





* Since reported in (1940) 1 M.L.J, 137 (P.C.). 
1. (1902) A.C. 287, 
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The decision of the Bombay High Court was approved by 
the Judicial Committee and in delivering the judgment of the 
Board, Lord Romer quoted the remarks of Lord Lindley in 
Gresham Life Assurance Society v. Bishop1, where he said: 

“A sum of money may be received in more ways than one, for example, 


by the transfer of a coin or a negotiable instrument or other document 
which represents and produces coin, and is treated as such by business men.” 


The Privy Council, however, refrained from deciding the 
question whether the purchase of bonds out of profits made 
abroad would represent a remittance of profits 1f the bonds 
were brought into British India and realised as that question 
did not arise in the case. It was left to be decided if and when 
the occasion arose. It arises in this case, but on facts very 
different from those contemplated in the judgment of 
Beaumont, C,]. 


In the present case the bonds were not bought in Mysore 
for the purpose of being brought into British India and sold 
here. On the facts stated in the reference it must be taken that 
the assessee bought them as a permanent investment. He has 
still got the bonds, and the fact that he has deposited them by 
way of security for an overdraft does not change their char- 
acter. It is conceded on behalf of the Income-tax authorities, 
and rightly conceded, that where a person invests profits in 
bonds and no question of remittance of profits arises the bonds 
will constitute capital assets. In my opinion, the investment of 
the moneys remitted to Mysore by the assessee must in the light 
of the surrounding circumstances be held to be a conversion of 
profits into capital, and nothing more. 


The decision in the case of the Scottish Widows’ 
Fund Life Assurance v. Farmer? is also helpful here. Lord 
Johnston, the Lord President there observed :— 


“Either the money itself must be brought over im specie, or the money 
must be sent in the form which, according to the ordinary usages of 
commerce, is one of the known forms of remittance.” 


Later on, the Lord President went on to say:. 


“Although the bearer bonds are marketable securities, that is, of course, 
surely neither here nor there, because in one sense everything is a marketable 
security ata price. The fact that a bearer bond is a marketable security and 
easily marketable, and therefore a negotiable instrument, does not seem to 
me to touch for one moment the question whether it is an ordinary form of 
remittance. Nobody ever heard of remitting money by means of a bearer 
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bond, for this very good reason; you could not possibly remit money by it 
and know exactly what you are doing , because the price of bearer bonds 
fluctuates in-the market every day, anda bond might start from New York 
at one price and arfive in London at a perfectly different one. It therefore 
isnot at all in the same category with that way Which modern arrangements 
have perfected, by which you may send money from one country to another 
in the form. of hard cash consigned ina package or box, or, by means of a 
bank draft, which is, of course, simply a transaction of debtor and creditor 
betw reen different persons on different sides of the Atlantic.” 


There is also the further factor that before acca can 
be bought or sold a commission is payable to a broker. In that 
case part of the revenue of a mutual life assurance society, 
carrying on business in the United Kingdom only, consisted of 
interest on foreign bearer bonds and other foreign securities. 
The securities were kept at the society’s head office and the 
interest was included in its revenue account. When the interest 
fell due on the foreign bonds the coupons were sent from the 

society’s head office to the agents abroad for the purpose of the 
collection of interest and out of the interest further foreign. 
securities were brought. The further purchases were also ‘sent 
to the United Kingdom. The question was whether the receipt 
of the foreign bonds at the head office represented a receipt of 
income within the United Kingdom. It was held that it did not. 

The Court is not here concerned with the case where a 
person, in order to-avoid the payment of Income-tax converts 
his foreign profits into foreign securities and then proceeds to 
realize them in British India. There is no suggestion of a 
device and the statements quoted from the -judgments in 
Gresham Life Assurance Soctety v. Bishop! ‘and Scottish 
Widows’ Fund Life Assurance Society v. Farmers have direct 
application. .For the reasons indicated, I would answer the 
first question in the negative. In these circumstances no answer 
need be given, to the second question. 


The assessee having succeeded is entitled to his costs, 
Rs. 250, and to the return of his deposit oi Rs. oe 


King, J.:—I agree. ; 
“ Krishnaswami Aiyangar, J.:—I serie 
S. V. V. ` . Question one answered in the negative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
|  Present:—Mr. Justice KING. 


Sevadappa Goundar .. Appellant* T 
v. l ` 
K. V. Narayanaswami Aiyar, 
Special Receiver in I. P. Nos. 
17 and 21 of 1930 on the file 
. of the Sub-Court, Coimbatore. Respondent (Petitioner). 
Res judicata— Mortgage suit—During pendency insolvency of mortgagor 
—Petition of Official Receiver to set aside mortgage under S. 4, Provincial 


Insolvency Act (V of 1920)—Final decision of the Civil Court ides 
disposal of issue in Insolvency Court. 


A mortgagee brought a suit upon his mortgage, but during the sandeng 
of the suit the mortgagor’s estate having vested in the Official Receiver in 
insolvency, the Official Receiver filed a petition in the Insolvency Court under 


Ss. 4 and 53 of the Provincial Insolvency Act to set aside the mortgage. The 


suit of the mortgagee was decreed and the petition of the Official Receiver 
dismissed by the Snbordinate Judge The Official Receiver only filed an 
appeal against the order dismissing his petition and filed no appeal against 


judgment in the mortgagee’s suit. In appeal the District Judge reversed the - 


finding of the lower court and held that against the general body of creditors 


the mortgage was not good. On appeal against that decision it was contend-' 


ed that in the absence of an appeal against the decree in the mortgage suit, 


the rule of res judicata should have been held to bar the disposal of the issue. 


under S. 4 of the Insolvency Act, 
Heid, (1) that the subject-matter of the appeal was already res sudicaia. 


The Oficial Receiver, Coimbatore v. Palaniswami Chetty, (1925) 49 
M.L.J. 203: LL R. 48 Mad. 750, followed. 


Panchanada Velan v. Vaithinatha Sastrtal, (1905) 16 M.L J. 63: 1.L.R. 29 
Mad. 333 (F B.), explained and not applied. 


Appeal against the order of the District Court of Coimbatore 


dated 18th October, 1937 in C. M. A. No. 55 of 1935 preferred 


against the order of the Court of the Subordinate Judge of 
Coimbatore dated 9th October, 1934 and made in L A. No. 816 
of 1931 in I. P. No. 17 of 1930. i 
TRV enkatarama Sastri and. M. Krishna Bharathi for 
Appellant. 
C. V. Subramanta Aiyar for Respondent. 
The Court delivered the following 
- JupGMENT.—The’ subject-matter of this appeal is a mort- 
gage-deed executed by a person who subsequently bêcame an 
insolvent. The date of the mortgage is 9th December, 1927 


and ‘the mortgagor was adjudicated insolvent in October, 1930; 
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The appellant is the mortgagee. In June, 1931, he sued on his 
mortgage in the Court of the Subordinate Judge of Coimbatore. 
In August, 1931, the Official Receiver applied in Insolvency 
before the same Judge under Ss. 4 and 53 of the Provincial 
Insolvency Act to have the mortgage set aside. In October, 
1934, the Subordinate Judge decreed the appellant’s suit and 
dismissed the application of the Official Receiver. Against the 
decree, no appeal was filed by the Official Receiver who contented 
himself with filing an appeal against the order of dismissal 
under the Provincial Insolvency Act. That appeal was heard 
by the learned District Judge of Coimbatore who reversed the 
decision of the learned Subordinate Judge and under S. 4 of 
the Act held that the mortgage was not good against the rights 
of the general body of the insolvent’s creditors. This is now 
an appeal against that order of the learned District Judge. 


The only point upon which there has been any serious 
argument in this appeal is the question of res judicata which 
has been dealt with by the learned District Judge in paragraph 9 
of his judgment. The argument in appeal is that the learned 
District Judge ought to have held that as there had been no 
appeal against the decree of the Subordinate Judge, he was 
precluded by the rule of res judicata from disposing of the issue 
before him under S. 4 of the Provincial Insolvency Act. The 
learned District Judge in disposing of the appeal says that 
there is really no substance in this contention: 

“As has been just now said both the petition and the mortgage suit were 
tried together and common evidence taken in both by the consent of parties. 
The governing litigation is the one on the insolvency side. As has been held 
in The Official Receiver, Coimbatore v. Palaniswami Chetty, it is the duty of 
the Court executing the mortgage decree to give effect under S. 4 of the 
Provincial Insolvency Act to the decision in the insolvency enquiry.” 

It seems to me obvious that apart from any specific rulings 
which may be cited, the plea of the appellant before the learned 
District Judge on the question of res judicata is one which 
should prevail. There was a decree of a competent Court on 
the question of this mortgage which had not been appealed 
against and therefore had become final. It was final and in 
full force and effect at the date when the learned District Judge 
heard the appeal and the learned District Judge ought to have 
recognised this fact and dismissed the appeal on that ground. 


Banggi raaa?” 





4 


1. (1925) 49 M.L.J. 203: L.L.R. 48 Mad. 750, 
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“It remains, however, to consider two rulings in this 
connection one of which has already been referred to by the 
learned District Judge and another of which has been brought 
to my attention during the course of the hearing of this 
appeal. The Oficial Receiver, Coimbatore v. Palaniswami 
Cheityt is a case which is not directly in point. The question 
at issue in that case was whether when proceedings under 
S. 53 of the Insolvency Act had been initiated by the Official 
Receiver, a suit on a mortgage which was then pending, ought 
or ought not to have been stayed, and the decision in the case 
was that the institution of proceedings under S. 53 of the Pro- 
vincial Insolvency Act in no way takes away the jurisdiction of 
the ordinary Civil Court to try a mortgage suit and that there- 
fore, the suit need not be stayed. There are however passages 
in the judgment which deal with the question of the concurrent 
jurisdiction of the Civil Court and of the Insolvency Court and 
there is an interesting distinction drawn by Mr. Justice Wallace 
between the position of the Official Receiver in defending a 
mortgage suit and his position as petitioner under the Insolvency 
Act. It is held by Mr. Justice Wallace that there may be cer- 
tain defences against a mortgage suit which the Official Receiver 
impleaded in that suit is unable to put forward. For instance, it 
would not be competent for him to say that although the mort- 
gage was true in fact and the mortgagor, that is; the insolvent 
had received the money covered by it, nevertheless, the mortgage 
ought: to be set aside in the interests of the general 
body of creditors. Or, in other words, the Official Receiver 
might not be able to put forward some of the contentions which 
would justify him in filing an application under S. 53. But it 
cannot, I think, be held that in the present case, the Official 
Receiver in defending the mortgage suit was debarred in any 
way from putting forward the actual case, which he did in fact 
put forward both in the suit and in the proceedings under the 
Provincial Insolvency Act. There is some ambiguity in the way 
in which his pleadings have been framed. But, as the case came 
finally to.be disposed of by the learned Judge, it seems clear to 
me that his real case was that there was no consideration for the 
mortgage at all. Such a defence was a perfectly valid defence 
- to be put forward by him in his capacity as defendant in the 
mortgage suit. The distinction, therefore, which has been drawn 
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in The Official Receiver, Coimbatore v. Palaniswami Chetty 
is Of no assistance to the respondent in the present case. Nor 
can it be contended here that by virtue of the fact that procee- 
dings are pending under S. 63 of the Provincial Insolvency Act, 
the decision of the Insolvency Court must take precedence over 
any decree of the Civil Court. No doubt it has been held in 
Official Assignee, Bombay v. Sundarachari® that it is the Insol- 
vency Court alone which is entitled to dispose of the subject- 
matter of an application under 5, 53. But on the chronology 
of this case, it is clear that S. 53 cannot be applied at all. As 
has already been made clear, the mortgage was executed more 
than two years before the date of the insolvency. S. 53 there- 
fore does not apply and the only order that can possibly be 
passed under the Provincial Insolvency Act to set aside the 
mortgage must be one under S. 4. I have been shown no 
authority which suggests that the subject-matter of S. 4 of the 
Provincial Insolvency Act is one with which the Insolvency 
Court alone is concerned. On the other hand, as has already 
been pointed out in The Official Recewer, Coimbatore v. Palani- 
swami Cheityl, it is definitely held that the existence of 
insolvency proceedings does not take away the jurisdiction of 
the ordinary Civil Court. 


The second case with which I must now deal is Panchanada 
Velan v. Vatthinatha Sastrial8, That is a case decided by a 
Full Bench of the Madras High Court in which there were two 
cross suits and an appeal was filed against only one of them, the 
other decree being left without any appeal. It was contended 
that the appellate Court could not dispose of the one appeal 
which was filed, on the ground, that the non-filing of the second 
appeal rendered the decree of the Court which was thus not 
appealed against final. The High Court held that the doctrine 
of res judicata could not apply to the facts of that case. It 
observed that the subject-matter of the litigation in the two 
suits was the same, the evidence was the same and the two suits 
were tried together. 

“The doctrine does not apply when, as here, the very object of the 
appeal, in substance if not in form, is to get rid of the adjudication which is 
said to render the question which the appellate Court is asked to decide res 
Sa aga aaa ah asian aia kam nganam an ajana A a a a aa a NA a aaa ana aaa aaa aa a aaa, 


1. (1925) 49 M.L J. 203: LLR. 48 Mad. 750. 
2. (1927) 53 M.L.J. 209: I.L.R. 50 Mad. 776, A 
3, (1905) 16 M.L.J. 63: LL.R. 29 Mad. 333 (F.B.). 
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judicata. The tenant’s appeal in his suit, if successful, will have the effect 
of superseding the adjudication in the landlord’s suit.” 


At the same time the High Court points out that technically 
two appeals ought to have been filed. Finally they say: 


“It would lead to startling results if we were to hold that an Appellate 
Tribunal is precluded from dealing with a question which comes before it 
on appeal because an inferior Court, upon the same facts, but in a case other 
than the case under appeal, had given a decision which had not been appealed 
against at the same time as the decision in the case under appeal.” 


It is of course obvious from the facts of that case that, if 
the second appeal had been filed, it would have been filed in the 
same Court as the first appeal and no question arises at all as to 
the competency of the appellate Court to have decided the two 
appeals itself. The essential distinction in the present case is 
that the learned District Judge of Coimbatore was not competent 
to decide an appeal against the decree in the mortgage suit as 
the amount involved in the mortgage suit was Rs. 11,200. An 
appeal therefore lay only to the High Court. It seems to me 
that thisisa fundamental distinction and renders the arguments 
of the learned Judges of the High Court in Panchanada Velan 
v. Vaithinathe Sastrial8 inapplicable to the facts of the present 
case. 


In the result, I am, therefore, of opinion that the learned 
District Judge in deciding this appeal ought to have decided it 
in the manner contended for by the appellant herein by holding 
that the subject-matter of the appeal before him was already 
res judicata. I accordingly set aside his order and restore the 
order of the learned Subordinate Judge with costs throughout. 

Leave to appeal is granted. 

KC: 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice PANDRANG. Row. 





John Baptist D’Souza .. Petstioner* (Respondent) 
Hoa 
Lizzie Jane Lobo .. Respondent (Petitioner). 


Indian Divorce Act (VI of 1869), Ss. 7,18 and 19—Petition for declara- 
tion that marriage null and void and for matntenance—Parites natives and 
married in Mangalore—Husband though employed in Rangoon having no 
residence at Rangoon—When last living with wife at Mangalore—Jurisdiction. 





* C. R. P. No. 20% of 1939. 15th December, 1939, 
1. (1905) 16 M.L.J. 63: 1.L.R. 29 Mad. 333 (F.B.), 
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.: A.person, cannot be said to reside at a place where he spent only a day 
or two when he has gota fixed place of residence elsewhere; but where a 


-person has no fixed place of residence, the place where he actually lives 


must be taken to be the place where he resides. 
The ‘parties not only belonged to Mangalore but were married in 
Mangalore and were living together last in Mangalore. At the time the res- 
-pondent was actually living with his wife at Mangalore he had no fixed place 
of residence in Rangoon though he was employed in Rangoon. 


‘Held, the husband must be deemed to be residing in the place where he 


actually lives and the District Court of South Kanara has jurisdiction to 


entertain a petition by the wife fora declaration that the marriage was null 


and void and for maintenance. 


. Petition under S. 115 of Act V of 1908 and S. 224 a the 


T ica of India Act praying the High Court to revise the 
„order, of the District Court of South Kanara dated 6th July, 
-1939 and made in O. P. No. 55 of 1938. 


“E. Antony Lobo and A. Viswanathan for Petitioner. 
"e GA. Pais for Respondent. 
The Court delivered the following ` 
JUDGMENT. — This petition raises a question of anede, 


namely, whether the District Court of South Kanara had 
jurisdiction to entertain the application presented to it by the 


respondent in the present petition under Ss. 7, 18 and 19 of 
the’ Indian Divorce Act for a declaration that the marriage of 


‘the petitioner with the respondent is null and void and for 


maintenance, etc, The petition was by the wife against her 
‘husband: Both of them are natives of South Kanara and as 
‘would appear from the entry in the Marriage Register relating 
to their marriage in 1932, both are parishioners of the same 
parish in Mangalore. It appears however from the evidence 
that the respondent, that is the husband, has been employed 
for many years in the Telegraph Department in Burmah and 


“has been residing most of the time at Rangoon. The petition 


was however put in in 1938 in the District Court of South 
Kanara on the ground that bofH the parties had last resided 
together at Mangalore in South Kanara in the respondent’s own 
house at Jeppu. This fact, namely, that the husband and the 
-wife lived together fromat least February, 1938, to the beginning 
‘of April, 1938, in the respondent’s house at Jeppu is not denied, 
‘and it, is further clear that this was the period during which 
the two-last resided together, because, thereafter, the husband 
wentsaway! to: Rangoon and the wife remained behind at 
Mangalore tillthe petition was filed in July, 1938. -The learned 


I] THE MADRAS LAW, JOURNAL REPORTS. 653 


District Judge after taking evidence was satisfied that the 
husband and the wife did last reside together in -Mangalore 
till the respondent left Mangalore for Rangoon on 5th April, 
1938, and that therefore he had jurisdiction to entertain and 
deal with the application. 


The only question that is argued in this petition is that 
the finding of the District Judge is. wrong on the admitted 
facts of the case. As observed already, the admitted facts of 
the case show that the parties not only belong to Mangalore 
but were married in Mangalore and were living in Mangalore 
on more than one occasion. They lived together on two 
occasions after the marriage in Mangalore, once in 1934 and 
a second time from the end of 1937 till April, 1938 and on 
the latter occasion they lived together in the respondent’s 
own house at Jeppu. A numberof rulings have been quoted 
but it is not possible to say that the facts of the present case 
are clearly covered by any one of them. While it is obvious 
that a person who has no fixed residence elsewhere can be 
regarded as residing in any place in which he is actually found, 
nevertheless, where there is a fixed place of residence, 
a temporary sojourn in another place for a few days would 
not make him a resident of that place and give jurisdiction 
to the Court having jurisdiction over that place to entertain 
applications under the Act. In the present case, however, it is 
not established that the present petitioner (that is, the husband) 
had a fixed residence in Rangoon at the time when he was 
actually living together with his wife in Mangalore from 
February, 1938 to April, 1938. It is not established that he 
had any house of his own or a rented house or flat in Rangoon 
during this period. In fact, the evidence contained in his 
own letter to his wife would show that he had wound up the 
establishment and left his ‘chokra’ at the house of a friend 
and perhaps a few belongings also and it is clear that even 
for some time before he actually left Rangoon, he was getting 
his food from outside. It would seem therefore that during 
this period when he was living with his wife in Mangalore 
in his own house, he had no place in Rangoon, which he could 
call his residence. In these circumstances, can it be said that 
merely because he had a lien, so to say, on his post in the 
‘Telegraph Office during his leave, he must be regarded as a 
resident of Rangoon even during the time when he was 
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spending his leave at Mangalore with his wife in his own 
house? I.am of opinion that the answer to this must be in 
the negative. It is possible to regard a person as residing in 
a place where he is physically not present when he has gota 
permanent place of residence, but where he has no permanent 
place of residence or any place of residence which he can call 
his own available to him at all times, it is impossible to adopt 
the idea of a fictional residence at a place where he is not. In 
other words, where there isa residence, it is possible to regard a 
person as residing there though he is not actually present in 
the flesh at that place. But where there is no place of residence, 
this fiction is not available, and the person must be deemed to 
be residing in the place where he actually lives. It is impossible 
to allow the contention that during this particular period the 
respondent did not reside anywhere at all. He actually lived 
in Mangalore during this petiod and this was the period during 
which the couple lived together for the last time. Unless it is 
shown that the respondent must be deemed to have resided in a 
different place in the eye of the law, the actual facts established 
in the case—and in fact admitted—are more than sufficient to 
show that the couple resided together in Mangalore for the last 
time during the period in question. As observed already, the 
petitioner has failed to show that during this period he can be 
reasonably regarded as having resided in Rangoon or in any 
place other than Mangalore. In the view I have taken, it is 
unnecessary to deal with the different sets of facts which arose 
in the various cases that were quoted to me. The only principle 
that I can discover from the decisions is that that a person 
cannot be said to reside at a place where he spent only a day or 
two when he has got a fixed place of residence elsewhere; 
but where a person has no fixed place of residence, the place 
where he actually lives must be taken to be the place where he 
resides. This general principle which can be gathered from 
the cases that were quoted to me is sufficient to cover the 
present case because it has not been shown that, during the 
period when the couple lived together at Mangalore in the 
petitioner’s own house for the last time, the petitioner can be 
regarded as having resided elsewhere. 


The petition therefore fails and it is dismissed with costs. 
KS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :— MR. JUSTICE LAKSHMANA RAO. 
Pitchai Pillai .. Petitioner*® (Accused) 
Y. 
T. R. Ramaswami Aiyangar .. Respondent (Complainant). 


Indian Penal Code (XLV of 1860), S. 504— Saying during discussion 
“shameless fellow. I will shoe you’—If offence under S. 504. 


When the petitioner, a Bill Collector, went to the complainant for 
collection, the complainant stated that he would pay in a week and during the 
discussion that followed the petitioner shouted “shameless fellow. I will 
shoe you”. 

Held, this did not amount to an offence under S. 504, Indian Penal Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-Divisional Magistrate of Trichinopoly 
in C. A. No. 3 of 1939 preferred against the judgment of the 
Court of the Town Sub-Magistrate of Trichinopoly in C. C. 
No. 822 of 1938. 

V. T. Rangaswami Atyangar for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

Respondent not represented. 

The Court made the following 

OrpER.—The petitioner is a Bill Collector and he went to 
the complainant to collect the amount due by him. The com- 
plainant stated that he would pay in a week and during the 
discussion that followed the petitioner shouted “shameless 
fellow. I will shoe you”. This does not amount to an offence 
under S. 504, Indian Penal Code, and the conviction of the 
petitioner under that section is unsustainable. It is therefore 
set aside and the fine if levied will be refunded. 


K.S. ——— Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—9IR ALFRED Henry LIONEL LEACH, Chief 
Justice AND Mr. JUSTICE PATANJALI SASTRI. 
Dinshaw Dadabhai Italia _ .. Appellants (Defendant) 


v. 
Mohamad Mohamad and others .. Respondents (Plaintiffs). 


Will—Construction of—Clause authorising executors to raise moneys for 
purposes of business—Clause limiting liability to trade assets—English and 
a ee tala ee ee 


* Cri. R. C. No. 652 of 1939. 23rd February, 1940. 
(Cri. R. P. No 610 of 1939). 


+ O. S. A. No, 21 of 1937. 27th April, 1939, 
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Indian law regarding executors powers—Indian Succession Act (1925), S. 307 
(1)—General assets of the estate mortgaged for raising moneys—Invalid in 
the circumstances. | : 


Under English. law, unless he is authorised by the will, an executor has 
no power to carry on the testator’s business, except for the purpose of 
winding it up. Collinson v. Lister, (1855) 20 Beav. 356: 52 E.R.. 639, Where 
the will contains authority to carry on the testator’s business but nothing 
further, the executor is confined to the employment of ‘the trade . assets. -I£ 
he is authorised to use the general assets he can, of course, do so, but there 
must be express.authority for this,” Cutbush v. Cutbush, (1739) 1 Beav. 184: 
48 E.R. 910; Ex parte Garland, (1803) 10 Ves. Jun. 111: 32 E.R. 786; Ex parte 
Richardson, (1818) 3 Madd. 138: 56 ER. 461; M'Neillie v. Acton, (1853) 
4 De G. M. & G. 744: 43 E.R. 699, Ref. 

' There is no difference in the law of India from the law of England with 
regard’ to’ these matters. The generality of the words of sub-S, (1) of 
S. 307 of the Indian Sùccession Act do not imply that the administration is 
entitled to alienate the estate properties for purposes which are not consis- 
tent with the testator's trust. : 


Where the will of a Mohamedan testator contained the following 
clauses: © > 


‘T expressly authorise and empower my executors‘ to raise money for 
the businesses by borrowing from banks, sowcars or other persons as the 
exigencies of. the businesses require and for that purpose to pledge the 
credit of the several firms. ` 

“T hereby authorize my executors to deal with the various items of my 
estate whether in the businesses or otherwise by way of sale or alienation in 
ahy other manner and to invest the proceeds in any other forms of investment 
which they consider suitable in their discretion. Such investments shall not 
be limited to forms prescribed by the Indian Trusts Act”, and the executors 
raised moneys by mortgages for the businesses charging the general assets of 
the estate-with them. _ i 


“o Held, that the will imposed a restriction. . The will gave the executors 
power to pledge ‘the credit’ of the business for the purpose of carrying it on. 
This clause expressly limited their power of charge for the purposes of the 
business to the trade assets. The general assets of the estate could not form 
part of the credit of the business unless there was- express power to charge 
them for the purposes of the business and this there was not. Nor could 
‘there be any justification for the Suggestion that the clause authorising the 
‘executors to deal with ‘the various items’ of his estate whether in the 
business or otherwise, should be read as enlarging the powers of the 
„executors. , The, words ‘and to invest the proceeds in any other firms of 
investment which they consider suitable in their discretion’ indicated what 
was meant, namely, that the executors were to have the right of disposing of 
the assets and rejinvesting the proceeds in more suitable securities pending 
the administration of the estate, should they so think fit, 


. Larakeswar Das Gupta v, Ambika Charan Bhattacharjee, (1927) J,L.R, 55 
Cal. 892, relied on. 

"Ma Sein Bye Ved. R. M. M. R. M. Chetty. Firm, (1925) I. L,R. 3 Rang. 
443, dissented from, 


On appeal from ihe sa a GE sag order of 
the Hon'ble Mr. Justice Lakshmana Rao dated the 20th: day of 
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July, 1936 and 16th day of October, 1936, respectively and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 513 of 1928. 

T. R. Venkatarama Sastri, K. S. Sankara Atyar and 
T. Aravamuda Aiyangar for Appellant. 

A. Viswanatha Aiyar, K. Rajah Atyar for M. Natesan, 
0O. T. G. Nambiar, V.V. Srinivasa Atyangar, V. V. Ramaduras, 
C. Vasudevan and A, Ramaswamy Atyar for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice. —This appeal arises out of a suit filed on 
the Original Side of this Court by the first, second and third 
respondents for the administration of the estate of their grand- 
father, one Hussain Mean, who died in the month of December, 
1919, leaving a large estate. The deceased had for many years 
traded in partnership with his two brothers, Mohammad Jaffar 
and M. Shamsuddin, and by his will he directed that the 
business should be carried on by his executors after his death 
until all his children had attained majority. The executors 
were Mohammad Jaffar, who is now dead, and his eldest son, 
Mohammad Yusuf, the fourth respondent, who was the second 
defendant in the suit. A decree for administration of the estate 
under the directions of the Court was passed, but before the suit 
came on for hearing Ananthakrishna Aiyar, J., added as 
defendants the appellant and the twenty-second respondent who 
is in the position of an appellant, having filed a memorandum of 
objections to the decree. The appellant and the twenty-second 
respondent claimed to be the mortgagees of certain properties 
belonging to the estate. .The validity of the mortgages was 
challenged and in order that.all questions arising out of the 
administration of the estate might be dealt with by the Court, 
the mortgagees were added as defendants. I will not pause to 
consider whether they should have been joined as defendants or 
whether the questions regarding their mortgages should have 
been left to be decided in separate proceedings, as all the parties 
to the suit and the appeal are agreed that the questions with 
regard to these mortgages should be decided in the suit. 

The mortgage in favour of the appellant was executed on 
the 25th March, 1927, by the surviving sons of the testator, the 
defendants 2 to 7, and by his widow, Mohammad Bi. There was 
another heir, a daughter named Hassan Bi, but she did not join 


in the execution of the deed: The properties mortgaged consisted 
83 
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of five items, two.of : which. were sold before the suit , was 
instituted. It is common ground that the mortgage was created 
for the purposes of the-businéss, -but all the properties charged 
belonged to the general-estate of the testator. Lakshmana Rao, 
J., who tried the suit held that the executors were not entitled to 
charge the assets of the testator’s general estate for the purposes 
of carrying on the business and that the mortgage was valid merely 
to the extent of the respective interests of the executants in the 
properties charged. The appellant contends that by the will 
the executors were given full power to mortgage the general 
assets of the estate for the purposes of the business, and that as 
the surviving executor had executed the deed, the estate is 
bound, notwithstanding that he was not described as an executor 
in the document. The appellant also says that even if the 
mortgage is invalid so far as the estate is concerned he is 
entitled to rank as a creditor of the testator to the extent of 
Rs. 20,000. | oo - 

The mortgage in favour of the twenty-second respondent 
is dated 16th October, 1928 and embraces 25 items of property. 
It was executed during the pendency of the suit and the learned 
Judge held that the doctrine of lis pendens applied. He also 
held that the mortgage was invalid as against the estate for the 
reason which applied in the case of the appellant’s mortgage. 
All the properties mortgaged belonged to the general estate and 
the mortgage has been created for the purposes of: the business. 
These facts are not in dispute. On behalf of the twenty-second 
respondent it is said that the learned Judge erred in applying the 
doctrine of lis pendens and that he should have held that the 
mortgage was binding. on the estate and not merely on the 
interests of the heirs who had signed the deed, namely, the 
defendants 2 to 7. The only questions raised in the appeal aré 
those relating to the two mortgages. 


In his will the testator refers to three TETN but we 
are told that it was the same partnership business carried on at 
different:places under different styles. In his. will the testator 
declared, that his'estate was to have two shares and his brother 
Mohammad Jaffar one share in the business, His brother M. 
Shamsuddin had predeceased him and the testator directed that 
his share. was to be ascertained ‘and was. not to be utilized i in-the 


business. ‘After further. directions with regard, to the carving 


on of the business the: will, proceeds: e ay 
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“I expressly authorize and empower:my executors to raise money 
required for the businesses þy- borrowing from banks, sowcars or other 
persons as the exigencies of the businesses require and for that purpose to 
pledge the credit of the several firms. 

“I hereby authorize my executors to deal with the various items of my 
estate whether in the businesses or otherwise by way of sale or alienation in 
any other manner and to invest the proceeds in any other forms of investment 
which they consider suitable in their discretion. Such investments shall not 
be limited to forms prescribed by-the Indian-Trusts Act.” 


The testator constituted his executors the guardians of the 
properties of his minor children. He bequeathed to Ummu 
Salima, the daughter of his deceased son, Abdul Aziz, the share 
to which‘her father would have been entitled if he had survived 
the testator, and he bequeathed to the children of Rabia Bi the 
shares to which she would have been entitled had she lived. 
Rabia Bi had four children, three of whom were the plaintiffs 


in the suit. The testator did not make any other dispositions 


of property. I may mention that neither here nor below has 
any question been raised as to the validity of the will under the 
Mohammadan Law. The heirs of the testator have all come 
of age and they have accepted the will as being valid. What 
is not accepted is the construction which the appellant and the 


22nd respondent would have placed on the provisions of the 


will relating to the carrying on of the business. 


In his argument in support of the appellant’s case Mr. T. 
R. Venkatarama Sastriar conceded, as I understand him, that an 
executor is not entitled to mortgage or chargethe general assets 
of the estate for the purposes of carrying on the testator's 
business, unless he is so authorized by the will. Mr. Sastriar 
relied merely on the wording of the will. On behalf of the 
22nd respondent Mr. V.V. Srinivasa Atyangar has, however, con- 
tended that an executor is entitled to charge the general assets 
of the estate for the purposes of carrying on the testator’s 
business without any authority in the will, Except for a 
decision of a Rangoon High Court to which I shall presently 


refer, he has quoted no case in support of hiscontention. There . 
are numerous decisions which negative the proposition; and as‘ 


the question has been raised it is necessary to deal with it. 
Under English Law, unless he is so authorized by the will, 


an executor has no power to carry on-the- testator’s business,.. 


except for the purpose of winding it lip; Collinson v. Listen. 
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Where the will contains authority to carry on the testator’s 
business but nothing further, the executor is confined to the’ 
employment of the trade assets. If he is authorised to use the 
general assets, he can, of course, do so, but there must be 
express authority for this. (See Cutbush v. Cutbushi, Ex parte 
Garland2, Ex parte Richardson3 and M’Neillie v. Acton4.) In 
Cutbush v. Cuibushi, Lord Langdale, M.R., observed: 


“It seems to me, that any person dealing with one carrying on trade must 
be taken to rely upon the personal liability of the party conducting it; but the 
security is not limited to the personal credit of the party where the testator 
has directed the trade to be carried on with his assets; without authority in 
the will, executors have no right so to deal with the property of the testator 
and carry on trade with his assets; a party therefore who relies on the credit 
of the testator’s estate, should look to the will to ascertain the extent to which 
the testator has authorised his assets to be embarked in the trade; and if any 
one had looked at this will, he would have seen that it was limited to the 
‘capital credits, stock and effects which were due, owing or belonging to him 


7) 


in the said trade or business at the time of his decease’. 
In Ex parte Richardsons, Leach, Vice-Chancellor, said: 

“A trustee under a will, carrying ona trade, pledges the trust property 
given to him for that purpose, and also his own property; but what is the 
trust property given to him for that purpose must depend upon the terms of 
the will. 

In this case all that was meant to be left to carry on the trade was the 
capital in the trade; and the executrix was not authorised in employing one 
shilling of the assets beyond the capital. What the executrix has employed 
in the trade beyond the capital was in breach of her trust.” 


In M’Neallie v. Acton4, Turner, L.J., said: 

“There appears, therefore, to be no case which has gone to the extent of 
saying that a mere direction to continue the trade ts to operate as a charge of 
the trade debts contracted in continuing the trade on all the estate of the 
testator; and the question is whether, upon any fair construction, it can be so 
considered? The consequence of it would be, that all the other directions 
which are contained in the will must be suspended during the period for 
which the trade is to continue. If the debt contracted in the course of the 
trade, or the right of the executors to be indemnified in respect of the expense 
incurred in carrying on the trade, is to be a charge on the whole of the estate 
of the testator, the necessary consequence would be that no part of the estate 
could in the meantime be applied in payment of any of the legacies given in 
the will, and that all administration of the testator’s estate must stop until the 
period when the trade is wound up. That is, a construction so unreasonable 
that, unless there are words sufficient for the purpose, it is one, in my opinion, 
to which the Court would not resort.” 

In the present case the will provided that the business 


shotild be carried on until all the testator’s children had attained 





1. (1739) 1 Beav. 184: 48 E.R. 910. 
2. (1803) 10 Ves. Jun. 111: 32 E.R. 786. > 
3. “(1818) 3 Madd. 138: 56-E.R. 461, - - ---- 
4, (1853) 4 De G.M & G. 744: 43 E.R. 699, 
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majority. If the proposition advanced on behalf of the twenty- = Dinshaw 


second respondent were correct it would have meant that no a 
steps could have been taken for the administration of the estate aan d 
for many years. . Mohamad. 


A lot bas been said in the course of the argument with Leach, C.J. 
regard to the right of indemnity. This question was dealt with 
by Jessel, M.R., in In re Johnson: Shearman v. Robinsoni and 
the effect of the decision is concisely stated in the head note to 
the report which reads as follows: 


“Where a trader has by his will directed his executor or trustee to carry 
on his trade and to employ a specific portion of the trust estate for the pur- 
pose, the rule is that, though the executor or trustee is personally liable for 
debts incurred by him in carrying on the trade pursuant to the will, he has the 
right to resort for his indemnity to the specific assets so directed to be em- 
ployed, but no further; and consequently, the creditors of the trade are 
entitled to stand in the place of the executor and trustee, and to claim the 
benefit of that right so as to obtain payment of their debts; but the rule does 
not apply where the executor or trustee is in default to the specific trust 
estate devoted to the trade; in such a case, the defaulting executor or trustee 
not being himself entitled to an indemnity except upon the terms of making 
good his default, the creditors are in no better position, and are therefore not 
entitled to have their debts paid out of the specific assets unless the default 
ig made good.” 

There is no difference in the law of India from the law of 
England with regard to these matters. S. 307 (1) of the 
Indian Succession Act says that, subject to the provisions of 
sub-S. (2), an executor or administrator has power to dispose 
of the property of the deceased, vested in him under S. 211, 
either wholly or in part, in such manner as he may think fit. 
The generality of the words of this sub-section does not, 
however, imply that the administrator is entitled to alienate the 
estate properties for purposes which are not consistent with his 
trust. Sub-S. (2) provides that where the deceased ts a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
person, the general power given to an executor by sub-S. (1) 
is subject to any restriction which may be imposed by the will 
appointing him. In this will there is express restriction, but 

-even if there were not, it would be obviously improper for an 
executor to utilize the general assets of the estate for the 
purposes of carrying on a business of the testator. 


The case to which Mr. Srinivasa Aiyangar referred is that 
of Ma Sein Bye v. S. R. M. M.-R. M. Chetty Firma, where the 





1. (1880) 15 Ch. D. 548, 2. (1925) I.L.R. 3 Rang. 443. 
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“Dinshaw éxectitors had created an. equitable mortgage: for the purposes 
‘DadabHai z az Oe tra a * | 

Italia of carrying ‘on a business in which the testator ‘had ‘been a 
Mohamad Partner:- It was held that. by: reason .of Se 269 of the 
Mohamad; Succession Act, 1865 (which was then in force) an executor 
Léach,; GJ. had an unqualified right to. MGR ak S.. 269 , was in these 


words: - fd ae ee ee E g 


“Anexecutor or aaua has power. to dispase of the property of 
the deceased either whoily or in part, in such; manner as be may think fit.” 
It was apparently not realised that the section, did nat 
extend the. powers,of am executor beyond those conferred by 
‘the law of England, and ‘the principles embodied in the English 
decisions had application: . In Tarakeswar Das Guptav. Ambika 
‘Charan Bhattacharjee}, a. Division Bench of the Calcutta High 
Court held that an executor or administrator has ‘no absolute 
power to dispose’ of the property of the deceased if it is not 
necessary for the purpose of the administration, ‘of the estate 
and that-as the section had been taken from English law the 
English authorities were’ applicable. The’ argument that the 


observations į in the ‘Rangoon case correctly state the law cannot 
be accepted. 


1 have réferred to the relevant’ portions of the: will in this 
‘case and-I have mentioned’ that in: my ‘opinion it imposes ‘a 
-restriction. . I will explain what is in ‘my mind. -The will gives 
the executors power to pledge “the credit” of the business for 
‘the purpose of carrying it on. I consider’ that this ‘clauge 
‘expressly limits ‘their power of charge, for the purposes of the 
‘business, to the tradé assets. The general assets of the estate 
cannot form part of the credit of the’ business unless there is 
: express power to chatge them for the purposes of the business 
-and this -there is not: ` Nor can I see any justification for the 
-suggestion that the clause authorising the executors to deal.with 
“the various items” -of his estate: whether:in the ‘business or 
‘otherwise should be’ read as enlarging ‘the powers of -the 
executors. -The-words “and to invest the proceeds in any other 
- forms of investment which they consider: suitable in their ‘dis- 
- cretion” indicate what was meant. The executors were to have 
the right of- disposing’ of the assets and. re-investing - the 
procéeds in more suitable securities pending the administration 
.of a estate should they. so mink Di te ay 


* 
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-` I hold that the will does.not confer upon the executors the 
power to charge. the general assets and inasmuch as these 
mortgages were created for the purposes of the business, they 
are invalid in law: In these circumstances it is not necessary to 
consider whether the fourth respondent’s signature in the 
mortgages meant that he signed as executor. It may be assumed 
for the purposes of this appeal that he did so sign. His 
signature even if appended-in his capacity of executor would 
not bind -the estate, because he had no power to mortga_* the 
general assets for the purposes of the business. 


_ The contention that the appellant is entitled to be regarded 
as a creditor of the testator in respect of the sum of Rs. 20,000 
is based on allegations of fact which have not been proved. At 
the time of the testator’s death the partnership business had a 
current account with one Harsukhdoss Chowkmull, who held a 
floating charge on some of the private properties of the testator, 
This account at the time of the death ‘of the testator was over- 
drawn to the extent of Rs. 90,000. On 1st April, 1926, the 
fourth respondent executed two mortgages, one for Rs. 30,000 
and the other for Rs..20,000.- The properties covered by these 
mortgages were subsequently mortgaged to the appellant. It has 
been contended that the amount raised ‘under the mortgage for 
Rs. 20,000 was ‘utilized in reduction of the overdraft in the 
current account with. Hursukhdoss Chowkmull. When the 
appellant’s ‘mortgage was executed the. two, mortgages of lst 
April, 1926, were discharged and it is said that it must be taken 
that the appellant s money to the extent of Rs. 20, 000 had been 
utilized in payment of debts due by ` the testator. This matter 
was not raised in ‘the’ trial Court, and in the : judgment it is 
expressly stated that none of the parties" claimed any right under 
the floating security held by- Harsukhdoss Chowkmull. In these 
circumstances the appellant i is not entitled to raise this contention, 
but it is cleat ‘that, even, if. he Were, ‘entitled to do so, he would 
have, no. right to be regarded as a. creditor. of the testator. The 
accotirit books of the” business a fo the account with 


Hot ae 


death was Pe “off by: subsequent: payments into the. account. 
The. account-was further'drawn upon’ and at ‘one’ time -the 
amount owing „was. Rs; 1;7 5-000 but this doés not alter the fact 
that. payments. in:had discharged the liability at the. time of the 
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death of the testator. Therefore, on the facts the appellant is 
not entitled to rank as a creditor of the testator, even if he had 
set up that claim in the trial Court. 

In 1928 the testator’s business was transferred by the 
executors to themselves. The business subsequently failed and 
the executors were adjudicated insolvents. The appellant asks 
that he should be allowed to stand in the shoes of the executors 
for purposes of claiming repayment from out of the business 
assets of the amounts borrowed from him and shown to have 
been utilized in the business. This is not objected to and there 
will be a direction to this effect embodied in the decree. The 
appellant further asks that certain immovable property, 
described as item No. 24 in the schedule to the plaint, should be 
allotted to the fourth respondent in respect of his share of the 
estate, if this is possible. The reason for the request is that 
the appellant purchased this property during the pendency of 
the litigation. There is no objection to a direction to this effect 
being also included in the decree and this will also be ordered. 

It is not necessary to consider the contention raised by the 
twenty-second respondent to the finding of the learned trial 
Judge that the doctrine of lis pendens applies, because, even if it 
does not apply, the mortgage is not one which binds the estate 
generally, but merely the interests of the respective heirs who 
signed the document. 

The appeal and the memorandum of cross-objections will 
be dismissed with costs in favour of the contesting respondents, 
who are respondents 1 to 3, 8 and 27 to 34. There will be one 
set of costs in respect of the memorandum of appeal, and one 
set in respect of the memorandum of objections and a certificate 
for two counsel will be granted in each case. 

K.C. 





Appeal and memo 
of cross-objections dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PATANJALI SASTRI. 
Katragada Lakshminarasamma .. Appellani* (Plaintiff) 
v. 
Singamsetti Venkatasatyanarayana 
Rao .. Respondent (Defendant). 
Madras Estates Land Act (1 of 1908), S.125—Morigage executed after 


passing of Act to pay off morigage created before the Act—If mortgage 
created before Aci by reason of right of subrogation. 


* S. A. No. 605 of 1936. 10th October, 1939. 
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It will be stretching the language of S. 125 far too much to hold that by 
reason of a right of subrogation arising out of it a mortgage should be 
deemed to be an encumbrance created before the passing of the Act, 
although in fact it was executed subsequent to the Act. 

Sreekanta Sundararamiah v. Venkatasubbiah,(1924)46 M.L J. 380, applied. 

Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam dated 9th December, 1935 and made in 
A. 5. No. 33 of 1935 (A. S. No. 261 of 1934, District Court, 
Kistna) preferred against the decree of the Court of the Dis- 
trict Munsif of Masulipatam dated 24th September, 1934 and 
made in O. S. No. 95 of 1933. 

Ch. Raghava Rao for Appellant. 

K. Krishnamurthi for Respondent. 

The Court delivered the following 


JUDGMENT.——-The only question arising for decision in this 
appeal is whether a mortgage executed after the passing of the 
Madras Estates Land Act can be regarded as an “encumbrance 
created before the passing of the Act” within the meaning of 
5. 125 thereof by reason of the fact that the mortgagee paid off 
a mortgage executed before the Act and thereby became 
entitled to be subrogated to it. 

The facts, so far as they are material för the determination 
of this question, may be briefly stated. The appellant pur- 
chased the property which is a ryoti holding in an estate from 
one Subba Rao who had purchased it in October, 1926, ata rent 
sale held at the instance of the land-holder for recovery of 
arrears of rent due from the registered owner of the land. 
Long before the rent sale, however, the property had been mort- 
gaged by the owner to one Prabhakaramurtamma under a 
mortgage (Ex. I) dated the 5th November, 1910. The deed 
provided that the mortgagee should, out of the mortgage 
money, pay off on earlier mortgage Ex. IX of 1904 on the same 
property and that the security should be kept alive for the 
benefit of the mortgagee. A decree having been obtained on 
the mortgage in O. S. No. 19 of 1923 of the District Court, 
Kistna, the property was brought to sale in execution and the 
respondent in this appeal purchased it in court auction. The 
appellant on the strength of the title acquired under the rent 
sale obstructed the respondent when the latter attempted to take 
delivery of the property in pursuance of his purchase at the 
execution sale but the obstruction was removed by a summary 
order T Court in E: A. No. 1 of 1931 filed in that mortgage 
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suit. He thereupon brought the present suit to set’ aside that 


summary order and establish his right a g property against 


the respondent. 

The Court below. b dismissed the suit on the grod that 
the rent sale at which the appellant’s predecessor-in-title pur- 
chased the property.passed no title to the purchaser as it -had 
been already sold at an earlier rent sale held in 1925. . But -as 
thé learned. Subordinate Judge himself held that the earlier sale 
was void as the pattadar was dead when the notice of such sale 
was served by afhixture to his house, there was no reason why 
the second sale which, according to him,. was: held in due com- 
pliance with all the formalities prescribed by the Act, ‘should 
not operate to pass title to the purchaser. . The respondent’s 
counsel rightly admitted that the decision of the learned 
Subordinate Judge could not be supported on that ground. He 
attempted however to support ‘the decree appealed against by 
contending that’ the appellant's title derived through the rent 


sale referred to above could not prevail against the respondent; s 


purchase at the Court sale i in execution of ‘the mortgage decree, 
having regard’ to the provisions ofS, 125 of the Act. That 
section, so far as it is material here, provides that when a hold- 
ing or ‘part of # “holding i is sold for arrears due ‘i in respect there- 
of, the’ purchaser shall ‘take’ subject’ to “any eficumbrainces 
created before the passing of the Act”. The saving of, encum- 
brances existing at the date of the Actis, of course, due to the 
fact that under the earliest’ Rent Recovery Act; rent was not a 
first charge on the holding, whereas under ` S. 5 of the present 
Act, it is made a first charge, with the'result that encumbrancés 
created after this Act came into force are subordinated to ‘the 
jandholder’s‘claim for rent. Prima facie, ‘the mortgage Ex. 1 
to which ‘the respondent traces his title having been executed in 
1910, it séems impossible to regard. it as an enctimbrance created 
before the passing of the Act in 1908.” But the respondent's 
counsel contended that the “mortgage deed having - expressly 
provided ‘for the discharge of the earlier mortgage under Ex. 1X 
of ‘the year “1904 and ‘for the keeping alive of that ‘security, ‘thé 
mortgage Ex: I; must ‘be deemed to'be an enciimbrance created 
before the passing of the Act within thé meaning of S. 125. In 
Support of-this contention, reliance’ was placed on Sreekanta 
Sundararamiah v. Venkatasubbiaht and’ V enkatanardsimharaj 
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v. Siddha. Chetty.1 But it is to be noted that both these deci- 
sions relate to a case where the later mortgage executed after 
the Act was taken. by the same person who held the earlier 
mortgage which was thus merely renewed under the later deed 
and the Court applied the principle: 

“that a man by taking a further security for his money that is charged 


upon land, does not, and cannot be taken thereby to have intended to, give up 
his rights under the earlier deed which he had” 


and held that though the suit was brought on the later mort- 
gage, it must be regarded as having been based equally upon the 
earlier mortgage which had been created before the passing of 
the Act. But the principle cannot be invoked by the respondent 
here as he cannot in any sense be regarded as having held any 
mortgage created prior to the Act, as Ex. IK had been executed 
to a third party. The respondent might be entitled to be subro- 
gated to the rights of the mortgagee under Ex. IX in a question 
with an intermediate mesne encumbrancer, if any, but it would, 
in my opinion, be stretching the language of S. 125 far too 
much, to hold that by reason of such a right of subrogation 
arising out of it, the mortgage undér Ex. I must be deemed to 
be an encumbrance “created before the passing of the Act” 
although in fact it was executed subsequent to the Act. The 
distinction, for purposes of S. 125, between a mortgage taken 
merely in renewal of an earlier one in favour of the same 
‘person and a mortgage taken by a person who pays 0ff a prior 
“encumbrance and becomes thereby ehtitled to a right of subro- 
gation was recognised in Sreekanta S undararamiah v. Venkata- 
subbiah?, the ‘learned’ Judge expressing the opinion that the 
‘principle of that decision might not apply to a person who 
‘merely claims‘a right of ‘subrogation. 

I hold, therefore, that the rent sale under which the appel- 
‘lant claims title operated 16 vest the property in the purchaser 
free from the mortgage under Ex. I and prevails against the 
‘title acquired by the respondent by his purchase at the Court sale 
-in'execution of the decree obtained on that mortgage. 
The appeal succeeds and the appellant’s suit is decreed so 
‘far as it relates to the property covered by the second rent sale 
held: on 19th October, 1926. The panugar will pay and receive 
“proportionate costs throughout. 

Leave granted. . , A a 
e ach Ee Appeal allowed. 


~~ a pad ~ == - pad w Ww Padi 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—- SIR ALFRED Henry LionEL Leaca, Chief 
Justice AND Mr. Justice KUNHI RAMAN. 
Abubucker Ebrahim and another .. A ppellants* (Defendants) 
V. 
Maganlal K. Javeri .. Respondent (Plamtiff). 


Torts—Malicious prosecution—What plaintiff must prove—Absence of 
reasonable and probable cause and malice — Defendant honestly believing 
plaintif to be party to fraud—Malice negatiwed. 


In an action for maltcious prosecution the plaintiff must prove absence 
of reasonable and probable cause and also malice. Absence of reasonable and 
probable cause does not necessarily mean malice. Where it is found that 
defendant honestly believed that plaintiff was a party to a fraud on him there 


is no malice, even though it is found that he had no reasonable grounds to 
launch the prosecution. 


Hicks v. Faulkner, (1878) 8 Q.B.D. 167, relied on. 
On appeal from the judgment and decree of the Hon’ble 
Mr. Justice Gentle dated the 5th day of October, 1938 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 205 of 1935. 


S. Ramaswam Atyar and I. Chakrapani for Appellants. 
T. V. Ramanatha Aryar for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice.—The appellants appeal from a decree 
passed by the Original Side of this Court awarding the respon- 
dent damages for malicious prosecution. The first appellant 
carries on business in edible oils in Bombay and has a branch 
office in Madras. The Madras branch was opened in the month 
of January, 1933 and the respondent was placed in charge of it. 
At the end of August, 1933, the respondent’s services were dis- 
pensed with and onthe 22nd October, 1933, the second appellant 
became the manager of the Lladras branch. On the 31st 
October, 1933, the second appellant received a visit from one 
Subramaniam Chetty and a broker named Murthi. It is com- 
mon ground that Murthi had acted as the broker in transactions 
with the first appellant’s Madras branch during the period the 
respondent was in charge of it. Murthi represented to the 
second appellant that Subramaniam Chetty was a big merchant 
carrying on business in Mambalam, Madras, and on the strength 
of his recommendation the second appellant agreed to sell to 





*O.S. A. No. 72 of 1938, - _ 16th August, 1939. 
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Subramaniam Chetty 75 cases of edible oils at the price 
Rs. 14-8-0 per case, payment to be made in three days’ time. 
The contract having been entered into the goods were delivered 
to Subramaniam Chetty. He did not pay for them on the day 
arranged and has never paid for them. On the 5th November, 
1933, the second appellani met~ Murthi and told him that 
Subramaniam Chetty had defaulted. Murthi then said that 
Subramaniam would be coming to pay the amount in the course 
of that day or the next. Subramaniam Chetty did not appear 
that day or the next day and the second appellant was unable to 
trace his whereabouts, but as the result of inquiries he ascer- 
tained that the respondent was doing business in vegetable oils 
and that the cases which had been sold to Subramaniam Chetty 
had been removed to a small godown in Thathamuthiappan 
Street, Madras, which had been rented by the respondent and 
Murthi. As default had been made in payment, the second 
appellant grew anxious and it is his case that he asked Murthi to 
accompany him to Mambalam to show him where Subramaniam 
Chetty lived. Murthi put him off by various pretexts and he 
never found Subramaniam Chetty. On the 10th November, 
1933, the second appellant in the name of the first appellant 
wrote a letter to the officer in charge of the Law College Police 
Station, Madras, setting out substantially these facts. The 
letter concluded with the following paragraph :— 

“Under these circumstances, we are obliged to infer and believe that all 
these three persons have colluded together with the sole object of defrauding 
us of the costof the goods and thus cheat us from the very beginning. Now 
we find on further inquiry thatthe said godownis empty the said 75 cases 
having been despatched to some destination. As the parties have donea 
criminal act we request yon to apprehend and book them for the offence com- 
mitted and also make enquiries both at Salt Cottaurs, Madras Beach, and 
Egmore Stations, to the stations to which the cases have been despatched and 
stop delivery of the same.” 

On receipt of this letter the police searched for Subra- 
maniam Chetty, Murthi and the respondent, and on the Lith 
November arrested them, charging them with cheating under 
Ss. 415 and 420 of the Indian Penal Code. The magisterial 
proceedings continued until the 10th July, 1934 when the three 
accused were discharged. On the 9th May, 1935, ten months 
later, the respondent filed the suit out of which this appeal 
arises. The case was tried by Gentle, J., who held that the 
respondent had proved his case and was entitled to the sum of 
Rs. 1,500 as damages. 
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‘- In the course of his evidence the respondent stated that he. 
had bought the 75 cases from Subramaniam Chetty at the price 
of Rs. 14-10-0 per case, two annas more than Subramaniam 
had paid. He also stated that he had re-sold 50 of the cases at- 
Rs, 13-8-0 per case on the 4th November, 1933 and the balance, 
except two cases, at the price of Rs. 146-0. He alleged , that 
the goods were sold minus their cases and that he: was able to- 
dispose of the cases at twelve annas each. This statement rests 
entirely on his own evidence which is not of a convincing: 
nature. The transactions which the respondent had entered 
into in respect of these goods were not known to the appellants 
when the letter of complaint was written to the police. All that 
was known was that the goods had been removed: immediately 
to the godown which the respondent and Murthi had rented and 
that the goods had disappeared. It also transpired during the 
course of the suit that this godown had only been rented by the 
respondent and Murthi on the Ist November, 1933, the day after 
the sale to Subramaniam Chetty. 


In order to succeed in an action for malicious prosecution 
the plaintiff has to prove:—-(1) Absence of reasonable and 
probable cause for the prosecution, and (2) malice on the part 
of the person who launched the proceedings. In deciding 
whether there is absence of reasonable and probable cause for. 
the prosecution the Court can only have regard to the facts 
known at the time of the presentation of the complaint. The 
learned Judge held that the fact that the goods had been 
removed to the godown rented by the respondent and Murthi 
and had been disposed of from there did not constitute sufficient - 
reason for proceeding against the respondent. Consequently 
he found that the respondent had proved that there was 
absence of reasonable and probable cause for the prosecution. 
Dealing with the question of malice the learned Judge said : 


“The plaintiff in addition must, as I have pointed out earlier, also show 
that there was malice. This does not mean ill-will, spite or hatred, but a 
wrong motive. The second defendant having failed to receive payment and 
being unable to find the purchaser of his master’s goods, was disturbed. He 
obviously thought his conduct would incur his employer’s displeasure and 
when it was ascertained that the goods which had been sold wére delivered 
at the plaintiff's godown, his only thought was to be able to have the plaintiff ` 
together with others in the custody of the police in the hope perhaps that this 
would appease his employer. Not having made any enquiry at all and reck- 
lessly making the charge he did he could not have bona fide come to the ' 
conclusion that there was reasonable and probable cause:for the prosecution. 
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If he had not the information. bona fide to come to that conclusion, in my 
view, it shows that he was guilty of malice.” 

I concur in the finding of the learned Judge that the respon- 
dent did prove want of reasonable and probable cause for the 
prosecution. Knowledge that the goods had been removed to a 
godown rented by the respondent and Murthi and had dis- 
appeared was not sufficient to justify the complaint against the 
respondent. But I am.unable to concur in the finding of the 
learned. Judge that the respondent has established malice and I 
do not accept the conclusion that the’ second appellant was 
actuated in his complaint against the respondent by the thought 
that if he preferred the complaint and got him arrested it would 
appease his employer. Malice may be implied when there is 
absence of reasonable and probable cause, but it does not 
necessarily follow from the fact that proceedings have been 
launched without reasonable and probable cause that the person 
launching them did in fact act maliciously. Whether malice 


should be implied will be depending on the circumstances. It 


would be a proper inference if it is shown that the defendant 
acted recklessly. The position is stated in the well-known 
judgment of Hawkins, J., in Hicks v. Faulkneri, in which 
Huddleston B concurred. Hawkins, J., said: 


“The malice necessary to be established is not even malice in law such as 
may be assumed from the intentional doing of a wrongful act (see Bromage 
y. Prosser*, per Bayley J.), but malice in fact—malus anime s— indicating that 
the party was actuated either by spite or ill-will towards an individual, or by 
indirect or improper motives, though these may be wholly unconnected with 
” any uncharitable feeling towards anybody. In order to arrive at a conclusion 
on the question, the jury are to take into consideration all the circumstances 
of the case, and to form their own opinion upon them uninfluenced by any 
opinion of the Judge unless that opinion accords with their ownview. If 
among the circumstances it appears to the jury that there was no reasonable 
ground for the prosecution, they may—though by no means bound to do so 
—well think that it must have been dictated by some sinister motive on the 
part of the person who instituted it. Absence of reasonable cause, to be 
evidence of malice, must be absence of such cause in the opinion of 
the jury themselves, andI do not think they could be properly told to 
consider the opinion of the Judge upon that point if it differed from 
their own-—as it possibly might, and in some cases probably would—as 
evidence’ for their consideration in determining whether there was 
malice or not. In no case, however, will their finding relieve the judge 
of the duty of determining for himself the question of reasonable cause as 
an essential element in the case. Want of reasonable cause is for the Judge 
alone to determine, upon the facts found, for the jury; as evidence of malice 
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it is a question wholly forthe jury, who, even if they should think there 
was want of probable cause, might nevertheless think that the defendant acted 
honestly and without ill-will, or any other motive or desire than to do what 
he bona fide believed to be right in the interests of justice in which case they 
ought not, in my opinion, to find the existence of malice: Mitchell v. Jenkins?, 
Turner v, Amòler?, and Lister v. Perryman’, per Lord Westbury.” 

What the Court has to decide is whether the facts here 
justify the inference that the respondent was actuated by malice 
in the sense here indicated. It is not disputed that if the second 
appellant were actuated by malice, his employer, the first appel- 


lant, would also be liable. 


I am of opinion that the evidence on the record does not 
justify the Court holding that malice on the part of the second 
appellant has been proved. I go further. In my opinion the 
evidence points to the conclusion that the second appellant 
honestly thought that his employer had been defrauded. The 
goods were sold on the 3lst October, 1933, on the condition 
that the money would be paid within three days. It was not 
then paid and in spite of what Murthi had said in the interval 
it had not been paid by the 10th November when the letter of 
complaint was written. The second appellant had traced the 
goods to a godown which the broker and the respondent had 
rented and from there they had disappeared. The second 
appellant is not a lawyer but a layman and I can understand 


_ that in the circumstances mentioned he formed the honest con- 


clusion that the respondent was implicated in a fraud. The 
question is not whether a fraud had been committed but whether 
the second appellant believed that it had. I consider that there 
is indication that he honestly held that opinion. The respondent 
not having proved malice the fact that he has shown the absence 
of reasonable and probable cause does not help him. He must 
succeed on both points and having failed on one his suit must be. 
dismissed. 


The appeal will be allowed and the suit dismissed with 
costs in favour of the appellants both here and below. 


ES Appeal allowed. 





1. (1833) 5 B. & Ad 588: 110 E.R 908. 
~ 2 (1847)10 Q.B 252 at 254: 116 E.R. 98. 
“3, (1870) L.R. 4 H.L. (Eng. & Irish A.C.) 521, 538. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE BURN AND MR. JUSTICE STODART. 


Ramachandra Deo .. Appellani* (Plaint ff) 
v. 
Kamoju Balaji'and others .. Respondents (Defendants). 


Madras Estates Land Act (I of 1908), S. 77—Non-occubancy ryot— 
Adverse possession—Slow encroachment upon land of samindar—Presump- 
tion of title io land free of rent—Notice essential to landholder. 

There is nothing in the Madras Estates Land Act which enables the non- 
occupancy ryot to prescribe for title to hold the land free of rent. In the 
absence generally of demarcation of holdings in zamindari estates and the 
want of a survey map, the recorded area of land in the landholder’s books is 


not based on exact measurements nor calculated with mathematical precision. 


It is easy for a ryot therefore to encroach gradually upon an unoccupied 
land adjacent to his holding and the encroachment may pass unnoticed for 
years. Adverse possession in order to become a basis of title must be 
brought to the notice of the true owners. If the persons wish to prescribe 
for a higher right in the land they must give open and unequivocal notice of 
their intention to the landholder. Nor does the mere non-payment of rent 
for a number of years amount to such notice since when a land has been 
encroached upon gradually and secretly the very fact of its being occupied 
may very well escape notice. 

Appeal against the decree of the District Court of Ganjam 


in A. S. No. 80 of 1934 preferred against the decree of the 
Court of the Sub-Collector of Berhampore Division in O.S. 
No. 21 of 1933. 

T. R. Venkatarama Sastri and T. V. Rajagopalan for 
Appellant. 

B. Jagannadha Das for Respondents. 

The judgment of the Court was delivered by 

Stodari, J.—This second appeal arises out of a suit for 
rent under S. 77 of the Estates Land Act by the Zamindar of 
Bodo Khenidi. The suit proceeded on the footing that the land 
for which rent was claimed was S. No. 532 of Godogovindpur a 
village in the plaintiff’s zamindari. The defendants are (1) a 
goldsmith of Godogovindpur, (2) a Brahmin describing himéelf 
as an inamdar of the neighbouring village on the west called 
Pattigovindpur which is outside plaintiff’s zamindari, and (3) a 
Komati of Naupada, a village in the plaintiff’s zamindari. The 
first defendant filed a written statement, which was adopted by 
the second and third defendants claiming that the field was an 
enfranchised pre-settlement inam land, that the first and third 
defendants had bought separate portions from the inamdars, 
and that the land formed part of Pattigovindpur village. It 
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was also claimed that the defendantshad held the land for long 
over the statutory period without paying rent to the zamindar. 


[After an elaborate discussion of the facts on evidence 
His Lordship proceeded. ] 


On appeal three points are urged on behalf of the respon- 
dents. First, that the suit land although situated inside the 
limits of Godogovindpur is nevertheless part of the whole inam 
village of Pattigovindpur. This as we have said was never 
pleaded, much less proved. We have already said more than 
once that the defendants claimed the suit land as lying within the 
village of Pattigovindpur. Then itis urged that the learned 
District Judge was right in his finding that the defendants had 
held the land adversely to the plaintiff for more than twelve 
years. We have already stated that there is no evidence at all 
of this. Lastly, it is urged that having been in possession for 
more than twelve years without paying rent, the defendants 
cannot now be called on to pay rent. And this ts the only point 
of law which arises for decision in this appeal. We are not 
prepared to hold on the evidence that the defendants or their 
predecessors were in possession for over twelve years without 
paying rent, but assuming that they were, we think that they 
did not prevent the zamindar from levying rent when he came 
to know of the occupation of the land. Jeroyati or ryoti land 
is land in a zamindari in which the tenant has occupancy rights 
as defined in the Estates Land Act (I of 1908). A ryot who 
has been let into possession by the landholder or whose posses- 
sion is recognised by the landholder is called an occupancy ryot 
and has large rights, the chief of which is that he cannot be 
evicted except on the ground that he has rendered his holding 
substantially unfit for agricultural purposes (see S. 151). A 
ryot who has not been let into possession by the landholder or 
who has not acquired the occupancy right by inheritance or 
transfer is a non-occupancy ryot. And he too has valuable 
rights and privileges under the Act. He may make improve- 
ments on the land without the landholder’s consent (S. 14). 
He is not liable to pay rent for the land in excess of the 
rent fixed on the land or if no rent is fixed then a fair 
and equitable rent decided by the Collector (S. 45). And 
finally he can compel the landholder to grant him a permanent 
right of occupancy on tendering as premium a sum equal to two 
and a half times the rent of the land and the landholder is 
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debarred for twenty years thereafter from enhancing that rent 
(S. 46). Itis only when the provisions of Ss. 45 and 46 have 
uot been complied with that the landholder has the right to evict 
a non-occupancy ryot by a suit in a Civil Court (S. 163). On 
the other hand the non-occupancy ryot must of course pay rent 
(5. 45) and the rent can be recovered from him by suit in the 
Collector’s Court (S. 77) and he can be evicted if he fails to 
discharge a decree for rent within a certain time, by suit filed in 
the Collector’s Court (S. 153). But there is nothing in the Act 
which enables the non-occupancy ryot to prescribe for title to 
hold the land freeof rent. And having regard to the conditions 
prevailing in zamindaries it would be surprising if there were 
any such provision. For in the majority of cases these estates 
are not surveyed. There is no demarcation of the holdings of 
the various ryois on the ground. There is no survey map by 
reference to which the holdings can be located. The recorded 
area of the land in the landholder’s books is not based on exact 
Measurements nor calculated with mathematical precision. It is 
easy therefore for a ryot to encroach gradually on unoccupied 
land adjacent to his holding and the encroachment may pass 
unnoticed for years. It would be a vexatious burden on the 
landholder if he were debarred from claiming rent on such 
encroachments as soon as he detected them. 


It was somewhat faintly argued by learned Counsel for the 
defendants that if the defendants believed that they had the full 
ownership of the land—which in itself is a large assumption—and 
enjoyed it as such for over the statutory period, that in itself is 
sufficient to give them a title by prescription against the 
zamindar. We cannot concur in this argument. Adverse 
possession in order to become a basis of title must be brought 
to the notice of the true owner. ` Here, if, for the sake of 
argument, we grant that the defendants actually were on the 
land for over twelve years before suit—and the evidence of 
that 1s not conclusive either—such occupation did not affect the 
landholder with notice of their claim to be proprietors. “For in 
a zamindari, as it is hardly necessary to point out, the major 
portion of the land is in the occupation of persons who have the 


right to occupy it but not the whole proprietary right; who are,’ 


in other words, occupancy ryots or persons who hold the land in 
the. hope of. being occupancy ryots. If such persons wish 
to prescribe for a higher right in the land they must give open 
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and unequivocal notice of their intention to the landholder. 
Nor does the mere non-payment of rent for a number of years 
amount to such notice since, as we have pointed out, when a 
land has been encroached upon gradually and secretly the very 
fact of its being occupied may very well escape notice. 


In the result we differ from the lower Court. We find 
that defendants did not prescribe for title as proprietors for the 
simple reason that they never asserted any such title. And we 
find that by non-payment of rent for more than twelve years— 
assuming that such is the fact—they did not prescribe for the 
right to enjoy the land for ever without paying rent. We allow 
this appeal and set aside the decrees of the Courts below. The 
appellant will have his costs of this appeal and of the suit 
throughout. 

K. C. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED HENRY LioneL LEACH, Chief 
Justice AND MR. Justice KUNHI RAMAN. 


Messrs. Ahmad Bux Alla Jovaya .. Appellants* (Defen- 
dants) 


U. 


Fazal Karim .. Respondent (Plain- 
if). 

Contract—Offer and acceptance—Counter-offer by purchaser—Accept- 
ance of seller by telegram—Reyectton by purchaser on quality of goods being 
found infertor—Suti by seller for damages—Cause of action tf in part arising 
where goods had to be despatched—Leiters Patent, cl. 12. 

Where the appellants, a firm, carrying on business in Hyderabad, Sind, 
telegraphed to respondents doing business at Madras and Madavaram, offer- 
ing to sell them goods of which delivery was to be given atthe Railway 
station at Hyderabad, but on a counter-offer from the respondent a different 
price was accepted by telegram by the appellants but the goods were rejected 
by the respondents at Madhavaram, and the appellants denying the quality of 
the goods to be inferior as alleged by respondents, filed a suit on the Ori- 
ginal Side of the High Court of Madras, 

Held, that part of the cause of action did not arise in Madras by 
reason of the fact that the respondent sent from Madras his offer by tele- 
gram, 

Clarke Brothers v Knowles, (1918) 1 K.B. 128 and The National In- 
surance Co., Lid., Calcutta v. Seethammal, (1933) 65 M.L.J 455, followed. 

Engineering Supplies, Lid. v. Dhandhania & Co., (1930) I.L.R. 58 Cal 539, 
dissented from. 


Apn 


re 


* O. S. A. No. 480f 1938 < 8th August, 1939, 
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The posting of an offer or the despatch by telegram of an offer from a 
particular place cannot be regarded as part of the cause of action. The 
making of an offer has to be proved in order to entitlea plaintiff to succeed 
in such a case as this, but the offer is made at a place where it is received and 
ifitis made by post or telegram the place of despatch is not a material 
factor. 

The rejection does undoubtedly form part of the cause of action, but if 
the place of rejection is material, it was not at Madras, but at Madhavaram 
where goods were sent for examination. The fact that the respondent 
communicated his decision to reject from Madras did not make Madras the 
place of rejection. The place of rejection was not material. In order to 
succeed, the respondent had not to show where he rejected the goods, but that 
he was entitled to reject them because they were not of contract quality. 


On appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated 22nd April, 1938 and made in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in C. S. No. 219 of 1937—Application No. 43 of 1938. 

B. Pocker for Appellants. 

K. N. Viswanathan for Respondent. 

The Court delivered the following 
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appeal is whether a cause of action arose in part within the ori- 
ginal civil jurisdiction of this Court. Theappellants are a firm 
of hide merchants carrying on business in Hyderabad, Sind. On 
the 21st April, 1937, the appellants telegraphed to the respondent, 
who is a merchant carrying on business at Madras and at 
Madhavaram, offering to sell him 5,000 sheep hides of a certain 
quality at the price of Rs. 128 per 100 skins, delivery to be 
givenat therailway station in Hyderabad. The respondent by a 
telegram of the same date made a counter-offer. He informed 
the appellants that he was prepared to accept the hides at the 
price of Rs. 125 per 100 skins. This counter-offer was accept- 
ed by the appellants by telegram the next day. On the 4th 
May, 1937, the appellants made an offer to the respondent in 
respect of another parcel of hides but of a different quality 
at the price of Rs. 80 per 100 skins. Here again, the respondent 
made a counter-offer, On 5th May he telegraphed saying 
that he was prepared to buy at the price of Rs. 75 per 100 
skins. This counter-offer was accepted by the appellants by a 
telegram despatched from Hyderabad on the 7th May. The 
prices given were for Hyderabad railway station and 
therefore the respondent under the terms of the contract was 
bound to take delivery at Hyderabad. This was not convenient 
and at the respondent’s request the goods were forwarded to 
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Madras via Karachi through a firm of forwarding agents. 
The arrangements in this connection must be taken to be 
the arrangements of the respondent. Both consignments duly 
arrived in Madras and were taken by the respondent to his 
tannery at Madhavaram, where they were unpacked and 
inspected. The respondent considered that the goods were of 
inferior quality and he decided to reject them, which he did by 
a letter posted from Madras. The appellants denied that the 
goods were of inferior quality and refused to take them back. 
The result was that a suit was filed on the Original Side of this 
Court by the respondent for damages for breach of contract. 


In the plaint the respondent averred that part of the cause 
of action arose in Madras: 


“where the offers were made, wherefrom the sum of Rs. 7,500 was 
remitted to the defendants and the breach of the condition of the goods was 
ascertained and the goods were rejected.” 


Under cl. 12 of the Letters Patent the Court has juris- 
diction to try a suit in which the cause of action partly arises 
within the local limits of the ordinary civil jurisdiction of the 
Court, provided leave is first obtained. The respondent applied 
for and obtained leave to file the suit. The appellants, having 
been served with the summons, asked for the revocation of the 
order granting leave. The application was heard by Gentle, 
J., who rejected it. The appeal now before us is from that 
order. The learned Judge held that the case fell within the 
decision of the Calcutta High Court in Engineering Sup plies, 
Lid. v. Dhandhania & Co.1, which he considered was not in con- 
flict with the decisions of this Court in The National Insurance 
Co., Ltd., Calcutta v. Seethammal2? and Kamisetti Subbiah 
v. Katha Venkataswamy3. As Ido not share the opinion that 
the decisions of the two Courts are in harmony it will be neces- 
sary to examine these cases, but before doing so, I consider it 
desirable to refer to two English decisions which have bearing 
on the appeal. 

The first of these cases is Read v. Brown4, in which the 
Court of appeal (Lord Esher and Fry and Lopes, L. JJ.) defined 
“cause of action” as comprising every fact, which if traversed, 
it is necessary for a plaintiff to prove to entitle him to succeed. 
This definition has found general acceptance. The second case 





"1. (1930) LL.R. 58 Cal, 539: 2. (1933) 65 M.L.J. 455. 
3. (1903) L.R. 27 Mad. 355. 4. (1889) 58 L.J.Q.B. p. 120, 
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is Clarke Brothers v. Knowles!, in which it was held that wherea 
contract is made by an offer and acceptance sent through the 
post between parties residing in different County Court 
districts the posting of theofferis not part of the cause of action 
within the meaning of S. 74 of the County Courts Act. That 
section corresponds with cl. 12 of the Letters Patent of this 
Court. Under it an action or matter may be commenced by 
leave of the Judge or registrar in the Court in the District of 
which the action or claim “wholly or in part arose.” In that 
case the plaintiffs, who carried on business at West Hartlepool 
bought from the defendant, who carried on business at Croydon, 
a quantity of glass and scrap wire. The contract was made 
entirely by correspondence through the post. The defendant 
failed to deliver the goods and the plaintiffs instituted a suit in the 
West Hartlepool County Court, having first obtained leave 
under S. 74 of the County Courts Act. It was contended by 
the plaintiffs that inasmuch as their offer which the defendant 
accepted was made in a letter posted in West Hartlepool part of 
the cause of action arose there. Lawrence and Lush, JJ., were 
emphatic in their opinion that the posting of the offer was no 
part of the cause of action. Lawrence, J., said: 

“The making of an offer is part of the cause of action, but an offer is 
made where it is received, and that in this case was at Croydon.” 

The words of Lush, J., were: 


“The material question is not where the offer was sent from but where 
it was made, and the making of the offer is proved by showing that it was 
received.” 

I will now turn to the decisions of this Court referred to by 
Gentle, J. In The National Insurance Co., Ltd., Calcutta v. 
Seethammal®, the question for decision was whether a contract 
of insurance had been effected in Madras or in Calcutta. The 
proposal for a policy was made in Madras through a local agent 
who had no power to accept it. It could only beaccepted at the office 
of the Insurance Company in Calcutta. The proposal for the 
policy was posted from Madras and it was contended that the 
contract must therefore be deemed to have been made here. 
The Court negatived this contention and relying on Clarke 
Brothers v. Knowles, held that an offer made through post is 
madai in the place where the offer is received. 

l ee 
1. (1918) 1 K.B. 128. 
2. (1933) 65 M.L.J. 455. ° 
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The case of Kamisetit Subbtahv. Katha Venkataswamyi was 
one under the Code of Civil Procedure, 1882, and is not really in 
point. Under that Codea suit had to be filed in the Court within 
whose jurisdiction the cause of action arose; or, allthe defendants 
at the time of the commencement of thesuit, actually and volun- 
tarily resided, or carried on business, or personally worked for 
gain; or any of the defendants, at the time of the commencement 
of the suit, actually and voluntarily resided, or carried on business, 
or personally worked for gain: provided that in the last case the 
leave of the Court was given, or the defendants who did not 


reside, or carry on business or personally work for gain, acqutesc- 


ed in the institution of the suit. There were three explana- 
tions to the section. The third explanation stated that in suits 
arising out of contract, the cause of action arose within the 
meaning of the section at the place where the contract was made, 
or the place where the contract was to be performed or perform- 
ance thereof completed, or the place where in performance 


of the contract any money to which the suit related was 
‘expressly or impliedly payable. The corresponding section in 


the present Code, S. 20 follows the lines of the Letters Patent 
and says that a suit shall be instituted in a Court within the 
local limits of whose jurisdiction the cause of action, wholly or 
in part arises. It was held in Kamisetit Subbiah v. Katha Ven- 
kataswamyl, that the contract was made in Madras, where the 
plaintiff’s proposal—sent by post —came to the knowledge of the 
defendants and where the defendant’s acceptance was posted. 
What the Court had to decide was where the cause of action 
arose, not whether it arose partly in one place and partly in the 
other, and on the facts of the case it came to the conclusion that 
it must be deemed to have artsen in Madras. 

The question in Engineering Supplies, Lid. v. Dhandhania 
& Co.8 was whether the Calcutta High Court had jurisdiction to 
try a suit for breach of contract made between a Calcutta 
merchant and an English company for the supply of goods. 
The offer was made by cablegram to London from Calcutta 
and accepted by cablegram from London. In accordance with 


the terms of the contract the goods were sent to Calcutta, but 


they were rejected because they were said not to be of the speci- 
fied quality. It was held by Rankin, C.J. and Ghose, J., that the 





1. (1903) I L.R. 27 Mad. 355. _ 
2. (1930) IL.R 58 Cal. 539. 
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Calcutta High Court had jurisdiction to try the suit as part of 
the cause of action arose therein. The respondent in the present 
case has laid great stress on the following passage in the 
judgment of Rankin, C.J.: 

“There remain two matters on which the plaintiff can rely in contending 
that a part of the cause of action took place in Calcutta. One is that his 
offer was sent from Calcutta by a cable to London, and the other is that he 


rejected the goods which be did by sending the defendants a communication 
from Calcutta or by informing their representative in Calcutta.” 


The learned Chief Justice did regard the making of the 
offer by cable from Calcutta as part of the cause of action and 
the rejection of the goods in Calcutta as also a part of the cause 
of action. There is only one common factor in that case and 
the case now before us and that is that the suit was instituted in 
the place from which the accepted offer was sent. The other 
facts are very different. The contract in the Calcutta case was 
a C.I.F. contract under which the goods had to be delivered in 
Calcutta. In the present case the contract isa F.O.R. contract 
under which the sellers were bound to deliver only at the 
Hyderabad railway station. I may say in passing that in the 
present case we have only been asked to hold that the Court has 
jurisdiction because the offers were made from here and the 
goods were rejected from here. No point has been made of the 
fact that money was remitted from here to Hyderabad in pay- 
ment of the goods. 


With the greatest respect for what was said in Engineering 
Supplies, Lid. v. Dhandhanta & Co.1, I am unable to agree that 
the posting of an offer or the despatch by telegram of an offer 
from a particular place can be regarded as part of the cause of 
action. The making of the offer has to be proved in order to 
entitle a plaintiff to succeed in such a case as this, but the offer 
is made at the place where it is received and if it is made by 
post or telegram the place of despatch is not a material factor. 
The case of Clarke Brothers v. Knowles®, apparently was not 
considered in Engineering Supplies, Ltd. v. Dhandhania & Co.1 
As I have indicated, it was considered and accepted in The 
National Insurance Co , Ltd., Calcutia v. Seethammals and that 
being a decision of a Bench of this Court is binding on us. For 
the reasons indicated I hold that part of the cause of action in 





1. (1930) LL.R. 58 Cal. 539. 2 (1918) 1 K.B. 128, 
3. (1933) 65 M.L.J. 455. 
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this case did not arise in Madras by reason of the fact that the 
respondent sent from here his offers by telegram. 

The only other point to be considered is with regard to 
the rejection of the goods. The rejection does undoubtedly 
form part of the cause of action, but if the place of rejection is 
material it wasnot at Madras. It was at Madhavaram where 
the goods were sent for examination. The respondent had to 
communicate his decision to the appellants but the fact that he 
did so through a letter posted in Madras did not make Madras 
the place of rejection. The notice of rejection must on the 
authority of Clarke Brothers v. Knowlesi, be taken to have 
been given in Hyderabad where the letter was received. In 
my opinion the place of rejection was not material. In 
order to succeed the respondent has not to show where he 
rejected the goods, but that he was entitled to reject them 
because they were not of contract quality. 

It follows that in my judgment the cause of action did not 
arise even in part in Madras and consequently the Court has no 
jurisdiction to try the suit. In these circumstances the appeal 
must be allowed and the permission to sue in this Court 
revoked. The plaint will accordingly be taken off the file of 
the Original Side. The appellants are entitled to their costs 
here and below. 

Kunhi Raman, J.—I agree with my Lord. 

Kb. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHMAN. 





Puliyath Govinda Nair .. Petitioner* 
(Plaintiff) 
v. 
Parekalathil Achutan Nair .. Respondent 
(Defendant). 


Indian Contract Act (IX of 1872), S. 25 (3)—Promtse to pay portion of 
barred debi—If provides good cause of action for whole debi. 


If a person promises to pay only a portion of the debt which is barred by 
limitation he can only be sued for that portion alone and not for the whole 
debt. Inthe absence of an express promise to pay the portion of the debt 
sued for it cannot be recovered. 





1. (1918) 1 K.B. 128. 


“C. R. P. No. 269 of 1937, 2nd February, 1940. 


= 
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Petition under S. 25 of Act 1X of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Ootapalam in S.C.S. No. 322 of 1936. 

P. Govinda Menon for Petitioner. 


N. R. Sesha Aiyar for Respondent. 


The Court delivered the following 

JUDGMENT.—-A suit was instituted by the petitioner for 
the recovery of Rs. 288 and odd, being the price of paddy 
alleged to have been due by the respondent’s brother and 
verbally agreed to be paid by the respondent. The lower Court 
found in favour of the agreement but refused to give effect to 
it as it was held to be without consideration. The plaintiff has 
consequently come up in revision. 


It may not be quite correct to say that the agreement 
between the parties to the suit was without any consideration. 
The agreement by the plaintiff to release the defendant’s brother 
from liability—if it was legally enforceable at the time when 
the agreement was said to have been reached—-was quite a 
good consideration for the new agreement between the parties 
to the suit. But if*the plaintiff’s claim against the defendant’s 
brother was barred by limitation on the date on which this 
agreement was arrived at and the contract was not reduced to 
writing as required by S. 25 (3) of the Indian Contract Act, 
it would remain unenforceable. Mr. Govinda Menon contends, 
however, that this section has no application to an agreement 
which was entered into between the parties to the present suit 
but must be confined in its operation to the agreement arrived 
at between the original parties thereto, if attempted to be 
enforced by the original creditor against the original debtor. 
S. 25 of the Indian Contract Act, so far as it is relevant to 
the present case, reads as follows :— 


“An agreement made without consideration is void unless it is a promise 
made in writing and signed by the person to be charged therewith, or by his 
agent generally or specially authorised on that behalf, to pay, wholly or in 
part, a debt of which the creditor might have enforced payment but for the 
law for the limitation of suits.” 


The words “by the person to be charged therewith” are 
wide enough to cover the case of a person who agrees to 
become liable for the payment of a debt due by another and need 
not be limited to the person who was indebted from the begin- 
ning. This difficulty seems to have been recognised on behalf 
of the plaintiff and a letter Exhibit C was produced by him at 
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Govinda the trial. This was written by the defendant on the 20th May, 

a 1933, to the plaintiff asking him to come and receive 50 paras 

oe of paddy “towards what was to be given to” him. A perusal 

-of this letter shows that although it contained a definite request 

to receive 50 paras of paddy, yet there was nothing in it which 

could be said to disclose an express promise to deliver the 

remaining paddy; and in the absence of an express promise, this 

letter cannot be held to comply with the requirements of the 

Section. The promise referred to in S. 25, sub-cl. 3 of the 

Indian Contract Act must be an express one and cannot be 

held to be sufficient if the intention to pay is unexpressed and 

has to be gathered from a number of circumstances. In other 

words there must be a distinct promise to pay before the docu- 

ment can be said to fall within the provisions of this section. 

(See Ramaswami Pillai v. Kuppuswami Pillai, Gobind Das v. 

Sarju Dase, Maniram Seth v. Seth Rupchands and Mukhi Lal 

v. Gul Muhammad4.) Reliance was placed by the learned 

counsel for the petitioner on Appa Rao v. Suryaprakasa Raos 

and Alatdens Hotel, Delhi v. Willnoti®, but they do not bear out 

his contention. It was held in the first case that a document 

sufficiently complies with 5. 25 of the Contract Act if an inten- 

tion to pay a debt wholly or in part has been expressed therein 

in such a way as to constitute a promise and the debt is 

sufficiently identifiable although the amount promised to have 

been paid remained unstated. This is not the same thing as 

saying that the promise to pay the debt need not have been 

expressed or that an implied promise was enough for the pur- 

poses of this section. The Lahore case lays down nothing more 

than that a letter containing a promise to pay a debt which was 

barred by the law of limitation is itself an agreement enforce- 

able in law. This follows directly from the language of the 
section but renders no assistance to the petitioner’s case. 

It was then urged by Mr. Govinda Menon that the express 
promise to pay a portion of the debt due was quite enough to 
bring the case within S. 25 (3) and that after such a promise 
not Only could the portion of the debt so promised be sued for, 
but that it provided a good cause of action even in regard to 





1. (1910) M.W.N. 547," 2. (1908) LL.R. 30 All. 268. 
3. (1906) 16 M.L.J. 300: L.R. 33 I.A. 165: LL.R. 33 Cal. 1047 (P.C). 
4. A.LR. 1933 Lah. 209. 
5. (1899) 9 M.L.J. 330: I.L.R. 23 Mad, 94. 
6. A.LR. 1935 Lah. 984, a 2 
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the portion for which there was no express promise in the docu- 
ment. The contention that if a person promises to pay a part 
of the debt, he should be taken to have promised to pay the 
whole of the debt has, in my opinion, no substance. If a person 
promises to pay a portion of a barred debt, he can only be sued 
for that portion alone and not for the whole debt. Ií, on the 
other hand, he promises to pay the whole of the barred debt in 
writing he could be sued for the whole of the debt. Illustration 
(e) given in the section would show what the Legislature really 
meant by the use of the words ‘wholly or in part of the debt.” 
If the contention raised by Mr. Govinda Menon were accepted 
it would lead to startling results. Ifa person promises to pay 
only a portion of the debt which is barred by limitation, he 
would according to Mr. Govinda Menon’s construction of the 
section become liable to pay the balance of the debt as well which 
he had not promised to pay and which apparently he had no 
intention to pay. This could never have been intended by the 
Legislature and this would be the inevitable conclusion if this 
contention were accepted. It must therefore be held that inas- 
much as the letter Ex. C contains no express promise to pay 
the portion of the debt now sued for, it is of no value to the 
plaintiff in this suit. 

In the end it was contended that there was no proof on the 
record that the debt in regard to which the defendant had made 
a promise was barred by limitation. But the plaintiff’s own 
statement, if read in extenso, leaves no room for doubt that it 
was. ; 

The result is that this revision fails and is dismissed. But 
having regard to the fact that the plea in regard to S. 25 (3) 
was not raised on behalf of the defendant specifically I will 
leave the parties to bear their own costs throughout. 

KS: Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING. 





M. R. Ranganatha Aiyar .. Appellant* (1st Defendant) 
v. 
Jayavelu Mudaliar andanother .. Respondents (Plaintif and 
énd Defendant). 


Indian Oaths Act (X of 1873), Ss. 8, 9 and 11—Claim petition under O. 21, 
xr. 100, Civil Procedure Code (V of 1908)~—Challenge to claimant to state on 


*A. A.A, O. No. 123 of 1939. 15th February, 1940, 
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oath—Subsequent suit under O. 21, r. 103—Whether suit was barred by 
evidence tn the earlier proceeding —Circumstances to be considered— Evidence 
on challenge confined to the particular proceeding. 

The only proper method of interpreting S. 11 of the Indian Oaths Act is 
to interpret it in conjunction with Ss.8 and 9 and that its primary meaning 
must be that the evidence given in any proceeding in which a challenge has 
been made and an oath has been taken shall be in that proceeding conclusive 
proof of the matter stated. It is clear from the expression ‘the evidence so 
given’. It cannot automatically be evidence at all except in the proceeding in 
which it is actually being received. If there is a subsequent proceeding, then 
until that statement made on oath be brought into that subsequent proceed- 
ing, it cannot be considered. 


Where in a claim proceeding under O. 21, r. 100, Civil Procedure Code, 
the decree-holder challenged the claimant to state on oath that the portion 
claimed by him was built by him, and oath having been taken and the 
claim petition ordered, the decree-holder further brought a suit under r. 103 
of O. 21, which was objected to on the ground that the challenge under oath 
haviog been accepted a suit could not be filed, 


Held, thatit was impossible to hold that unless it was clearly present to 
the minds of the parties that the evidence to be given inthe claim petition 
was in no manner to be challenged in or by a subsequent suit, an oath in these 
circumstances should relate to the claim proceedings themselves and to them 
alone. 


If that evidence was challenged in a subsequent suit the burden would be 
on the other side to establish that the challenge was originally intended to 
have effect upon any possible civil suit which might be filed under r, 103. 


Case-law discussed. 

Appeal against the order of the Disirict Court of North 
Arcot dated 12th. January, 1939 and made in A. S. No. 28 of 
1938 preferred against the decree of the Court of the District 
Munsif of Ranipet in O. S. No. 51 of 1937. 

K. V. Ramachandra Atyar for Appellant. 


K. Bashyam .1iyangar and T. R. Srinivasan for Respon- 
dents. 


The Court delivered the following 


JUDGMENT,— The appellant in this appeal claims title to the 
western half of a certain house. The respondent was a decree- 
holder against a cousin of the appellant, who, according to the 
appellant, owned the eastern half. In execution of the decree, 
the respondent took delivery of the entire house. There was then 
an application under O. 21, r. 100 by the appellant asking the 
Court to redeliver to him the western half of thishouse. During . 
the progress of the inquiry into that application, the respondent 
challenged the appellant in the following words; 


“If the petitioner swears on oath that the western half of the suit house- 
belongs to him solely and that he himself built it and at the time when the 
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plaintiff went for taking delivery it was in his possession, then to the extent 
of the western half, tbe petition may be allowed.” 


The appellant accepted the challenge and gave evidence on 
special oath in the afirmative on all the three points put to him 
by the respondent. This oath was of course followed by the 
allowing of the appellant’s petition. The respondent then filed a 
suit under r. 103 against the appellant and his brother and they 
took the objection that no suit would lie because of the 
evidence which the appellant had given on oath. This preli- 
minary objection was upheld by the District Munsif. On 
appeal, the learned District Judge of Vellore found that the 
oath was no bar to the suit and accordingly remanded the suit 
for disposal after trial on the other issues. Against that order 
of remand, the present appeal has been filed. 


The main question to be decided in this appeal is the inter- 
‘ pretation of S. 11 of the Indian Oaths Act. S. 11 which refers 
to evidence given on special oath runs as follows :— 


“The evidence so given shall, as against the person who offered to be 
bound as aforesaid, be conclusive proof of the matter stated.” 


And the question which I have now to decide is whether 
this section relates to the proceeding in which the evidence was 
given alone or whether it relates to all possible proceedings in 
which the subject-matter of the evidence given on oath may be 
involved. In favourof the latter view is no doubt the fact that 
in S. 11 no specific statement is made restricting the particular 
proceedings in which the evidence shall be conclusive proof. On 
the other hand, Ss. 8 and 9 obviously refer to some one judicial 
proceeding, and it seems to me the only proper method of 
interpreting S. 11 is to interpret it in conjunction with Ss. 8 
and 9 and that its primary meaning must be that the evidence 
given in any proceeding in which a challenge has been made and 
an oath has been taken shall be in that proceeding conclusive 
proof of the matter stated. This seems to me clear from the 
expression “the evidence so given”. It cannot automatically be 
evidence at all except in the proceeding in which it is actually 
being received. If there is a subsequent proceeding, then until 
that statement made on oath is brought into that subsequent 
proceeding, it cannot even be considered. 


It is however argued on behalf of the appellant that 
although the suit under .O. 21, r. 103, may not in one sense be 
the same proceeding as a petition under r. 100, it is, neverthe- 
less, a continuation of, or in the nature of an appeal from that 
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form of proceeding and therefore any evidence given under the 
special provisions of the Oaths Act in a proceeding under 
r. 100 must be conclusive proof in any suit under r. 103. In 
support of this argument, I have been referred to a decision in 
Krishnappa Chetty v. Abdul Khader Sakebi, in whichit has been 
held that asuit of this kind is a continuation of a claim petition 
with regard to the doctrine of ls pendens. In Krishnappa 
Chetty v. Abdul Khader Sahib}, an alienation which took place 
between the disposal of a claim petition and the institution of a 
suit was held to be affected by the doctrine of lis pendens. 
Again in Phul Kumari v. Ghanshyam Misra®, the Privy 
Council dealing with a question of court-fee, has pointed out 
how a suit of this nature to set aside an order in a claim 
petition is in the nature of an appeal or a review and therefore, 
comes within a particular provision of the Court-Fees Act and 
is chargeable with a particular sum as court-fees. It does not 
seem to me that these rulings afford much guidance in the deci- 
sion of the present appeal. No doubt, for some purposes, the 
suit which follows the order on the ‘claim petition may be a 
continuation of the same proceedings but the scheme of the Civil 
Procedure Code itself shows that there is an essential difference 
between the two. The claim proceedings is in the nature of a 
summary proceeding which gives a provisional result, and the 
scope of the suit is very much wider. It seems to me impossible 
to hold that unless it is clearly present to the minds of the 
parties that the evidence which is going to be given in the claim 
petition is in no manner to be challenged in or by a subsequent 
suit, an oath in those claim proceedings must relate to the claim 
proceedings themselves and to them alone. 


If we go back to the terms of the challenge in the present 
case, we find no doubt that the appellant was called upon to 
repeat on oath his contention that he was the owner of the 
western half of the suit house. It does not seem to me 
reasonable to argue that because the appellant was called upon 
to make that statement, the respondent was setting the whole 
question of title in tssue between himself and the appellant or 
that the respondent had in mind a complete promise never to 
proceed against the ‘appellant in the Civil Courts under r. 103. 


nnn eee nn anama ANA aa a aAA aana a aa 
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The limitation within which the challenge was made is clearly to 
“be seen in his own words: 

“That if the appellant makes the statement on oath then the petition may 
be allowed.” 

All that that means, it seenis to me, is that the respondent has 
no objection to the appellants being put in immediate possession 
of the western half of the house, if he be resolute enough to 
restate his contentions by taking a special oath. This is in 
itself a very real concession and, it seems to me, that on the 
language of the challenge itself, all that the respondent meant 
was that the particular petition in which he was engaged might 
be decided unfavourably to himself. Of course, he has not in 
so many words reserved in the challenge any right to file a suit. 
But, it seems to me, that the burden lies upon the other side to 
establish that the challenge was intended to have any effect 
upon any possible civil suit which might be filed under r. 103. 
The only way in which the evidence given in the claim petition 
could be used to defeat the respondent seems to me to be, if the 
doctrine of res judicata were to apply to the subsequent 
proceeding. Obviously, in the present case, the doctrine of res 
judicata cannot apply because the order ona claim petition is 
specifically made subject by the provisions of the Civil Procedure 
Code itsêlf to the result of a suit under S. 103 and the appellant’s 
learned advocate did not attempt to rely upon the doctrine of 
res judicata. I am accordingly of opinion that the order of the 
learned District Judge remanding this suit was correct and that 
this appeal must fail. It is accordingly dismissed with costs. 


Leave granted. 
KG. Appeal dismissed. 


Ne 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. JUSTICE LAKSHMANA Rao. 


Kallumatam Gurubasayya .. Petttioner® (Accused) 
V, 7 5 
Sanna Setra Siddalingappa .. Respondent (C omplainant). 
Indian Penal Code (XLV of 1860), S. 193—Allegation in plaint false— 
Offence under S. 193—N ecessiiy for complaint by Court—If can be evaded by 
party filing a complaint of defamation. 
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A complaint was founded on an allegation ina plaint in a suit for parti- 
tion and recovery of the share of the vendor of accused in the family proper- 
ties, 

Held, if the allegation was false the offence would be one under S. 193, 
Indian Penal Code. A complaint by the Court is necessary for a prosecution 
for an offence under S. 193, Indian Penal Code, and the parties cannot be per- 
mitted to evade that provision of law by filing a complaint of defamation. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to quash the charge 
framed against the petitioner herein in C. C. No. 60 of 1939 
on the file of the Court of the Sub-Divisional Magistrate of 
Bellary. 

A. Bhujanga Rao for Petitioner. 

A, Gopalacharlu for Respondent, 

The Public Prosecutor (V. L. Ethiraj) for the Crown, ° 

The Court made the following 


OrpER,—The complaint is founded on an allegation in a 
plaint in a suit for partition and recovery of the share of the 
vendor of the accused in the family properties and if the allega- 


‘tion is false the offence would be one under 5. 193, Indian 
‘Penal Code. A complaint by the Court is necessary for a pro- 


secution for an offence under S. 193, Indian Penal Code and 
the parties cannot be permitted to evade that provision of law 
by filing a complaint of defamation. In this view it is unneces- 
sary to consider whether a prosecution at this stage is not an 
abuse of the process of Court and the charge is quashed. 

K.S. Charge quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR, Justice HORWILL. 


The Secretary of State for India 
in Council represented by the 
Collector of West Godavari .. Appellani* (1st Defendant) 
KZA ER ' : 
Sree Rajah Malraju Venkata 
Narasimha Rao Bahadur and 
another | .. Respondents (Plaintiff and 
2nd Defendant). 


AN uriet and Boundaries Act (VII of 1923),-S. 14—Suits under by private 
persons as to boundartes—Survey officers if represent the Government and 
Government if necessary or proper parties to such suits—Right of í Govern- 
ment to costs tf impleaded. 





*S. A. Nos. 261 and 262 of 1937. 2ist February, 1940. 
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The decisions given under the Survey and Boundaries Act are by survey 
officers who, though appointed by the Government in no sense represent them 
in their actions under the Survey and Boundaries Act. Their decisions are 
binding on the parties in the absence of a suit. The Government was vot in 
the least interested in the result of the suits, for the survey officer in making 
his decisions acted not as an agent of the Government, but as a Statutory 
Officer specially empowered under the Act. The Government is neither a 
necessary nor a proper party to the suit and Government if impleaded is 
entitled to its costs from the plaintiff. 

Appeals against the decrees of the Court of the Subordinate 
Judge of Ellore in A. S. Nos, 233 and 188 of 1936, preferred 
against the decrees of the Court of the District Munsif of 


Kovvur in O. S. Nos. 191 and 189 of 1935 respectively. 
The Government Pleader (B. Sttarama Rao) for Appellant. 
K. Kameswara Rao for Respondents. 
The Court delivered the following 


JupcmMENT.—These appeals arise out of suits under S. 14 
of the Survey and Boundaries Act. 


The position in these two suits is a very curious one. The 
plaintiff was the same in the two suits and, before they were 
actually filed, he seems to have come to some arrangement with 
the two second defendants; for they filed no written statement. 
The common first defendant was the Secretary of State; and 
all the issues were framed because of the written statement of 
the first defendant. The trial Court found that the Secretary 
of State was not a necessary party; and while decreeing the 
suits, as the second defendant in each case did not oppose, 
ordered that the first defendant be given his costs on the ground 
that he was not a necessary party. 


The appeals were heard by two Judges. In A. S. No. 233 
of 1936, the Judge held that the Secretary of State was not a 
necessary party; but that his attitude in supporting the case 
of the second defendant and joining issue with the plaintiff 
disentitled him to receive costs. He thought, moreover, that 
although the Secretary of State was not a necessary party, he 
was a proper party. In A. S. No. 188 of 1936 (S. A. No. 262 
of 1937) the principal Subordinate Judge found that the first 
defendant was a necessary party in each case. The appeals of 
the plaintiff against the orders as to costs were allowed and the 
Government was ordered to pay its own costs in both Courts in 
both suits. 
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The decisions given under the Survey and Boundaries Act 
are by Survey Officers who, though appointed by the Govern- 
ment, in no sense represent them in their actions under the 
Survey and Boundaries Act. They are Statutory Officers given 
statutory powers and they act in a quasi-judicial manner; and 
their decisions are binding on parties in the absence of a suit. 
The Government was not in the least interested in the result of 
the suit; for the Survey Officer, in making his decisions, acted 
not as an agent of the Government, but as a Statutory Officer 
specially empowered under the Act. The learned principal 
Subordinate Judge in A. S. No. 188 of 1936 says: 


_ “I£ the Government is not a party to the proceeding, I do not think any 
order passed by a Civil Court may be binding (on the Government)” 

and, later “it is the Government that demarcates the survey 
numbers”. This is incorrect. It is not the Government that 
makes the survey; but a Survey Officer specially empowered by 
the Statute. Clearly, the lower appellate Court was wrong in 
thinking that the Government was a necessary party. For the 
saine reasons, the Government is not a proper party. The 
dispute was between—and only between—-the two persons 
interested in the common boundary. Upon the decision of the 
Civil Court, the Survey authorities would have to make the 
necessary changes in their registers. 


It is not denied in this Court that the Governinent was 
neither a necessary nor a proper party. The orders of the lower 
appellate Courts are however supported on the ground that 
Government, instead of contenting itself with merely stating 
that it was not a necessary party, tried to uphold the finding of 
the Survey Officer. The Government says in paragraph 1 of 
its written statement in each case: 


“The allegations in the plaint are not true and this defendant puts the 
plaintiff to strict proof of all the allegations that are not expressly admitted 
herein.” 

Then, in para. 5: 

“The allegation that the second defendant encroached upon the suit 
lands after the inclusion of the suit lands, in his adjoiming land is also 
alsolutely false. But this defendant submits that the second defendant and 
his ancestors were in possession of the suit land even prior to the block 
survey.” 

The first paragraph set out above may be excused on the 
ground that allegations were made in the plaints that the changes 


were brought about by the collusion of the second defendant 


~ 
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with the village officers. But even if it were true that some 
collusion had taken place, the Government would still not have 
been either a necessary or a proper party, as no relief was 
asked against the Government by way of damages or otherwise. 
Para. 5 cannot be defended in any way. The Government 
certainly should have adopted a neutral attitude on this point. 
However, although the Government ‘adopted an attitude which 
was not stricily neutral and adopted pleas which were beyond 
what were directly necessary for the defence of their own 
subordinates; yet the primary responsibility for raising all these 
Various issues was upon the Court. In fact, the District Munsif 
should at the outset have realised that the first defendant was 
not a necessary party; and if he had done that, no issue would 
have been framed. If there had been any doubt about it, the 
question whether the first defendant was a necessary party could 
have been raised as a preliminary issue. However that may be, 
even if the learned Munsif had any discretion in disallowing the 
costs of the first defendant on the ground that he had raised 
pleas which were not necessary, he did not do so. The lower 
appellate Courts, for reasons which I have held to be wrong, 
considered that the first Court should have disallowed the first 
defendant’s costs. If the trial Courthad a discretion, it exercised 
it in favour of the first defendant; and there are no sufficient 
grounds for interfering with that discretion. 


The appeals are therefore allowed with costs and the first 
defendant given its costs in all three Courts. Advocate’s fee 
one set in this Court. 

KS: Appeals allowed. 





a THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, JUSTICE PATANJALI SASTRI. 


Kannomkot Kelu Kurup .. Appellant* (Plaintif) 
UV. 
Cheriyath Manayil Paru Amma .. Respondent (1st Defen- 
i dant) . 


Transfer of Property Act (IV of 1882), Ss. 76 and 77—Usufructuary 
morigage of kushtkanom rights—Mortgagee not paying rents— Decree for 
reni unenforceable by lapse of time—Unpaid rent-How io be adjusted. 

There was a usufructuary mortgage of kuzhikanom rights. The mortgage 
provided that out of the rents and profits the rent payable to the fenmi should 
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be.paid every year and the balance ‘should be appropriated in lieu of interests 
on the principal. The rent fell into arrears and the jenmi obtained a decree 
for possession with rents due. The decree was not executed and became 
unenforceable owing to lapse of time, In a suit by the successor in interest of 
the mortgagor, 


Held, that the mortgagor is entitled to claim an adjustment of the unpaid 


rents due to the jenmi against the mortgage amount. 


: Immant Seshayya v. D. Lakshminarasimha Rao Pantulu, (1929) 57 M.L,J. 
800, relied on. 


Case-law discussed. 

Appeal against the decree of the District Court of North 
Malabar in A. S. No. 119 of 1935 preferred against the decree 
of the Court of the District Munsif of Payoliin O. S. No. 731 
of 1933. 


C. S. Krishnamurthi Atyar for Appellant. 
K.P. Ramakrishna Aiyar for Respondent. 


The Court delivered the following 


JuDGMENT.—The main question for decision in this appeal 
is a short one and it arises on a few undisputed facts. The 
appellant as the successor in interest of the mortgagor sued the 
respondent in whom the mortgage right has become vested for 
redemption of an usufructuary mortgage of Kuzhikhanam rights 
in the suit paramba. The mortgage, marked Ex. A in the case, 
was executed on 25th January, 1894 and it provided that out 
of the rents and profits of the paramba, the purapad (rent) 
payable to the jenmi should be paid every year and the balance 
should be appropriated in lieu of interest on the principal 
money. The mortgagee not having paid the rents due to the 
jenmi according to the stipulation in the deed, the latter brought 
a suit in 1909 against the predecessors-in-interest both of the 
appellant and of the respondent herein and obtained a decree 
for possession of the property with the rents due. This decree, 
however, was not duly executed and has now become unen- 
forceable owing to lapse of time. 


The contention of the respondent is that the appellant is 
not entitled to claim an adjustment of these unpaid rents due 
to the jenmi against the mortgage amount and compensation 
for improvements payable by the appellant as a, condition of 
redemption, as the benefit of the non-payment of these rents, 
which have now become irrecoverable should go to him, the 
appellant being only entitled to be kept indemnified against the 
claims of the jenmi.” This contention was rejected by the trial 
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Court, but was upheld by the learned District Judge on appeal 
and is urged again before me on behalf of the respondent. 


It is not disputed that the question has to be decided with 
reference to the provisions of Ss. 76 and 77 of the Transfer of 
Property Act. S. 76 so far as it is material here provides: 

“When during the continuance of the mortgage, the mortgagee takes 
possession of the mortgaged property........:+. (A) his receipts from the 
mortgaged property shall, after deducting the expenses properly incurred for 
the management of the property and the collection of rents and profits and 
other expenses mentioned in cls. (c) and (d) and interest thereon be debited 
against him in reduction of the amount, if any, from time to time, due to him 
on account of interest and, so far as such receipts exceed any interest due, 
in reduction or discharge of the mortgage money; the surplus if any, shall 


be paid to the mortgagor.” 
S. 77 says :— 


“Nothing in 5. 76, cls. (b), (d), (g) and (k), applies to cases where 
there is a contract between the mortgagee and the mortgagor that the 
receipts from the mortgaged property shall, so long as the mortgagee is in 
possession of the property, be taken in lieu of interest on the principal 
money or in lieu of such interest and defined portions of tbe principal.” 


It is perfectly clear that, by virtue of these provisions, the 
mortgagee is under a statutory obligation to apply the net re- 
ceipts from the mortgaged property in reduction of the interest 
due to him and the surplus, if any, in reduction of the principal 
money and this obligation is excluded only if and in so far as, 
there is a contract between the parties that such receipts shail 
be taken in lieu of interest on the principal money or in lieu of 
interest and portions of the principal as the case may be. The 
principle underlying these provisions, is, of course, that the 
usufruct of the mortgaged property represents mortgagor’s 
money in the hands of the mortgagee for which he is bound to 
account at the time of redemption, except tothe extent to which 
he is expressly authorized to appropriate such usufruct towards 
interest due to him or towards interest and principal, if any 
surplus is left after meeting the interest. In the present case, 
the contract between the mortgagee and the mortgagor provides 
that rent payable by the mortgagor to the jenmi should be paid by 
the mortgagee out of the receipts from the mortgaged property 
and the balance should be taken in lieu of interest.on the prin- 
cipal money. To the extent, therefore, of the receipts not paid 
to the jenmi as rent according to the stipulation in the deed, 
S. 77 cannot operate to exclude the statutory liability to account 
which S. 76 (h) casts on the respondent as the mortgagee in 
‘possession. This principle was recognised in Jm nani Seshayya 


had 


Kelu Kurup 
v. 
Paru 
Amma. 


Keln Kurup 
v7. 
Paru 
Amma, 


696. THE MADRAS LAW JOURNAL REPORTS. [1940 


v.-D. Lakshminarasimha Rao Pantului. In that case the 
annual profits from the mortgaged property was estimated to be 
Rs. 240 out.of which the mortgagee was required annually to pay 
Rs. 100 for revenue and village expenses, Rs. 60 to the mort 

gagor and appropriate the balance Rs. 80 towards the mortgage 
debt. Thedeed also provided that after the debt was discharged 
in 55 years in the manneér set forth, the creditor was to surrender 
possession of the land to the borrower. After a certain period, 
the annual payment of Rs. 60 was never made to the repre- 
sentative in interest of the mortgagor. Inasuit for redemption 
before the expiry of 55 years, the question arose whether the 
unpaid sums of Rs. 60 should have been adjusted as they fell 
due against the mortgage debt in which case, the mortgage debt 
would have been completely discharged by the time the suit was 
brought, or whether the mortgagor’s only remedy was to 
recover such unpaid amounts separately, that is, otherwise than 
in connection with the mortgage transaction, in which case the 
mortgage would still remain outstanding. The learned Judges 
held that the unpaid sums of Rs. 60 as they fell due every year 
should be taken as adjusted against the mortgage debt, and 
observed: 


“A portion (Rs. 60) was by agreement of parties excluded from the 
usufruct for a specific purpose. If the purpose failed or the term was not 
carried out, what was the result? The part excluded .reverted without any 
further act or agreement and became again profits. The mortgagee would 
then be liable to apply it in reduction of the debt. S. 76 (A) enacts that the 
mortgagee should apply the usufruct, first in reduction of the interest, then 
of the principal. This, he is bound todo under the law; so that, if a part of 
the profits initially excluded was not applied as directed, it became usufruct 
asa matter of course and without a special contract to that effect. The 
proper way then of viewing the question, is: has the part excluded, in the 
events that have happened, regained its character of rents and profits? If so 
the mortgagee has no option but to appropriate it to the mortgage debt.” 


They reinforced their conclusion by putting an illustration 
which, in substance, is the present case: 
“Let us suppose that the revenue on this land had been remitted by the 
Zamindar and the sum representing that revenue had annually been left in the 
hands of the defendant. Canitbe successfully maintained that it is nota 


part of the usufruct, which the mortgagee was bound to adjust, against the 


mortgage debt? Clearly not. The same principle applies to the facts of the 
case.” 


The respondent's learned Counsel attempted to distinguish 
the decision on the ground that the mortgagee had agreed to 
pay the mortgagor Rs. 60 whereas all that the mortgagee in the 


1. (1929) 57 M.L.J. 800. 
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present case undertook to do was to pay rent due to the jenmi 
out of the usufruct. I am unable to see how this difference 
affects the principle on which that decision was clearly based. 
In fact, the illustration which the learned Judges used in support 
of their conclusion clearly shows that the principle should apply 
a fortiori to a case like the present. 

The learned Counsel for the respondent placed reliance in 
support of his contention on certain decisions, namely, [zzat-un- 
nissa Begum v. Pratab Singhi, Fakir Muhammad Khan v. Ali 
Sher Khan, Raghubar Narain Chowdhurt v. Mohit Narasn.Jha8 
and Pandit Bachchu Lal v. Chowdhri Syed Mohammad Maha. 


The facts of the first of these cases were entirely different 
and no question arose with reference to Ss. 76 (h) and 77. A 
mortgagee decree-holder purchased the morigaged property 
subject to earlier encumbrances thereon and it turned out subse- 
quently that these encumbrances were unenforceable. The 
mortgagor thereupon sued to recover from the purchaser the 
amount of those encumbrances as unpaid purchase money and 
it was held by their Lordships of the Privy Council that he had 
no right to recover those amounts as all that he was entitled to 
was an indemnity against the incumbrances affecting the land. 
I am clearly of opinion that this principle cannot apply to 
the facts of the present case which has tobe decided with refer- 
ence to the statutory provisions referred to above. Indeed, 
even in the case of vendor and vendee, it has been held by this 
Court, in Raghunatha v. Sadagopas, that the principle of the 
above decision will not apply if the vendee agrees to pay a cer- 
tain sum of money for the land sold to him and undertakes to 
pay a portion thereof to the encumbrancers on behalf of the 
vendor. In such a case, the purchaser is regarded as agreeing 
to pay to the encumbrancers moneys belonging to the vendor 
but left with him (the vendee) to make the payment as agent 
of the vendor. See also Venkatarayudu v. Ramakrishnayyae. 
Fakir Muhammad Khan v. Als Sher Khans is the decision 
of a single Judge, Griffin, -J., of the AWahabad High Court. The 
case, no doubt, resembles the present one on the facts and does 
“support the contention of the respondent, but no reference is 
1. (1909) 19 M.L.J. 682: L.R. 26 ILA 203: LL.R. 3l All. 583 (P.C.). 
2. (1911) 10 LC. 113. “3. (1927) LL.R. 7 Pat. 44, 
7 ~~ 4, (1933) 37 C.W.N. 457 (P.C.). 


5. (1911) 21 M.L.J. 983: ILL.R. 36 Mad. 348. 
6. (1937) 2 M.L.J. 307. 
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made to Ss. 76 and 77 of the Transfer of Property Act and all 
that is referred to by way of authority for the view taken was 
a previous unreported decision of that Court. With all respect 
to the learned Judge, I think the decision is open to question 
and I am unable to follow it. ` 


In Raghubar Narain Chowdhuriv. Mohit Narain Jhal, 
there was a term in the usufructuary mortgage deed that all 
profits from increased income should go to the mortgagee and 
this was particularly stressed by James, J., who observed: 


“The mortgage bond specifies a sum of Rs. 91-15-0, as the annual 
income which the mortgagees may expect to derive from the property; but 
it is expressly provided that any income in excess of this shall go to the 
mortgagees in possession and that the mortgagors will have no concern with 
it, Mr. Pugh contends on behalf of the appellants that the assignee of the 
equity of redemption is not concerned to know how the mortgagees applied 
their annual profits, provided that no additional liability was thereby cast 
upon the mortgagors.” 


The decision therefore appears to proceed on an express 
term in the mortgage bond there in question. Though S. 77 of 
the Transfer of Property Act was referred to in the opening 
sentence of the judgment as reported, there is no discussion 
either of that section or of S. 76 (h) to show how the conclu- 
sion arrived at is in accord with those provisions, and the 
decision in Fakir Muhammad Khan v. Ali Sher Khan?, was 
merely followed. 

In Pandit Bachchu Lal v. Chowdhri Syed Mohammad 
Mah8, there was a provision in the mortgage deed that the 
mortgagee shall appropriate the surplus profits towards inte- 
rest: 


“The mortgagors having no claim for profits and the mortgagee having 
no claim for interest” 


and it was held that the case fell within S. 77 and the 
mortgagee was not liable to account for the rents and profits. 
This decision has clearly no application to the present case. 
Two subsidiary questions were also raised by the respon- 
dent’s counsel; first, that the claim of the appellant for the back 
rents payable to the jenmi should be treated as a claim to set-off 
and that only so much of it as is not barred by limitation 
should be allowed; secondly, in any case, no interest should 
be allowed on these arrears. Both these contentions are, 
however, answered by the decision in Kanna Pisharodi v. 


~ ee 





1, (1927) LL.R.7 Pat. 44. 2 (1911) 10 I C. 113. 
3, (1933) 37 C.W.N. 457 (P.C.). 
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Kombi Achani, where itis pointed out that a claim of the kind 
put forward by the appellant cannot properly be described as a 
set-off and that in taking accounts in such cases, interest on both 
sides should be allowed. It is a matter of adjustment in the 
taking of accounts in the redemption action—vide the last para- 
graph of S. 76 of the Transfer of Property Act. 


For the reasons indicated, the decree of the lower appellate | 


Court is set aside and that of the Court of the District Munsif 
restored. Interest at 6 per cent. per annum on future unpaid 
rent will be allowed till delivery of possession. The appellant 
will have his costs here and in the lower appellate Coust. This 
will be subject to such orders as may be passed in C. M. P. 
No. 3694 of 1939 which will be sent to the trial Court for 
disposal. l 

K. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT ILADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MR. 


JUSTICE ABDUR RAHMAN. 


Rajah Tadakamalla Seetharamachan- 
dra Rao Bahadur, Zamindar of Be- 
thavole, South Vinagadapa, etc., 


Nizam’s Dominions .. Appellant® (Plaintiff) 
v. 
Sree Rajah Kotagiri Satyanarayana 
Rao Bahadur and others .. . Respondents (Defen- 
dants). i 


Water-course—Duty of neighbouring estate owners not to prevent flowing 
of water as per mamool—Damage whether necessary to be proved for injunc- 
tion, 3 

There were two neighbouring proprietors in relation to a natural water- 
course which was flowing between their two estates which formed before 
partition among the plaintiff and defendants one estate. By the partition deed 
the water-course was to be kept joint and none of them should cause obstruc- 
tion to supply channels flowing as per mamool till that date from one part to 
another. The question of controversy was whether the plaintif was entitled 
to put up a bund and could restrain defendants- from interfering with 
plaintiffs raising of bund. 

Held, that from the evidence in the case since the putting up a bund was 
an infraction of the right of the defendants, the defendants'had-every right 
to have it removed without showing any damage. 


1. (1885) I.L.R. 8 Mad. 381. 
* Appeal No. 21 of 1936, -- > ; © 16th November, 1939. `~ 
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Bickett v. Morris, 1 Scotch Appeals 47 and Kanakayya v. Narasimhulu, 
(1895) I.L.R. 19 Mad. 38, followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada dated 11th April, 1935 and passed in OQ. S. 
No. 81 of 1929. 


Ch. Raghava Rao, M. S. Ramachandra Rao and D. R. 


Krishna Rao for Appellant. 


B. Sitarama Rao and P. Sivaramakrishnayya for Respon- 
dents, 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—The facts necessary for the 
disposal of this appeal lie in a narrow compass. The question 
in dispute is between two neighbouring proprietors in relation ` 
to a natural water-course known as Durgadevi Cheruvu which 
flows between the two estates of North Vinagadapa and the 
South Vinagadapa. The plaintiff is the owner of the estate of 
South Vinagadapa, and defendants 1 and 2 are the owners of 
North Vinagadapa. Both these estates formed part of one 
estate which belonged to two brothers who partitioned it in 
1844 by a deed of partition dated 29th August, 1844 (Ex. N). 
Under the said partition it was stipulated that the mountains, 
water-courses and certain other properties should be kept joint 
and none of them should cause obstruction to the supply 
channels and water channels owing as per mamool till that date 
to the tanks from one part of the estate to another. 

The Durgadevi vagu rises in a forest in the North-east of 
both the estates and flows in a westerly direction and empties 
itself into the Durgadevi tank within the limits of Vinagadapa 
South. It is the case of the plaintiff that mo portion of the 
Durgadevi vagu flows through the estate of North Vina- 
gadapa. But it is the case of the defendants that a portion 
of the vagu flows through a donka which is common to both 
parties and that the said donka forms part of the boundary of 
both the estates. That the donka belongs in common to the 
proprietors of both the estates cannot be disputed. This was 
not controverted by the plaintiff or his witnesses. The frst 
issue was raised on the basis of the joint ownership of the 
donka. Itis also the defendants’ case that the course of the 
vagu is in the form of a big curve marked as B, C, A, in the 
plan Ex. C when it traverses the donka and not in a straight 
course. .It is the case of the plaintiff that the course of the 
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vagu has always been straight falling within the limits of the 
plaintiff’s estate and that no portion of it goes through the 
common donka. The necessity for the action has according to 
the plaintiff been occasioned by the demolition of a bund 
marked A, B in Ex. C which is at the southern extremity of 
the donka by the defendants in July, 1929, after it was repaired 
by the plaintiff. The plaintiff alleges that in 1925, there was a 
cyclone which caused an erosion in the Durgadevi vagu and 
diverted the water in a circular course in the vagu preventing 
the water reaching the Durgadevi tank and a bund was built in 
order to prevent such a diversion and the said bund existed 
from 1925 to July, 1929, when the defendants demolished it. 
Certain criminal proceedings were started in consequence and 
the parties were ultimately referred to a regular suit. The 
defendants denied that there was any such bund erected in 1925 
and alleged that the bund was newly erected in 1929 because 
the defendants constructed a channel called the Gopavaram vagu 
to lead water from Gopavaram tank which isin the extreme east 
of their estate to the Durgadevi vagu to increase the water- 
supply of Durgadevi tank, that by reason of the bund having 
been erected water which was naturally flowing from the donka 
into the tank known as Rallacheruvu was interfered with and 
they suffered damages thereby. 


The main question in controversy between the parties is 
whether Durgadevi vagu was flowing in a straight course or in 
a bent course through the common donka, The suit is in 
substance fora declaration that the plaintiff is entitled to put up 
a bund to the Durgadevi vagu at the portion marked A B, and 
for an injunction restraining the defendants from interfering 
with the plaintiff when he raises any such bund or when repairs 
are effected for the same. In fact all the issues relate solely to 
this question. A larger question as to the water of Durgadevi 
vagu flowing into the Rallacheruvu vagu was also raised in the 
pleadings. But no issues were framed in regard to that matter 
though some evidence was let in on this question also. The 
main question for decision is only as to the right of the plain'iff 
to put up a bund in the Durgadevi vagu as alleged by him. 
This is again dependent upon the question whether the vagu 
runs in a straight course or ina bent course. The plaintiff can 
only succeed if it runs only in straight course. If the finding is 
that it goes in a bent course the plaintiff’s suit fails. The 
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learned Subordinate Judge has found that the Durgadevi vagu 
was flowing in a bent course and not in a straight course at the 
disputed locality and that the vagu does not lieexclusively in the 
estate of the plaintiff. Itis this finding which Mr. Ragnava 
Rao attacks on behalf of the plaintiff. The evidence relating 
thereto has been elaborately discussed by the learned Subordinate 
Judge and in view of the fact that we are agreeing with his 
conclusion we think it unnecessary to deal with the evidence at 
length. We propose to refer only to. a few salient features 
which render the plaintiff’s case improbable. 


[Their Lordships after discussing the evidence proceeded 
thus :] 

The question is whether the plaintiff is entitled to erect a 
bund. The donka being common property, its bed belongs to 
both the plaintiff and defendants 1 and 2. Mr. Sitarama Rao 
bas contended that it is not open to the plaintiff to put up the 
bund and interfere with the enjoyment of the common property 
and that defendants 1 and 2 have a right to prevent the putting 
up of the bund even though they are not able to show any 
damage or the likelihood of any damage. It seems to us that 
this contention is well-founded. In Bickett v. dforris!, Lord 
Westbury enunciated the principles at page 62 thus:, 

"It is wise, therefore, to lay down the general rule, that, even though 
immediate damage cannot be described, even though the actual loss cannot 
be predicted, yet, if an obstruction be made to the current of the stream, that 
obstruction is one which constitutes an injury which the Courts will take 
notice of, a3 an encroachment which adjacent proprietors have a right to have 
removed. In this sense, the maxim has been applied by the law of Scotland 
that where you have an interest in preserving a certain state of things in 
common with others, and one of the persons who have that interest in 
common with you desires to alter 1t, you have a right to preserve the state of 
things unimpaired and unprejudiced in which you have that existing 
interest.” 


Applying this principle it was held in Kanakayya v. Nara- 
simhulu®, that one of the two tenants in common of a party wall 
could not raise the party wall with a view to building a super- 
structure on his own tenement without the consent of the 
other tenant though he might suffer no inconvenience therefrom. 
The principle laid down in Bickett v. Morris!, has been 
approved by their Lordships of the Judicial: Committee in 





1, 1 Scotch Appeals 47, 2. (1895) I.L.R. 19 Mad. 38. - 
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Maung Bya v. Maung Kys Nyot, (Vide thè observations of 
Lord Atkinson at pages 500 and 501). Therefore the putting 
up of the bund A B in this case is an infraction of the right of 
the defendants and the defendants have every right to have it 
removed without showing any damage. But in this case it is 
admitted by the plaintiff’s witnesses themselves as already stated 
that the bund would prevent any water from overflowing the 
vagu and reaching the Rallacheruvu. The defendants have 
this right even under Ex. N which clearly provides that no 
obstruction should be caused to the water flowing as per mamool 
in the channels from one estate to another. 


But there remains another question which was raised by 
Mr. Raghava Rao. He has asked for an injunction restraining 
the defendants from interfering with the Durgadevi vagu. The 
defendants asserted a right to take water from the vagu 
through certain passages which according to Mr. Raghava Rao 
were newly dug after the institution of the suit as will appear 
from the several applications made by his client in the lower 


Court for the appointment of a Commissioner to inspect the. 


locality and prepare a plan of the existing topographical 
features. Unfortunately, an issue was not raised relating thereto 
but there is no doubt, that the question whether any water would 
overfow from the Durgadevi vagu in its natural condition 
having regard to the situation of the vagu and the defendants’ 
lands did arise and the evidence establishes that during the time 
of high flood or when water reaches a certain height in 
Durgadevi vagu it would overflow into Rallacheruvu vagu. In 
fact in the written statement the claim that was put forward by 
the defendants was that the water of the vagu has been flowing 
uninterruptedly into the Rallacheruvu vagu from time immemo- 
rial and the plaintiff had no legal right to impede the usual flow 
of the vagu. All that the defendants can claim in this case is 
that the plaintiff should not do anything which would prevent 
the overflow of the water in its natural state from the Durgadevi 
vagu into a Rallacheruvu vagu either during high floods or when 
the water reaches a particular level which would cause an 
overflow of the water. Once the water falls on the defendants’ 
land, the defendants can take such steps as they may to conserve 
it. Ifthe defendants have got any other right, it is open to 
them to take such appropriate proceedings as they may be 


ee 
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advised to have it declared and safeguarded ang. it cannot be 
gone into in this suit. 


In the result the appeal fails and is dismissed with costs. 
K.C, l Appeal dismissed. 


sient s 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice HORWILL. 


Pandita Viswanadha Yegneswara | 
Sastri .. Appellani* (Plaintiff) 
U. s 
The Secretary of State for India 
in Council represented by the 
Collector, East Godavari, Coca- 
nada . Respondent ( Defendant). 
Madras Revenue Recovery Act cr of 1864), 5. 58 -Dispute as to area of 
land and assessment—Crvil Court tf can consider the question, 
Where revenue authorities wrongly estimated the assessment and objec- 


tion was raised that the area of the land had been wrongly estimated and the 
revenue authorities therefore arrived at a wrong figure in regard to the 


` assessment, 


Held, even if S. 58 of A Revenue Recovery Act does not operate as a bar 
to the granting of a declaration as to the area it will be clearly improper for 
a Civil Court to exercise its discretion and give a declaration which will have 
the effect of circumventing the provisions of S, 58 of the Revenue . Recovery 
Act. 


Second appeal against the deċree of the Court of the 
Subordinate Judge of Cocanada in A. S. No. 216 of 1935, 
preferred against the decree of the Court of the District Munsif 
of Cocanada in O S. No. 71 of 1932: 

D. Narasaraju and P. S. Sarma for Appellant. 

_ The Government Pleader (B. Sttarama Rao) for Respon- 
dent. l i 

The Court delivered the following 

JUDGMENT.— [he plaintiff's contention seems to be that the 
area of his land has been wrongly estimated by the Revenue 
authorities and that they therefore arrived at a wrong figure in 
regard to the assessment due by him. The trial Court dismissed 
his suit on the ground that a Civil Court was prohibited by 
S. 58 of the Revenue Recovery Act from considering the ques- 
tion raised by the plaintiff and that decision was upheld in 
appeal. 





“*S, A. No. 1052 of 1936. "Ist December, 1939. 
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There is no doubt in my mind that the lower Courts were 
right. In disputing the areaof his land the plaintiff is disputing 
the amount of the assessment; for the assessment is calculated 
on the basis of the areas of wet and dry lands. It is realised 
by the learned advocate for the appellant that to some extent 
S. 58 acts as a bar; but the plaintiff is now willing to forego his 
claim to a refund of what he alleges to be an excess assessment 
and is prepared to confine his appeal to his right to a declaration 
that the area of his land is 25°35 acres and not 27-91 acres as 
shown in his patta. S. 58 does not merely prohibit the passing 
of a decree with regard to assessment; but also prohibits a Civil 
Court from taking into consideration or deciding any question 
as to the amount of assessment fixed. In considering whether 
the area is 25:35 acres or 27-91 acres, the Court is necessarily 
deciding a question with regard to the amount of assessment. 
After all, what, the plaintiff is interested in is not so much the 
area of the lands shown in his patta as the amount of assessment 
that he has been called upon to pay. ; 


Even if 5.58 does not operate asa bar to the granting 
of a declaration as to the area, it will be clearly improper for a 
Civil Court to exercise its discretion and give a declaration 
which will have the effect of circumventing the provisions of 
S. 58 of the Revenue Recovery Act. 


The learned advocate for the appellant ae anta several 
authorities which he considers to be helpful; but 1 will only 
refer to the two upon which he lays most stress. The first is 
Madathapu Ramayya v. Secretary of State for India in 
Councili, which was a case in which the Revenue authorities 
taxed a man for encroachment of his pial on a public road. It 
was there held that the Government had no right to assess such 
encroachment and that a Civil Court was entitledto say so. The 
remark in the judgment of Bashyam Aiyangar, J., is relied 
upon: 

“Civil Courts have jurisdiction to decide whether or r not the land or per- 
son is at all under liability to be assessed for land revenue.” 

That is true; if in the present case the wrong area were due 
to the fact that the Government had insisted on including some 
item of land in his patta which was not his at all, then the 
plaintiff would no doubt have some cause of action in a Civil 
Court. Secretary of State for India in Council v. V. K. 





a 


1. (1903) 14 M.L.J. 37: LL,R. 27 Mad. 386 (F.B.). 
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Ramanujachariari is a decision of Devadoss and Jackson, JJ., 
which has been overruled by their Lordships of the Privy 
Council and is not therefore of much value as an authority. In 
so far as that judgment referred to the effect of S. 58 of the 
Revenue Recovery Act, their Lordships of the Privy Council 
said that they expressed no opinion. Devadoss, J., said on that 
point: 

“Such assessment being illegal and sira vires, the plaintiff is not debarred 
from bringing this suit by the provisions of S, 58o0f the Revenue Recovery 
Act.” 

If the revenue authorities had acted ultra vires, by assessing 
some property on which they had no right to levy assessment— 
such as was found to be the case in Madathapu Ramayya v. 
Secretary of State for India in Councila—then no‘doubt a Civil 


Court can say so. 


The appeal fails and is dismissed with costs. 
K.S. Appeal dismissed. 


PRIVY COUNCIL. , 
[On appeal from the Federal Court of India. | 
PRESENT :—-VISCOUNT MAUGHAM, Lorp PORTER AND SIR 


GEORGE RANKIN. 


Hori Ram Singh .. Appellani* 
l U te, 
The King-Emperor .. Respondent. 


Procedure—Federal Couri of India—Appeals to Privy Council—Only 
admissible in substantial cases. 

Appeals from the Federal Court of India to the Privy Council should 
be admitted only in cases of real substance. Appeal held inadmissible on the 
ground that it arose’ only out of the construction of a very exceptional 
section of the Government of India Act, 1935, the question raising a technical 
point and one which would have no application in the future. 


Petition fur special leave to appeal from a judgment} and 
order of the Federal Court of India dated 12th April, 1939, 


‘partly reversing ahd partly affirming a judgment and order of 
the High Court at Lahore, dated 20th October, 1938. 


The facts are found in the report of the Federal Court 


‘‘udgment in (1939) 2 M.L.J. (Supp.) 23. 


Fe ee Aa ameta a ar Aa A ae 
i 1. (1924) 47 M.L.J. 780: LL.R. 48 Mad. 282. 
2. (1903) 14 M.L.J. 37: LL.R. oh a a 
"18th January, 1940.. i bas, cha eae 
JK (1939) 2 M.LJ. (Supp.) 23. _ 
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The Federa! Court having refused the petitioner leave to 
appeal against that order to His Majesty in Council, he applied 
to the Board for special leave to appeal. 

Robert Gibson, K. C. and C. J. Colombos for Petitioner. 

G. D. Roberts, K. C. and W. Wallach for the Crown were 
not called upon to argue. 

18th January, 1940. Their Lordships’ judgment was 
delivered by 

ViscounT MaucuaM.—Their Lordships do not require to 
hear Counsel for the Crown. 

This is an application for special leave to appeal in forma 
pauperts from a judgment of the Federal Court of India, and 
it has the distinction of pee the first application for such leave 
from that Court. 


The question which arises is as io the true construction of 
S. 270, sub-S. 1, of the Government of India Act, 1935. It is 
in these terms: “No proceedings, civil or criminal, shall be 
instituted against any person in respect of any act done or 
purporting to be done in execution of his duty as a servant of 
the Crown in India or Burma before ‘the relevant date”, which 
is the Ist April, 1937, “except with the consent”, putting it 
shortly as applying to this particular case, “of the Governor” 
of the Province in which the petitioner was employed. It is 
perfectly clear, therefore, that this section is in the nature of an 
exceptional section which is intended to afford some measure 
of protection to certain public servants in relation to acts done 
or purported to be done in execution of their duty, being acts 
done before the date in question. 


Their Lordships ought not to forget the fact that the 
matter has been before the Federal Court and that an appeal 
from the Federal Court should not lightly be admitted by this 
Board, and should only be admitted if it arises in a really 
substantial case. 

In this case it does not seem to their Lordships that iie 
matter is anything but one concerned with the construction of a 
very exceptional section which will have no application in the 
future, and it is a technical point. They have had the.view of 
the Federal Court with regard to it and, having regard to all 
the circumstances of the case and bearing in mind the ingenious 
argument which has been .presented.to them, they do not think 
that this is a case in which their Lordships should advise His 
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? 
Majesty to grant leave to appeal. In those circumstances, the 
application for leave must be dismissed. The Council Office fees 
will be remitted as it is a petition in forma pauperis, but 
otherwise there will be no order as to costs. , 
Solicitors for Appellant: Hy. S. L. Polak & Co. 
Solicitors for Respondent: The Solicitor, India Office. 


R. C. C. Petition dismissed. 

Ko: 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BURN. 

_. Appellani* (1st Defendant) 
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Angora Satyanarayanamurthy 
: De 
Angora Venkamma and another .. Respondents (Plaintiffs 1 
and 2). 
Madras Hereditary Village Offices Act (III of 1895), S. 21—S cope. - 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in A. S. No. 18 of 1935 preferred 
against the decree of the Court of the District Munsif of 
Ramachandrapuram in O. S. No. 156 of 1933. 

Plaintiffs sued to divide the suit lands (Village Service Inam 
lands) in which both the first plaintiff and first defendant had joint 
rights. The Revenue Courts had already declared the rights of the 
parties and had given symbolical possession of half share to- the 
first plaintiff. It was contended that the case dealt with the 
emoluments of a carpenter’s service Inam and Civil Court had no 
jurisdiction on account of Ss. 13 and 21 of the Madras Here- 
ditary Village Officers Act. 

M.S. Ramachandra Rao for Appellant. 

Challa Rama Rao for Respondents. 

The Court delivered the following 

JupGMENT.—The appellant’s claim that the suit was barred 
by S. 21 of Madras Act III of 1895 cannot be allowed. This 
is not a suit for recovery of the emoluments of a Village Office 
(S. 13 of the Act) but a suit for partition of the inam land 
between two persons whose right to the inam in equal shares 
has already been established. 

This appeal is dismissed with costs. 

Leave refused. 

Kid: 


_ * S. A, No. 1212 of 1936, 


Appeal dismissed. 


ist Febryary, 1940, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE 
HORWILL, 


The Hindu Religious Endowments 


Board, Madras .. Appellant* (7th Defendant) 
v, 
Namburu Krishnamacharyulu and 
others .. Respondents (Plambjf and 


Defendants 2 to 6). 


Hindu Religious Endowments Board—Scheme for management of temple 
—Power of supervision of the Board in respect of appointment of staff, etc., 
made subject to final control of District Judge for the time being—If confitcts 
with unrestricted power conferred on the Board by the statute—Effect. 

In a scheme for management of a temple it was provided that the general 
power of supervision exercised by the Hindu Religious Endowments Board 
over the work of the trustees and in respect of the appointment of the staff 
should be subject to the final control of the District Judge for the time being. 

Held, this restriction is in conflict with the statute which gives absolutely 
unrestricted power of supervision of the Board in those matters and such 
restriction should be removed. 

Appeal against the decree of the District Court of Guntur 
dated 15th December, 1936 and passed in O. S. No. 3 of 1934. 

P. V. Rajamannar and K. Subba Rao for Appellant. 

V. Subramanyam for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—In this appeal which is preferred by 
the Hindu Religious Endowments Board, Madras, through its 
President the. only point pressed is that certain modifications 


in the scheme sanctioned by the District Judge of Guntur 


should be made. The scheme was one for the management ` 


of the well-known temple of Sri Lakshmi Narasimhaswami at 
Mangalagiri in the Guntur District. This scheme has been in 
operation from 1917 onwards (vide Ex. A the Rajinama 
scheme). The present suit was instituted by a worshipper with 
the sanction of the Board for the removal of the existing 
trustees, for the appointment of proper trustees and for a 
modification of the scheme. The District Judge held that there 
was no necessity to remove any of the trustees or to consider 
any of the prayers in the plaint except the prayer for a modifi- 
cation of the scheme and directed certain modifications. It 
would appear that though the Board put its views before the 
Court in its written statement, nevertheless when the case came 
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up for hearing the Board was not represented by any one and 
the modifications made by the learned Judge in the Court below 
were made without the advantage of the Board’s suggestions in 
the matter. 

The objection taken now in appeal relates to two different 
matters. One is to theaddition ofcertain words in paras. 18 
and 19 to the original scheme and the other to the provision 
regarding the appointment of trustees contained incl. (3) of 
the decree. Paras. 18 and 19 provide that the general power 
of supervision exercised by the Hindu Religious Endowments 
Board over the work of the trustees and in respect of the 
appointment of the staff should be subject to the final control 
of the District Judge for the time being. This restriction 
appears to be in conflict with the statute which gives absolutely 
unrestricted power of supervision to the Board in these matters 
and we therefore accept the appeal so far as this point is 
concerned and direct that the words “subject to final orders 
of the District Judge for the time being” and “subject to the 
final control of the District Judge for the time being” found 
in paras. 18 and 19 be deleted. 

The other objection is to the provision contained in cl. 3 of 
the decree providing that the place of the retiring trustee should 
be filled by the District Judge after calling for applications and 
after considering the views of the Hindu Religious Endowments 
Board and the remaining trustees. We do not think that there 
is anything really objectionable in this provision and we see no 
reason to interfere with this provision in the decree. 

The parties will bear their own costs, and they will be at 
liberty to take their costs out of the endowment. 


K.S. Appeal accepted in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE BURN AND MR. Justice LAKsH- 
MANA Rao, 





Narayanan Chettiar .. Appellant® (Petittoner- 
2nd Defendant) 
2. 
Chidambaram Chettiar .. Respondent (Respon- 
deni-Plaintiff ). 


Gril Procedure Code (Y of 1908), 0.9, r. 13—A pplication under pending 
trial—Interim order on applicant to deposit costs of suit or furnish security 


neal 





” 


*A.A.O. No. 460 of 1938. 6th February, 1940. 
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for decree amouni—Power to thake—Dismissal of application for failure to 
furnish securtty—Propriety. 


Pending trial of an application under O. 9, r. 13 of the Civil Procedure 
Code, the Subordinate Judge had no power to order that the applicant should 
deposit the costs of the suit or furnish security for the decree amount, Ifhe 
had dealt with the application on its merits and had decided to grant it 
merely prescribing conditions under O. 9,r. 13 no appeal would have been 
entertained. The Judge could not dismiss the application for not furnishing 
security. 

_Appeal against the order of the Court of the Subordinate 
Judge of Devakottai dated 7th September, 1938 and made in 
LA. No. 218 of 1938 in O. S. No. 187 of 1937. 

T. L. Venkatarama Aiyar for Appellant. 
G. N. Chari for Respondent. 
The Court delivered the following 


JupGMENT.—The order of the lower Court cannot be up- 
held. The learned Subordinate Judge had no power to order, 
pending trial of an application under O. 9, r. 13 of the Code 
of Civil Procedure that the applicant should deposit the costs 
of the suit or furnish security for the decree amount. If he 
had dealt with the application on its merits and had decided to 
grant it merely prescribing conditions under O. 9, r. 13, no 
appeal would have been entertained. No such order was 
passed and the learned Subordinate Judge has dismissed the 
application merely because the security was not furnished. 
That he could not do. The order dismissing the application is 
accordingly set aside. The application must be restored to file 
and disposed of according to law. Costs to abide and follow 
the result. 


KS, Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, JUSTICE PANDRANG Row AND MR. JUSTICE 
HORWILL. 





Manthiri Goundan .. Appellant* (Petitioner) 

v. ” 

Arunachalam Goundan and another .. Respondents (Respon- 
- ; dents). 


Civil Procedure Code (V of 1908), O. 21, r.90-—‘Sale of property of 
person since adjudged insolvent—Insolvent if person affected by sale. 





Saran 
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The-words “whose interests are affected by the sale” must be construed 
in their ordinary sense and it is too much to ‘say that merely because a 
person is adjudicated insolvent his interests are not adversely affected by the’ 
sale of property that belonged to him before adj udication. 


Case-law reviewed. 


Subbaraya Goundan wy. K PORRO: Chettiar Bank, (1933) 65 M. L. J. 719 
(F.B.), followed. 


Appeals against the ordi of the Court of the Subordinate 
Judge of Coitnbatore dated 9th December, 1937 and 2nd March, 
1938 and made in E. A. Nos. 651 and 1863 of 1937 in E. P. R. 
No. 509 of 1935 in O. S. No. 18 of 1934. l 7 

S. Thyagaraja ziyar for Appellant. 

V. C. Viraraghavachari for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—These appeals are connected. One is 
from an order dismissing the application of the appellant to 
restore to file the petition to set aside a sale presented by him 
which had been dismissed for default; and the other is an 
appeal from the order dismissing the petition to set aside the 
sale. The appellant who was the first defendant in O. S. No. 18 
of 1934 had been adjudicated an insolvent and the application 
was made by him to set aside the sale on various grounds. 
That application was dismissed for default on the 9th December, 
1937. An application to restore the petition: to file was made 
on the next day and that also was dismissed. As a result we ’ 
have two appeals from the two orders which were passed against 
the appellant. So far as the application made on the 10th 
December, 1937, to restore the petition to file is concerned it is 
not seriously argued that such a petition was competent. “The 
learned Subordinate Judge relied on the Full Bench decision in 
Arunachalam v. Veerappa Chettiar! and his finding to the effect 
that the petition to restore the application_to sel aside the sale is 
not maintainable is obviously right. It follows from this that 
C. M. A. No. 304 of 1938 has no substance and must be dis- 
missed. -It is -accordingly dismissed with costs. 


The other appea? which is from the order dismissing the 
application to set aside the sale is pressed mainly on the ground 
that the finding of the Court below that such an application 
made -by -the appellant: is not competent because he had been 
ad judicated as an insolvent 1 is wrong, and further on the ground 





kad 


1. (1931) 61 M.L,J. 348: A.LR. 1931 Mad. 656 (F,B.). 
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that on the merits it had been held that the appellant was really 
disabled by illness from attending Court when his application 
came on for hearing and therefore the application for adjourn- 
ment that was made to the Court below on this ground of 
illness ought to have been allowed instead of being rejected. 
The first point, namely, the appellant’s right to apply to have 
the sale set aside is governed by the provisions of O. 21, r. 90 
of tbe Civil Procedure Code under which the application was 
made. That rule provides that any person whose interests are 
affected by the sale may apply to set aside the sale. The 
question therefore for decision is whether the appellant is not a 
person whose interests are affected by the sale of the properties 
in question. Those properties were undoubtedly his properties 
which had been mortgaged and which had been sold in execution 
of the mortgage decree. His adjudication as an insolvent and 
the-vesting of these properties and all his other properties in 
the Official Receiver no doubt deprived him of all interest in 
the property in praesenti. But does this mean that he ceased 
to be a person whose interests are affected by the sale of the 
properties? The point is really concluded in our opinion by 
the Full Bench decision in Subbaraya Goundan v. Veerappa 
Chettiar Bankı. That was also a case of an insolvent and it 
was held that the insolvency of the judgment-debtor did not 
per se render it incompetent for him to continue proceedings 
initiated by him under O. 21, r. 90 and that he had also a right 
to prefer an appeal from an order dismissing such an applica- 
tion. There is an earlier case reported at page 359 of the same 
volume of the Madras Law Journal decided by a single Judge, 
namely, Swaminatha Odayar v. Kalyanarama Atyangar2. We have 
also been referred to the latest Full Bench decision in Ayyappa 
v. Kast Perumal8, in which it is pointed out by the learned Chief 
Justice that the narrower meaning given to the phrase “whose 
interests are affected by the sale” in certain decisions is not the 
correct meaning to be given to those words but that the words 
should be taken to mean any person whose pecuniary interests 
are immediately and directly affected and that the decision in 
Kathiresan Chetisarv. Ramasamt Chetitar4, which interpreted the 
words to mean having an interest in the property sold was wrong, 


and that decision was overruled expressly by the Full Bench. 


1. (1933) 65 Pears 719 (B.B.). 
2. (1933) 65 M L.J. 359, 
3. (1939) 1 M.L.J. 163: I.L. R. a aoe 374 (F,B.). 
4. (1914) 27 M.L.J. 3 
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In these circumstances it is obvious that the learned Subordinate 
Judge was not right in coming to the contrary conclusion 
relying on the cases reported in Hart Rao v. Offictal Assignee, 
Madras! and Venkataramanayya v. Bangarayya®, which were 
not concerned with the words with which we are now concern- 
ed, namely, the words found in O. 21, r. 90, but with thé word 
“aggrieved” found in the Insolvency Acts. It seems to us that 
the words. “whose interests are affected by the sale” must be 
construed in their ordinary sense, and it is too much to say that 
merely because a person is adjudicated insolvent his interests 
are not adversely affected by the.sale of. property that belonged 
to him- before adjudication. For instance, if the insolvent’s 
property is really worth a lakh of rupees and is sold. fraudu- 


lently for-Rs. 10,000 his interests are clearly affected by such a 
sale. There is no reason why these words should be interpreted 


in a narrow sense; on the other hand, as observed already, the 
point is concluded by authority which is binding on us and we 
would follow it even if it was‘not so binding because we take 
the same view. We. find therefore. that the lower Court’s 
finding on the right of the appellant to present the applica- 
tion to set aside the sale is wrong and that he is entitled to 
present the application and to ask the Court to ad NU Gak upon 
it. - - DI eG | sika 

The only other quéstion that remains is sheheni sii 
tioner had a reasonable opportunity. of being heard when his 
application came on for hearing. -This would turn on the ques- 
tion of the propriety of thë order of the Court below refusing 


to grant an adjournment’ which was applied for on the’ 9th 


December, 1937. It is not now ‘setiously: disputed that the 
appellant was really too ill to be present in Court on that day as 
he had undergone an: operation for fistula. There is the evi- 
dence of the doctor who attended on him and there is really no 
room for doubt on the point; and it may-therefore: be taken as 
established that the appellant -was- really disabled by his 
illness: from being present in Court -when his application to 
set aside the sale came on for hearing. In these circum- 
stances the Court below: ought “to have granted the 
adjournment that was applied for ‘because the appellant was 
entitled to have ; a reasonable opportunity of being present in 


1. (1926) 50 M.L.J.'358: I.L.R. 49 Mad. 461 (FB). 
a 2. (1934) 67 ML J 942, 
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Court when his application was being heard on its merits. 
It is said that what the appellant wanted was merely to 
have his evidence taken on commission and this he could have 
done in spite of his illness which did not prevent his giving 
evidence in his own house. This loses sight of the fact that the 
appellant was not entitled as a matter of course to have a 
commission taken out because the -provisions relating to the 
issue of a commission do not apply to execution proceedings. 
Even otherwise, though there is this reference to examination 
of the appellant on commission for the purpose of obtaining his 
evidence, it does not mean that the appellant was not also 
anxious to exercise his right and privilege of being present him- 
self in Court when his case was being taken up. Ordinarily a 
party is entitled to be given a reasonable opportunity for being 
physically present himself when his case is being heard, and if 
his physical presence is made impossible by reason of illness, 
justice requires that he should be given anadjournment for the 
purpose of enabling him tobe present... In the present case the 
Court below was made aware of the illness which prevented the 
appellant from being present in Court and an application for ad- 
journment had been made onthis ground. In the circumstances 
we areof opinion that the lower Court erred in refusing to grant 
an adjournment and it follows that the appellant should be given 
afresh opportunity of establishing his case., This appeal is 
therefore allowed and the order of the Court below dismissing 
the application to set aside the sale is set aside and the applica- 
tion is remanded to the Court below for fresh disposal on the 
merits according to law. The costs of this appeal will abide 
the event and should be provided for in the revised order to 


be. passed by the Court below. 
K.S. _ Appeal allowed. 
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A Government servant in respect of his Provident Fund amount had, 
under the Provident Fund Rules, nominated his concubine excluding his wife 
on the ground that she was judicially separated from him as she was in 
receipt of separate maintenance. On his death the widow filed a suit fora 
declaration that the nomination of the concubine was invalid and that she 
alone was entitled to the amount. 

Held, "judicial separation” must be given its technical meaning. It is 
impossible in technical language to speak of a Hindu wife or husband as 
being “judicially separated” from one another. The Provident Fund Rules, 
r. 17, note (1) cannot be taken to exclude a Hindu wife who had obtained a 
decree for separate maintenance. The widow is entitled to the amount and 
she is under no liability to obtain a succession certificate. 


Appeal against the decree of the Additional Judge, City 
Civil Court, Madras, dated 7th March, 1939 and passed in O.S. 
No. 919 of 1937. 


S. Amudachari for Appellant. 

A. Subramanyam and C, Vedagirirama Sastri for Respon- 
dent. 

The judgment of the Court was delivered by 


King, J.—The subject-matter of this appeal is the sum 
standing to the credit of one D. G. Chetty in Provident Fund. 
D. G. Chetty was a Government servant who died in the 
year 1937, In 1928, the present plaintiff, who is D. G. Chetty’s 
widow, filed a suit against him for separate maintenance and in 
May, 1929, was given a decree. In August 1929, D. G. Chetty 
made a fresh nomination under the rules of the Provident Fund 
by which he appointed the first defendant, his mistress, as the 
person entitled to receive the amount of the fund in case of his 
death. 

The question before us is whether the plaintiff or 
the first defendant is entitled to this money, or to put 
it in other words, whether the nomination made by the 
subscriber in August, 1929, is a valid nomination under the rules 
ornot. The learned Additional City Civil Judge has held that 
the nomination is valid and comes within the scope of Note 1 to 
r. 17. R. 17 deals with the disposition of a provident fund 
upon the death of a subscriber before retirement and mentions 
the various contingencies which will arise. Under Note 1, it 
gays that: | 

“A husband may make a written application for the exclusion of his wife 


from participation under cl. (b), if she has been judicially separated from 
HIM) pecans 


The question before us can therefore once again be stated 
in this way: ‘Is a Hindu wife who has obtained a decree for 


I] THE MADRAS LAW JOURNAL REPORTS. 717 


separate maintenance judicially separated from her husband? ” Subha- 
If she is judicially separated from him, it is conceded that the ae 
nomination in this case is within the powers of the depositor Kannammal. 
under the rule. If she has not been, the effect of the Provident King, J. 
Fund Rules is to vest the whole of this fund in the plaintiff. 

The learned Additional City Civil Judge holds that the words 
“judicially separated” in this note must be given an extended 

meaning. In para. 32 in setting out the argument of the learn- 

ed Advocate for the first defendant, he says that “judicially 
separated” has to be interpreted as “meaning and including the 

judicial recognition or adjudication of the right of a person to 

live separately from her spouse.” 


The learned City Civil Judge then goes on to point out 
various analogies between the position of a Hindu wife who has 
obtained a decree for separate maintenance and a Christian wife 
who has obtained a decree for judicial separation in the 
technical sense. We are emphatically of opinion that in arriving 
at the meaning of the words “judicially separated” we must take 
their technical meaning rather than a more popular and extended 
meaning unless there are very good reasons shown to the con- 
trary from an analysis of the Provident Fund Rules themselves. 
The expression “judicial separation” and its cognate form 
“judicially separated” are not expressions to be found in ordinary 
language. They are expressions of the law with a distinct and 
exact technical meaning. It is impossible in technical language 
to speak ofa Hindu wife or husband as being judicially separated 
from one another. Nodoubt, if the words were construed apart 
from their legal context, it might be possible to say that when a 
judge holds that a wife was justified in living apart from her 
husband, she has been separated from her husband by judicial 
action. But, as we say, there must be cogent reasons to compel 
us to adopt any such extended meaning for these words. When 
we examine the Provident Fund Rules as a whole, we are led to 
the irresistible conclusion that their main purpose is to preserve 
the rights of the family of the subscriber to receive his Provident 
Fund in the event of his untimely death. The word ‘family’ is 
defined in the rules and of course includes the depositor’s wife. 
We think that there must be some strong reasons why a person 
who isstilla member of the depositor’s family should be excluded 
from the benefit of these rules. According to the interpretation 
which the learned Advocate for the respondent would have us 
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adopt, the plaintiff, although she has herself suffered ill-treatment 
from her husband, has to be excluded from the benefit of these 
rules. We can see no reason why if the general purpose of the 
Provident Fund Rules is to ensure that a depositor’s Fund 
shall go in the absence of other members of his ‘family’ to 
his wife, the fact that a wife has been driven by her husband’s 
conduct to live apart from him and to sue for the maintenance 
to which she is entitled as a wife, should prevent her from 
receiving the amount of his Provident Fund after his death. 
The provisions of the law with regard to judicial separation are 
contained in Ss. 22 to 25 of the Divorce Act (IV of 1869). 
According to S. 22, a decree for judicial separation is to replace 
a decree which had theretofore been in force for a divorce 
a mensa et toro. According to S. 24: 


“In every case of a judicial separation under this Act, the wife shall, 
from the date of the sentence, and whilst the separation continues, be'consi- 
dered as unmarried with respect to property of every description which she 
may acquire, or which may come to or devolve upon her.” 


According to S. 25: 

“In every case of a judicial separation under this Act, the wife shall 
whilst so separated, be considered as an unmarried woman for the purposes 
of contract, and wrongs and injuries, and suing and being sued in any civil 
proceeding ; and her husband shall not be liable in respect of any contract, act 
or costs entered into or done, omitted or incurred by her during the separa- 
tion.” 

Under S. 23, a decree for judicial separation may be granted 
on the application of either the husband or the wife. As already 
‘mentioned, the learned City Civil Judge has drawn several 
analogies between the position of a Hindu wife who obtains a 
decree for separate maintenance and a Christian wife who obtains 
a decree for judicial separation under the Divorce Act. 
‘But this analysis of the sections of the Divorce Act shows that 
‘judicial separation is a separation far wider than the relationship 
existing between a Hindu husband and wife in the situation of 
:the depositor and the plaintiff in this case. We think that the 
first note to r. 17 of the Rules was inserted not m order to give 
‘the depositor wider latitude in the disposition of his own pro- 
perty, but in order to exclude for the purposes of the Rules a 
.wife who has been in the strict sense of that term ‘judicially 
separated’ because such a wife, although not completely divorced 
‘from him and therefore not completely excluded. {rom his family, 
is yet, partly excluded from his family, to the considerable extent 
shown by the various sections to which we have referred. A 
«Christian wife judicially separated from her husband is therefore 
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very near in status to a stranger, and we think the intention of 
the framers of the rules of the Provident Fund must have been 
to allow the depositor to ignore her as if she had been completely 
divorced from him. When we look at the rules from this point 
of view, that their main purpose is to preserve for the members 
of the depositor’s family the right to receive his Provident 
Fund, we can see no reason to think that the framers of the 
Rules would have intended to exclude a Hindu wife who had 
obtained a decree for separate maintenance. The status of such 
a Hindu wife is not, in any real sense, equivalent to the status 
of a wife judicially separated under the Divorce Act, and we 
can see no reason why a Hindu wife who has been placed in the 
unfortunate position of having to sue for separate maintenance 
owing to her husband’s conduct should for any purpose be con- 
sidered as outside the list of those who are entitled to benefit 
under the Rules. 

We accordingly are of opinion that the decision of the 
learned Additional City Civil Judge is wrong, and that this 
appeal must be allowed and that the plaintiff’s suit with respect 
to the Provident Fund must be decreed with costs throughout. 

The learned Additional City Civil Judge has appended a note 
to para. 43 of his judgment to say that: 


“the decree in this suit shall not be treated as exonerating either the 
plaintiff or the first defendant or the second defendant from obtaining the 
necessary certificate under the Indian Succession Act or the Admunistrator- 
General’s Act.” 


It was, in our opinion, quite unnecessary for this note to 
have been added to the judgment. The parties to a proceeding 
of this kind are under no liability to obtain any Succession 
Certificate; the amount vests in them upon the death of the 
depositor. 

K.S. 





Appeal allowed: 
[FULL BENCH. ] 
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to have been committed sn relation to a proceeding in Couri—Revistonal 
jurisdiction of High Couri—W kether civil or criminal, 

In respect of complaints as to offences alleged to have been committed 
in relation to proceedings in Court, 

Held, a Civil Court does not cease to be a Civil Court when it is 
considering an application made to it under S. 476, Criminal Procedure Code, 
and if for the purpose of that application it remains a Civil Court it must be 
goyerned by the provisions of the Code of Civil Procedure. 

An application for revision arising out of proceedings in a civil suit 
must be dealt with as a Civil Revision Petition and a similar application 
arising out of criminal proceedings as a Criminal Revision Petition. 

Case-law discussed. 


King-Emperor v. Karri Venkanna Patrudu, (1916) 31 M.L.J. 440 (E.B.), 
followed. 


In re D. S. Raju Gupta, (1939) 1 M.L.J. 480: LL.R. (1939) Mad. 439, 
overruled. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, praying the High Court to revise the order of the 
District Court of Tinnevelly dated 30th August, 1939 and made 
in C. M. A. No. 6 of 1939 preferred against the order of the 
Court of the Subordinate Judge of Tinnevelly dated Ist December, 
1938 and made in O. P. No. 19 of 1939, etc. 

These petitions came on for hearing with reference to 
r. 37 of the Criminal Rules of Practice and Orders, 1931 and 
S. 476 of the Code of Criminal Procedure. 

N. Rajagopala Aiyangar for P. S. Raghavarama Sastri, 
K. S. Rajagopalachari for K. Rajah Atyar and S. Ramachandran 
for R. Sundaralingam for Petitioner. 

The Advocate-General (Sir A. Krishnaswamt Atyar) for 
Respondents. 

The Court delivered the following 

Jupements. The Chief Justice —Three matters have been 
placed before this Full Bench and they can be dealt with 
conveniently in the same judgment as they all involve the same 
question. The first case arises out of a suit which was tried by 
ihe Subordinate Judge of Tinnevelly. The plaintiff contended 
that a post card which had been put in evidence by the first and 
second defendants on the allegation.that it had been written by 
the third defendant to the second defendant was a false docu- 
ment. Subsequently the plaintiff filed an application asking the 
Court to prosecute the three defendants under the provisions of 
S. 476 of the Code of Criminal Procedure for offences alleged 
to have been committed under Ss. 463, 464, 471, 473 and 476 of 
the Indian Penal Code. The Court dismissed the application and 
the Subordinate Judge’s decision was upheld by the judgment 
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of the District Judge on appeal. The plaintiff bas now asked 


this Court to revise the order of the District Judge under the 
provisions of Ss. 435 and 439 of the Code of Criminal Procedure 


and to direct the prosecution to take place. In the second case 
an application was made to the Court of the District Munsif of 
Tiruvarur by the petitioner, the assignee of a decree, to direct 
the prosecution of the respondents under Ss. 206 and 207 of the 
Indian Penal Code. The application was granted by the District 
Munsif, but the respondents appealed to the District Judge of 
East Tanjore, who reversed the order of the District Munsif. 
The petitioner asks that the order of the District Munsif be 
restored by this Court under its powers of revision under 
Ss. 435 and 439 of the Code of Criminal Procedure. The third 
matter arises out of an application filed by the second defen- 
dant in a suit in the Court of the Subordinate Judge of 
Mayavaram against the respondents. The application was 
rejected by the Subordinate Judge and on appeal to the District 
Judge of East Tanjore the decision was upheld. The petitioner 
asks this Court to direct under the provisions of S. 115 of the 
Code of Civil Procedure a complaint to be made. 

R. 37 of the Criminal Rules of Practice and Orders of 
this Court provides that every application made to a Criminal 
Court under the provisions of Ss. 476, 476-A or 485, of the 
Code of Criminal Procedure and every appeal filed against an 
order made under these sections, or filed in a Court of Session 
against an order of a Court of Small Causes in the 
mufassal under S. 486 of the Code of Criminal Procedure shall 
be registered as a Criminal Miscellaneous Petition and a 
Crimiual Appeal respectively. The rule further directs that 
such applications or appeals when filed in a Civil Court shall 
be registered as Civil Miscellaneous Petitions and Civil Miscel- 
laneous Appeals respectively and states that the rule applies to 
revision petitions also. The question which the Court is called 
upon to decide is whether the petitions now under discussion 
shall be registered as Criminal or Civil Revision Petitions. In 
the recent case of In re D. S. Raju Guptal, Pandrang Row, J., 
held that the jurisdiction which is exercised by a Civil Court in 
filing a complaint under S. 476 of the Codeof Criminal Pro- 
cedure is a jurisdiction exercised under that Code and that revi- 
sion petitions to this Court should be filed on the Criminal Side 
~ and not on the Civil Side. The learned Judge was of the 
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opinion that r. 37 was ultra vires. The question is one of consi- 
derable importance because the revisional powers of this Court 
under the Code of Criminal Procedure are greater than the 
powers conferred on it by S. 115 of the Code of Civil 
Procedure. Under the latter Code the Court can only interfere 
when a Subordinate Court appears to have exercised a jurisdic- 
tion not vested in it by law, or to have failed to exercise a 
jurisdiction so vested, or to have acted in the exercise of its 
jurisdiction illegally or with material irregularity. Under 
5. 439 of the Code of Criminal Procedure the High Court has 
power to exercise any of the powers conferred on a Court of 
Appeal by Ss. 423, 426, 427 and 428, and therefore has the 
power to interfere on a question of fact when in its opinion the 
finding of a Subordinate Court is against the weight of 
evidence. The question now under discussion has been the 
subject of other decisions of this Court and has also been debated 
in most of the High Courts of India. I shall in due course 
refer to the cases which have been quoted to us in- argument, 
but before doing so, it is desirable to refer in some detail to the 
sections of, the Code of Criminal Procedure which have RERIG 
on the question. 

5. 195 (1) (b) of the Code as it now stands states that no 
Court shall take cognizance of any offence punishable under 
Ss. 194, 195, 196, 199, 200, 205 to 211 and 228 of the Indian 
Penal Code when the offence is alleged to bave, been committed 
in, or in relation to, a proceeding in Court, except on the com- 
plaint in writing of the Court or of some other Court to which 
the Court is subordinate. Sub-S. 1 (c) contains a similar provi- 
sion with regard to an offence described in S. 463 or punishable 
under Ss. 471, 475 or 476 of the Indian Penal Code. Before 
the Code of Criminal Procedure was amended the section did 
not require the Court to file the complaint. It only required the 
Court to give its previous sanction to the complaint being filed. 
sub-S. (3) of S. 195 reads as follows :— 


“For the purposes of this section, a Court shall be deemed to he subor- 
dinate to the Court to which appeals ordinarily lie from the appealable 
decrees or sentences of such former Court, or in the case of a Civil Court 
from whose decrees no appeal ordinarily lies, to the principal Court 
having ordinary original civil jurisdiction within the local limits of whose 
jurisdiction such Civil Court is situate: 

Provided that— 

(a) Where appeals Jie to more than one Court, the Appellate Court of 

inferior jurisdiction shall be the Court to which such Court shall be deemed 


— — 


to be subordinate ; and 


hd 
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(b) Where such appeals lie to a Civil and also to a Revenue Court, such 
Court shall be deemed to be subordinate to the Civil or Revenue Court 
according to the nature of the caseor proceeding in connection with which 
the offence is alleged to have been committed.” 

S. 476 states that when a Civil, Revenue or Criminal Court 
is of opinion that it is expedient in the interests of justice that 
an inquiry should be made into any offence referred to in 
5. 195, sub-S. (1), cl. (b) or clause (c) which appears 
to have been committed in or in relation to a proceeding in that 
Court, the Court may, after such preliminary inquiry, if any, 
as it thinks necessary, record a finding to that effect and make 
a complaint in writing which shall be forwarded to a Magis- 
trate of the first class having jurisdiction, whereupon the 
Magistrate shall proceed according to law and as if upon com- 
plaint made under S. 200. S. 476-A permits a superior Court 
to make the complaint where the subordinate Court has omitted 
to do so, and S. 476-B allows appeals from orders made on 
such matters by the subordinate Court. S. 476-B reads as 
follows — 

“Any person on whose application any Civil, Revenue or Criminal Court 
has refused to make a complaint under S. 476 or S. 476-A, or against whom 
sucha complaint has been made, may appeal to the Court to which such 
former Court is subordinate within the meaning of S. 195, sub-S. (3), and the 
superior Court may thereupon, after notice to the parties concerned, direct 
the withdrawal_of the complaint or, as the case may be, itself make the 
complaint which the subordinate Court might have made under S 476 and if 
it makes such complaint, the provisions of that section shall apply accord- 
ingly.” 

1 have already referred in general terms to S. 439 of the 
Code, but it is necessary to examine its provisions more closely 
in conjunction with the provisions of S. 435. S. 435 states 
that the High Court or any Sessions Judge or District Magis- 
trate or any Sub-Divisional Magistrate empowered by the Local 
Government in this behalf may call for and examine the record 
of a proceeding before an inferior Criminal Court situate 
within the local limits of its or his jurisdiction for the purpose 
of satisfying itself or himself as to the correctness, legality or 
propriety of any finding, sentence or order recorded or passed, 
and as to the regularity of any proceedings of the inferior 
Court. The section only gives power to call for the record of a 
proceeding before an inferior Criminal Court. S. 439 reads as 
follows :— 


“(1) In the case of any Sekaa the record of which bas been called 
for by itself or which has been reported for orders, or which otherwise 
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comes to its knowledge, the High Court may. in its discretion, exercise any 
of the powers conferred on a Court of Appeal by Ss 423, 426, 427 and 428 or 
ona Court by S. 338, and may enhance the sentence; and when the Judges 
composing the Court of Revision are equally divided in opinion, the case shall 
be disposed of in manner provided by S. 429. 


(2) No order under this section shall be made to the prejudice of the 
accused unless he has had an opportunity of being heard either personally or 
by pleader in his own defence. 


(3) Where the sentence dealt with under this section has been passed by 
a Magistrate acting otherwise than under S. 34, the Court shall not inflict a 
greater punishment for the offence which, in the opinion of such Court, the 
accused has committed, than might have been inflicted for such offence by a 
Presidency Magistrate ora Magistrate of the First Class. 


(4) Nothing in this section applies to an entry made under S. 273, or 
shall be deemed to authorize a High Court to convert a finding of acquittal 
into one of conviction. 


(5) Where under this Code an appeal lies and no appeal is brought, no 
proceedings by way of revision shall be entertained at the instance of the 
party who could have appealed. 


(6) Notwithstanding anything contained in this section any convicted 
person to whom an opportunity has been given under sub-S. (2) of showing 
cause why his sentence should not be enhanced shall, in showing cause, be 
entitled also to show cause against his conviction.” 


Although the section does not in terms say that the High 
Court’s power of revision is confined to criminal cases it seems 
to me to be obvious that the section is not intended to travel 
beyond cases in Criminal Courts. Sub-S. (1) states that when 
the record has been called for the Court may enhance the 
“sentence”. Sub-S. (2) says that no order under the section 
shall be made to the prejudice of “the accused” unless he-has 
had an opportunity of being heard. Sub-S. (3) deals with the 
matter of “sentence”. Sub-S. (4) provides that nothing in the 
section applies to an entry made under S. 273 of the Code or 
be deemed to authorize the Court to convert a finding of 
“acquittal” into one of “conviction”, and sub-S. (5) prohibits 
the Court from exercising revisional powers where the Code 
gives the right of appeal and no appeal has been preferred. 


The only other section which calls for mention before 
proceeding to examine the authorities is S. 478, which. is to the 
effect that when any offence contemplated by S. 195 is 
committed before a Civil or Revenue Court, or is brought 
under the notice of a Civil or Revenue Court, in the course 
of a judicial proceeding, and the case is triable exclusively by 
the High Court or Court of Session, or the Civil or Revenue 
Court thinks that it ought to be tried by the High Court or 


I] THE MADRAS LAW JOURNAL REPORTS. 729 


Court of Session, the Civil or Revenue Court may, instead of 
sending the case under S. 476 to a Magistrate for inquiry, itself 
complete the inquiry, and commit or hold to bail the accused 
person to take his trial before the High Court or Court of 
Session, as the case may be. For the purpose of an inquiry 
under this section the Civil or Revenue Court may exercise all 
the powers of a Magistrate and its proceedings in such inquiry 
shall be conducted as nearly as may be in accordance with the 
provisions of Chapter XVIII and of Chapter XXXIII in cases 
where that Chapter applies and shall be deemed to have been 
held by a Magistrate. The fact that the Legislature consi- 
dered that in such a case the Civil or Revenue Court should be 
given the powers of a Magistrate is not without significance. 
The section shows that in holding the inquiry it is still a Civil 
Court and it is necessary to give it the authority of a Magistrate 
for the purpose. 


R. 37 of the Criminal Rules of Practice of this Court 
is based on the judgment of Bhashydm Aiyangar, J., in In re 
Chennanagoud!. The learned Judge was firmly of the opinion 
that the High Court cannot, under the provisions of Ss. 435 and 
439 of the Code of Criminal Procedure, revise an order passed 
by any Court other than a Criminal Court under cl. (0) or 
(c) of sub-S. (1) of S. 195 of the Code according sanc- 
tion for the prosecution of any person who is alleged to have 
committed any of the offences referred to in that section. 
When the judgment of Bhashyam Aiyangar, J., was delivered 
the Code of Civil Procedure, 1882, was in force and the corres- 
ponding section to S. 115 of the present Code was S. 622. 
While he was of the opinion that the provisions of the Code of 
Criminal Procedure could not be invoked when there were pro- 
ceedings in a Civil Court under Ss. 195 and 476 of the Code of 
Criminal Procedure he recognized that in a proper case the 
High Court would have powers of revision under the Code of 
Civil Procedure. 


In Raghunatha Patro v. Govinda Patro?, this Court held 
that it had no power under S. 115 of the Code of Civil Pro- 
cedure to interfere in revision with the decision of a Revenue 
Court, and since that.case..was decided this Court has not 
revised decisions of Revenue Courts unless the case was of a 
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nature which justified the issue of a writ of certiorari. In 
Rajah of Mandasa v. Jagannayakului, which: was decided by a 
Full Bench, doubts were cast on the correctness of the decision 
in Raghunatha Patro v. Govinda Patro2, except so far as Ch. XI 
of the Madras Estates Land Act, 1908, was concerned, but that 
decision has been not overruled and has in fact since been 
followed. On the other hand, the Calcutta High Courthas from 
early days considered that it had power to revise decisions of 
Revenue Courts. In his judgment in In re Chennanagouda’, 
Bhashyam Atyangar, J., observed that as this Court had no 
power to interfere with the decision of a Revenue Court under 
S. 195 of the Code of Criminal Procedure it was difficult to see 
on what principle similar proceedings of a Civil Court.could be 
revised under S. 439 of the Code of Criminal Procedure. It 
has been suggested in the present case that as this Court has no 
power to interfere with the decision of a Revenue Court it would 
mean, if the view of Bhashyam Aiyangar, J, is to prevail, that 
an order of a Revenue Court directing proceedings to be institut- 
ed for an offence referred to in S. 195 of the Code of Criminal 
Procedure or an order refusing to institute proceedings would 
not bé’subject to revision at all. This may very well be the 
case, but because the legislature has failed to provide for such 
an eventuality the Court cannot step in and remedy the defect. 

That must be left to the legislature. 


It was held bya Bench of three Judges of this Court 
(Oldfield, Sadasiva Aiyar and Seshagiri Asyar, JJ.) in King- 
Emperor v. Karri Venkanna Patrudu4, that on an application 
for revision of an order of a Civil Court granting sanction to 
prosecute under S. 476 of the Code of Criminal Procedure the 
Court’s powers of interference are limited to S. 115 of the 
Code of Civil Procedure and therefore the High Court cannot 
interfere under S. 439 of the Code of Criminal Procedure. It 
is true that Sadasiva Aiyar, J., expressed doubt as to the 
correctness of the decision of Bhashyam Aiyangar, J., in In re 
Chennanagoudas, but as the practice of treating such matters as 
being of the nature of Civil Revision Petitions had existed for 
fourteen years in this Province he did not- wish to reopen the 
question. This decision must be regarded as expressing the law 





1. (1931) 63 M L.J. 450: LL.R. 55 Mad. 883 (F.B.). 
2, Wa 55 M.L.J..798 (F.B.). . 3. (1902) LL.R. 26.Mad. 139. 
4, (1916) 31 MLJ.440(FB). 17 
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in this Province unless it is overruled by a Bench of greater 
strength or the Legislature interferes, 


In Janardhana Rao v. Lakshmi Narasammal, a Bench 
composed of Beasley, C.J. and Bardswell and Burn, JJ., beld 
that in an appeal under S. 476-B of the Code of Criminal 
Procedure in a civil proceeding the appellate Court has 
power, under cls. (c) and (d) of S..423 of that Code to 
remand the matter to the lower Court for proper disposal. The 
application of the Code of Criminal Procedure is certainly not 
in keeping with the decision in King-Emperor v. Karri Venkanna 
Patrudu®, but as Bardswell, J., who delivered the judgment of 
the Bench in Janardhana Rao v. Lakshmi Narasammal, said that 
it was unnecessary to discuss whether the proceedings of a 
Civil Court under S. 476-B could be revised by a High Court 
under S. 439 of the Code of Criminal Procedure, and this in 
spite of the fact that Atng-Emperor v. Karri Venkanna 
Patrudu2, was mentioned in the Order of Reference, the conclu- 
sion is that it was not intended to question.the authority of that 
decision, illogical though this may be. The basis of the decision 
in Janardhana Rao v. Lakshmi Narasamma}, was that the 
matter was of a criminal rather than of a civil character, but 
_ if this were the governing factor, the decision in King-Emperor 

v. Karri Venkanna Patrudu8, would be wrong. The Bench 
which decided Janardhana Rao v. Lakshm: Narasamma! could 
not overrule the decision in the King-Emperor v. Karri. V eñ- 
kanna Patrudu2 and did not purport to do so. 

In holding in In re D. S. Raju Guptas, that the jurisdiction 
which is exercised by a Civil Court in filing a complaint under 
5. 476 of the Code of Criminal Procedure is a jurisdiction 
exercised under that Code and is of acriminalnature. Pandrang 
Row, J., also did not consider the ruling of the Full Bench in 
King-Emperor v. Karri Venkanna Patrudu3 or the judgment 
of Bhashyam Aiyangar, J., in In re Chennanagoudas. His judg- 
ment was: based on Janardhana Rao v. Lakshmi Narasammal, 
and on the decision of the Lahore High Court in Dhanpat Rai 
v. Balak Kamb and that of the Bombay High Court.in Emperor 
v. Bhaiu Sadus. 


1. (1933) 65 M.L J. 873: I.L.R. 57 Mad. 177 (F.B.). 
2.` (1916) 31 M.L.J. 440 (FB). 
3. (1939) 1 M.L.J. 480: LL.R. (1939) Mad. 439.. 
4, (1902) LL.R. 26 Mad. 139. 5. (1931) LL.R. 13 kan 342 (F.B). 
, 6. I.L.R. (1938) Bom..331 (F.B,). 
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The opinion of the Calcutta High Court is in agreement 
with the opinion of this Court as expressed in In re Chennana- 
goudal and King-Emperor v. Karri Venkanna Patrudu?. In 
Emperor v. Har Prasad Das®, a Full Bench of five Judges 
(Jenkins, C. J. and Harrington, Stephen, Asutosh Mookerjee 
and Holmwood, JJ.), held that where an order has been passed 
by a Civil Court under S. 476 of the Code of Criminal Pro- 
cedure, S. 439 has no application. The High Court can only 
exercise the revisional powers under S. 115 of tbe Code of 
Civil Procedure. This decision was accepted without om 
in Surendranath Maiti v. Sushilkumar Chakrabarts4. 

The opinion of the Bombay High Court expressed in 
Emperor v. Bhaiu Sadu was also that of a Full Bench. The 
Court held that the reference in S. 476-B to S. 195 (3) of the 
Code of Criminal Procedure only determined the forum and not 
the character of the Court. It was considered that a Civil 
Court in passing an order under S. 476-B was exercising juris- 
diction in a criminal matter, and therefore its order could be 
revised under S. 439 of the Code of Criminal Procedure. 


A Full Bench of three Judges of the Allahabad High Court 
discussed the question in In the matter of the Petition of Bhup 
Kunwars. Two of the learned Judges (Stanley, C.J. and Blair, 
J.) were of the opinion that in a proceeding under S. 476 of 
the Code of Criminal Procedure arising out of a civil suit the 
Court had no jurisdiction to revise under S. 439 of that Code, 
but the third learned Judge (Banerji, J.) was of the contrary 
opinion. Banerji, J., considered that as S. 439 gave the High 
Court the right in “any proceeding” to exercise the powers con- 
ferred on a Court of Appeal the seclion must be deemed to 
apply to a proceeding in a Civil Court as well as to a proceeding 
in a Criminal Court. He refused to read S. 439 in conjunction 
with S. 435. I do not consider that S. 439 can be read alone, 
but even when read alone I consider that there is strong indica- 
tion that it has reference only to criminal proceedings as I 
have already pointed out. 

The practice of the Lahore High Court has been to treat 
revision petitions as falling within S. 439 of the Code of 
Criminal Procedure irrespective of whether the order under 





1. (1902) L.L.R. 26 Mad. 139, 2. (1916) 31 M.L.J. 440 (F.B.) 
3. (1913) I.L.R. 40 Cal. 477 (F.B.). 4. (1931) IL R. 59 Cal. 68 
5. LL.R. (1938) Bom. 331 (F.B.). 6. (1903) IL.R. 26 All. 249 (F.B.), 
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revision was passed by a Civil, Criminal or Revenue Court and 
in Dhanpat Rai v. Balak Rami, a Full Bench decided that the 
practice should not be departed from. 


I have said enough to indicate that there has been a great 
divergence of opinion on the question, but so far as this Court is 
concerned, it is at present governed by the decision in King-Em- 
peror v. Karri Venkanna Patrudu’, and this Bench has no power 
to reverse that decision. Nor do I think it should do so, even 
if ithad the power. As I have indicated, S. 439 only applies to 
cases which come before the Criminal Courts within the mean- 
ing of the Code of Criminal Procedure. In my opinion a Civil 
Court does not cease to be a Civil Court when it is considering 
an application made to it under S. 476, and if for the purposes 
of that application it remains a Civil Court it must be governed 
by the provisions of the Code of Civil Procedure and not by 
those of the Code of Criminal Procedure. The fact that an 
appeal from an order passed on an application when it has been 
dealt with by a Civil Court lies to an appellate Civil Court 
emphasizes the civil character of the Court dealing with the 
application. In the wording of the relevant sections of the 
Code of Criminal Procedure, I can find no justification for 
regarding the Court as being anything but a Civil Court. The 
position is not a satisfactory one because an application for 
revision arising out of proceedings in a Civil suit must be dealt 
with on a different basis from a similar application arising out 
of criminal proceedings, but it is a situation which the Court 
cannot remedy, but only regret. It is a situation which the 
Legislature alone can deal with and I trust that in the near 
future action will be taken. 


I hold that the petitions now before the Court should be 
numbered as Civil Revision Petitions and dealt with on that 
basis. 


King, J :-— lagree. 
Krishnaswamt Atyangar, J.:—I entirely agree, but inas- 
much as it has been suggested in Dhanpat Rat v. Balak Ramt, 


per Tekchand, J., that the reasons given by Bannerji, J., in 
his dissenting judgment in In the matter of the Petitionof Bhup 





1. (1931) I.L.R. 13 Lah. 342 (F.B.). 
2. (1916) 31 M.L.J. 440 (F.B.). ` 
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Kunwari, have not been met, I desire to add a few words. So far 
as that judgment relied on the practice which then obtained in 
the Allahabad High Court, it is enough to say that the practice 
here has been different. In fact it appears that whichever 
view found acceptance at the hands of the. learned Judges 
who have had to consider the point, it was the result to a 
large extent of the practice prevalent in the particular 
Court which was also no doubt sought to be supported by a 
consideration of the language of the statute. To my mind, 
the dominant consideration however appears to have been 
furnished in almost every one of the decided cases by the 
existing practice of the Court concerned. It will not al- 
together be out of place for me to examine the correctness 
of the opposite view, in so far as it has been sought to be 
supported by what has been called the wider language employed 
in S. 439, as compared with S. 435. The suggestion is that 
whereas the power to call for records, is restricted by S. 435, 
to the proceedings of an inferior Criminal Court alone, such 
a restriction does not find placein S. 439, which confers the 
power of revision, on the High Court. That power is given it 
is said in the case of any proceeding not necessarily the 
proceeding of an inferior Criminal Court, the record of which 
has been called for by the High Court, or which has been 
reported for its orders, or which otherwise comes to its know- 
ledge. In other words, the argument is that while the High 
Court’s power to call for records is a limited power under 
S. 435, limited, it is said, to the proceedings of an inferior 
Criminal Court, the opening words “in the case of any proceed- 
ings” in S. 439 standing unqualified by any such limitation, 
implies a larger power, that is, a power to revise the proceedings 
of all subordinate Courts Civil as well as Criminal. I am not 
however satisfied that there is any substance in this argument. 
It will be seen on examination, that the whole Chapter in which 
these two sections occur, is concerned with the subject of 
reference and revision and regulates the relative procedure to 
be followed with respect to the proceedings of inferior Criminal 
Courts only. All the sections in this Chapter, except three, 
namely, Ss. 439, 440 and 442, refer expressly to subordinate 
Criminal Courts. The two latter sections are purely procedural, 





1. (1903) LL.R. 26 All. 249 (F.B.), 
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relating respectively to the right of audience, and the necessity 
for certification of the order passed in revision to thesubordinate 
Court concerned. If we leave them out of account, S. 439 
would, if the argument were sound, remain the solitary exception 
in a Chapter, which but for this exception, is concerned purely 
with the orders of Criminal Courts; and I am naturally 
disinclined to adopt such a construction unless the language is 
sufficiently express for the purpose. 


5. 439 posits a situation in which, the records have been 
called for under S. 435, or a report received under S. 438, or a 
proceeding of a subordinate Court otherwise come to the know- 
ledge of the High Court. By these three modes or any of them, 
information has to reach the High Court, before it can proceed 
to exercise its power of revision. Plainly here a multiplicity of 
channels of information is alone contemplated, and not a multi- 
plicity in the nature or character of the information itself on which 
the High Court is to act. The records of an inferior Criminal 
Court alone, can be called for under S. 435. The report under 
S. 438 can again only be in respect of the proceedings of such a 
Court. Logically it would seem that it must be the proceedings 
of a similar Court but coming otherwise to its knowledge that 
the High Court is empowered by S. 439, to revise. In other 
words, the section postulates an identity in the nature and 
character of the proceedings subjected to its revision though 
there may be a variety in the means of information. The 
words “or otherwise” occur in Ss. 436, 437 and 438 in connec- 
tion with “any record”, “any case” and “any proceeding’ 
respectively, and in these contexts it is impossible to imagine 
Courts other than inferior Criminal Courts being intended. I 
am constrained to hold, on a comprehensive consideration of the 
object and scope of the Chapter, and of the wording of the 
sections themselves taken as a whole and not in isolation, that 
there is no support for the opposite construction. 


K. S. Petitions- -directed to be numbered as 
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[FULL BENCH.] - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED ` Henry LIONEL LEACH, Chief 
Justice, Mr. JUSTICE KING AND MR. JUSTICE KRISHNASWAMI 
AIYANGAR. 


Chikleanna Chettiar alias V. S. 


- Nanjappa Chettiar .. Pettttoner* (Appellant) ” ; 
VU. l : 
V.S. Perumal Chettiar and 
= another .. Respondents (Respondents) . 


Land Acquisition Act (I of 1894), S.3(d)—Dectsion of Subordinate 
Judge appointed under—Appealability under Civil Procedure Code. _ 
¢ The decision of the Subordinate Judge as a judicial officer appointed by. 
the local Government under S. 3 (d) of the Land Acquisition Act to perform 
the functions of the Land Acquisition Court is a decree and is appealable 
under the Civil Procedure Code in the ordinary way. 

Ramachandra Rao v. Ramachandra Rao, (1922) 43 M.L.J. 78: L.R. 49 LA 
129: LL.R. 45 Mad. 320 (P C.) and Bhagwati v. Ram Kali, (1939) 2 M.L.J. 98 
LL.R. 1939 All. 460: 66 I.A. 145 (P.C.), relied on. Raja of Stvaganga v. 
Karuppiah, (1938) 49 L.W. 238 approved. 

Rajagopala Chetitar v. The Hindu Religious jo AN A Board, Madras. 
(1933) 66 M.L.J. 43: LL.R. 57 Mad. 271 (F.B.), no longer authoritative. 

Petition under S. 115 of Act V of 1908, praying the High 
‘Court to revise the decree of the District Court of Salem in A. 
S. No. 20 of 1935 preferred against the decree in L.A.C. No. 3 
‘of 1931 on the file of the Court of the Subordinate Judge of 
Salem. 

K.N arasimha Aiyangar and D. Ramaswamy Aiyangar 
for Petitioner. 

T. M. Krishnaswamy Aiyar and A. Balasubramanta Aiyar 
for Respondents. 

The Court delivered the following l - 

“JUDGMENTS. The Chief Justice. —This revision petition 


raises the question whether an appeal lies from the decision of 
a Subordinate Judge appointed by the Provincial Government 


under S. 3 (d)'of the Land Acquisition Act, 1894, to decide a 


-dispute referred by the Collector under S. 30 of the Act. That 


section empowers the Collector to refer to “the Court” a dispute 
as to the apportionment of the amount of compensation settled 
under S. ll or as to the persons to whom the compensation is 
payable. S. 3 (d) defines the word “Court” as meaning a 
principal Civil Court of original jurisdiction, unless the Pro- 


ea, E 
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vincial Government has appointed (as it is empowered to do) a 
special judicial officer to perform the functions of the Court. In 
this case the Government of Madras appointed the Subordi- 
nate Judge of Salem to perform the functions of the Court under 
the Act. The petitioner was dissatisfied with the decision of 
the Subordinate Judge and filed an appeal to the District Judge 
of Salem, but the District Judge dismissed the appeal on the 
ground that it was incompetent by reason of the decision of this 
Court in Krishnamoortht Aiyar v. The Special Deputy 
Collector of Land Acquisition, Kumbakonam1, The petitioner 
conceded that this was the effect of the decision, but he contends 
that it does not correctly state the law. He says that the judg- 
ments of the Privy Council in Ramachandra Rao v. Rama- 
chandra Raos and Bhagwat v. Ram Kals leave no doubt that 
an appeal does lie. 


Before proceeding tq examine the authorities which have 
been quoted to us in the course of the arguments I will refer to 
other provisions of the Land Acquisition Act which have bearing 
on the question under discussion. S. 18 says that any person 
who has not accepted an award may require the Collector to 
refer the matter for the determination of the Court, whether his 
objection be to the measurement of the land, the amount of the 
compensation, the person to whom it is payable, or the appor- 
tionment of the compensation among the persons interested. 
Therefore a person interested can require the Collector to refer 
a dispute as to the apportionment to the Court, just as the 
Collector may refer it on his own initiative under the provisions 
of 5, 30. As the result of the decision of the Privy Council in 
Rangoon Botatoung Company Limited v. The Collector, 
Rangoont, S. 26 of the Act was amended, and it is now pro- 
vided that an award made under S. 18 shall be deemed to be a 
decree and the statement of the grounds of the award a judg- 
ment within the meaning of S. 2, Cl. (2) and S. 2, Cl. (9), 
respectively, of the Code of Civil Procedure, 1908. The effect 
of this amendment is to bring the award within the purview of 
5. 54. S. 31 saysthat on making an award under S. 11 (which 
relates to the inquiry into the area of the land, the compensation 
payable for it, and the apportionment of the compensation) the 
ee acne ee ces ee 


1. (1935) 71 M.L.J. 76: I.L.R. 59 Mad. 554. 
. 2 (1922) 43 M.L.J. 78: L.R. 49 I.A. 129: I.L.R. 45 Mad. 320 (P.C.). . 
3. (1939) 2 M.L.J. 98: L.R. 66 I.A. 145: 1L.R. 1939 All. 460 (P.C.). 
4. (1912) 23 M.L.J. 276: L.R. 39 I.A, 197: LL.R. 40 Cal. 21 (P.C.). 
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Collector shall pay the compensation awarded by him to the 
persons entitled thereto, unless prevented by one or more of the 
following contingencies :—(i) If they shall consent to receive it, 
(ii) or if there be no person competent to alienate the land; or 
(iii) if there be any dispute as to the title to receive the com- 
pensation or as to theapportionment of it. In such circumstances 
the Collector shall deposit the amount of the compensation in 
the Court to which a reference under S. 18 would be submitted. 
S. 53 says that save in so far as they may be inconsistent with 
anything contained in the Act the provisions of the Codeof Civil 
Procedure shall apply to all proceedings before the Court under 
the Act. S. 54 reads as follows :— 

“Subject to the provisions of the Code of Civil Procedure, 1908, appli- 
cable to appeals from original decrees, and notwithstanding anything to the 
contrary in any enactment for the time being in force, an appeal shall lie only 
in any proceedings under this Act to the High Court from the award, or from 
any part of the award, of the Court and from any decree of the High Court 
passed on such appeal as aforesaid an appeal shall lie to His Majesty in 


Council subject to the provisions contained in S. 110 of the Code of Civil 
Procedure, 1908 and in O. 45, thereof. 


The petitioner says that a judicial officer appointed under 
>. 3 (d) constitutes a Court and that by virtue of the provisions 
of S. 53 and of the saving words “Subject to the provisions of 
the Code of Civil Procedure, 1908 applicable to appeals from ori- 
ginal decrees” which precede the restrictive provisions of S. 54, 
there is a right of appeal. 


In Ramachandra Rao v. Ramachandra Raol a dispute arose 
as to the apportionment of compensation awarded by the 
Collector. This dispute was decided by the District Court of 
Tanjore and resulted in an appeal to this Court. Ina subsequent 
suit the title to the land with which the acquisition proceedings 
were concerned was again disputed and it was this suit which 
gave rise to the appeal to the Judicial Committee. The area in 
the subsequent suit was larger than the area with which the 
proceedings were concerned, but this did not affect the question 
of title. The Judicial Committee held that the decision of this 
Court on appeal from the District Court’s order of apportion- 
ment operated as res judicata. It was argued that the decision 
of this Court in the proceedings arising out of the land acquisi- 
tion case could not be regarded as a decree, but their Lordships 








1. (1922) 43 M.L.J. 78: L.R. 49 I.A. 129: LL.R. 45 Mad. 320 (P.C). 
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said that how the proceedings were commenced was a matter 
which was not material, provided that they were instituted in the 
manner that gave the Court jurisdiction “for they ended in a 
decree made by the High Court and appealable to this Board”, 
The Board in effect held that the decision of the District Judge 
amounted to a decree and that the decision of this Court was a 
decree appealable to the Board. As the proceedings had 
resulted in a decree which had decided the question raised in the 
subsequent suit the decree operated as res judicata. The ground 
of the decision was stated in these words :— 


“Such dispute” (the dispute regarding apportionment) “forms no part of 
the award and it would indeed be strange if a controversy between two people 
as to the nature of their respective interests in a piece of land should enjoy 
certain rights of appeal, which would be wholly taken away when the piece 
ot land was represented by a sum of money paid into Court.” 


In Bhagwati v. Ram Kalili, the Privy Council considered 
the judgment in Ramachandra Rao v. Ramachandra Rao?, and 
re-affirmed it. Delivering the judgment of the Board, Lord 
Porter said: ' 


‘In order successfully to establish a plea of res judicata or estoppel by 
record it is necessary to show that in a previous case a Court having jurisdic- 
tion to try the question came to a decision necessarily, and substantially 
involving the determination of the matter in issue in the latter case. 
~ Tt was at one time a matter of doubt in India whether the determination 
of a Court to which a matter has been referred by the Collector under S. 18 
of the Land Acquisition Act was sucha decision. That doubt was resolved 
by the judgment of this Board in Ramachandra Rao v. Ramachandra Rao}, 
which decided that where a dispute as to the title to receive the compensa- 
tion has been referred to the Court, a decree thereon not appealed from 
renders the question of title res judicata ina suit between the parties to the 
dispute. In that case some question arose as to whether any appeal lay to 
His Majesty in Council in a case where the determination of the Judge ended 
in an award and notina decree. The Board took the view that where the 
matter referred was not the adequacy of the amount of compensation award- 
ed, but a dispute between the persons claiming compensation, involving it may 
be, dificult questions of title, the resultant decision was not an award buta 
decree.” 


It will now be convenient to refer to the other authorities 
which have been referred to in argument. In Mahalinga 
Kudumban v. Theetharappa Mudaliar8’, Devadoss and Jackson, 
JJ., held that an order passed by a Subordinate Judge on a 
reference under S. 30 of the Land Acquisition Act was a decree 
within the meaning of S. 2 (2) of the Code of Civil Procedure 





1. (1939) 2 M.L.J. 98: L.R. 66 LA. 145; I.L.R. 1939 All, 460 (P.C.). 
2. (1922) 43.M.L.J. 78: L.R. 49 I.A. 129: LL.R. 45 Mad. 320 (P.C.). 
3. - (1928) 56 M.L.J. 387. 
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and an appeal lay from it under S. 96 of the Code, which pro- 
vides that an appeal shall lie from every decree passed by a 
Court exercising original jurisdiction to the Court authorised 
to hear appeals. S. 13 of the Madras Civil Courts Act, 1873, 
says that regular or special appeals shall, when such appeals are 
allowed by law, lie from the decrees and orders of a District 
Court to the High Court and that appeals from the decrees and 
orders of Subordinate Judges and District Munsifs shall, when 
such appeals are allowed by law, lie to the District Court, 
except when the amount or value of the subject matter of the 
suit exceeds Rs, 5,000, in which case the appeal shall lie to the 
High Court. In Mahalinga Kudumban v. Theetharappa Muda- 
liarl, the Court considered the decision of the Privy Council 
in Rangoon Botatoung Company, Lid. v. The Collector, Ran- 
goons, and Ramachandra Rao v. Ramachandra Raos. The 
Land Acquisition Act was similarly interpreted by Ramesam 
and Venkatasubba Rao, JJ., ‘in Venkatareddi v. Adinarayana 
Rao4, which also had reference to an order of a Subordinate 
Judge under S. 30. Varadachariar and Burn, JJ., followed 
Venkatareddi v. Adinarayana Raos, in Appaswami Vannian v. 
Velu Vaidyans, 


There are three decisions of this Court which are in con- 
flict with those I have mentioned, namely, Mahant Bhagvatt 
Doss Bavaji v. Sarangaraja Iyengar8, Rajagopala Chettiar v. 
‘The Hindu Religious Endowments Board, Madras, and Krish- 
namoorihi Aiyar v. The Special Deputy Collector of Land 
Acquisitions, Kumbakonams. In the first of these cases Wallace 
‘and Stone, JJ., held that where the Chief Judge of the Court 
of Small Causes, Madras, had been appointed the special 
‘Judicial Officer under S. 3 (d) of the Land Acquisition Act, 
he did not constitute a “principal Civil Court of Original Juris- 
diction” within the meaning of that section, but was a special 
Court having its own statutory status which did not follow the 
status of the Court ordinarily presided over by the person who 


om 


1. (1928) 56 M.L.J. 387. 
2. (1912) 23 M.L.J. 276: L.R. 39 LA. 197: I.L.R. 40 Cal. 21 (P. C.). 
"3, (1922) 43 M_L.J. 78: L.R. 49 LA. 129: LL.R.45 Mad. 320. 
4. (1928) 56 M.L.J. 357: LLL.R. 52 Mad. 142, 


-o > 5. (1934) 40 L.W. 37. 


6. (1931) 61 M.L.J. 312: LL.R. 54 Mad. 722. 
7. (1933) 66 M.L.J. 43: LL.R. 57 Mad. 271. 
8. (1935) 71 M.L.J. 76: LL.R.59 Mad. 554. 
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happened to be appointed as its Judge. What the learned Judges 
here evidently had in mind was that the special judicial officer 
was the Chief Judge of the Court of Small Causes, a Court 
governed by a special Act of the Legislature which gives no 
right of appeal to another Court. An appeal from the decision 
ofa Single Judge lies to a Bench of Judges of the Court of 
Small Causes and the High Court has only powers of revision. 
It is not necessary to pause to consider whether the judgment 
in that case is open to question as different considerations apply 
from those which apply in the present case. 

Rajagopala Chettiar v. The Hindu Religious Endowments 
Board, Madrasi, was decided by a Full Bench consisting of 
Madhavan Nair, Jackson and Lakshmana Rao, JJ., and the case 
had reference to the question whether there was an appeal to 
the High Court either under the Madras Hindu Religious 
Endowments Act, 1926, or under the Code of Civil Procedure, 
from an order passed by the District Judge under S. 84 (2) 
of the Madras Hindu Religious Endowments Act. The provi- 
sions of that Act have nothing really in common with the 
provisions of the Land Acquisition Act, but in Rajagopala 
Chettiar v. The Hindu Religious Endowments Board, Madrasi, 
the effect of the judgment of the Privy Councilin Ramachandra 
Rao v. Ramachandra Raos, was discussed at length, and the 
respondent places great reliance on the observations made by 
Madhavan Nair, J., as they are to the effect that the Privy 
Council was only considering whether the order of this Court 
on appeal constituted a decree within the meaning of the Code 
of Civil Procedure of 1882. Under the Code of 1882 the 
word ‘decree’ was defined as ‘the formal expression of an 
adjudication upon any right claimed, or defence set up, in a 
Civil Court when such adjudication so far as regards the Court 
expressing it, decides the suit or appeal’, The words ‘or 
appeal’ have been omitted from the present Code and the 
Full Bench considered that the presence of these words made 
all the difference. If the Court had to decide the present 
petition in the light of the interpretation of Ramachandra Rao 
v, Ramachandra Rao®, in Rajagopala Chettiar v. The Hindu 
Religious Endowments Board, Madrasi, we should be bound 
to hold that an appeal does not lie in a case like the present one. 





am eR 


1. (1933) 66 M.L.J. 43: I-L.R.'5% Mad. 271. 
2 (1922) 43 M.L.J. 78: L.R. 49 LA, 129: LL.R. 45 Mad. 320 (P.C.), 
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But the matter does not rest there, because in Bhagwati v. Ram 
Kahi, ihe Privy Council considered its decision in Rama- 
chandra Rao v. Ramachandra Rao®, in a case which arose 
after the Code of 1908 came into force, and it has reaffirmed it. 
Krishnamoorthy Aiyar v. The Special Deputy Collector of 
Land Acquisition, Kumbakonam3, was decided by Madhavan 
Nair and Stone JJ., and the same view of the effect of the 
decision in Ramachandra Rao v. Ramachandra Rao,2 was 
taken. The fact that this opinion was expressed in a case 
relating to the decision of a special judicial officer appointed 
under S. 3 (d) of the Land Acquisition Act led to the conclu- 
sion of ‘the Court below that it was binding in the present 
case. 


The latest decision of this Court is that of King, J., in 
Raja of Sivaganga v. Karuppiah4, and was decided after the 
District Judge had dismissed the petitioner’s appeal. This was 
a reference to the Subordinate Judge under S. 30 of the Land 
Acquisition Act relating to dispute between a Zamindar and a 
number of ryots with regard to the distribution of compensa- 
tion awarded in respect of land which had been acquired. My 
learned brother, King, considered that the case was governed by 
the decision of the Privy Council in Ramachandra Rao v. 
Ramachandra Rao®, and held that an appeal lay, an opinion 
which I share, although had it not been for the decision of the 
Privy Council in Bhagwati v. Ram Kali, I should have felt 
constrained to hold that the interpretationof Ramachandra Rao 
v. Ramachandra Rao’, by the Full Bench in Rajagopala Chettiar 
v. The Hindu Religious Endowments Board, Madrast, was 
binding on us. 


In my opinion all controversy is set at rest by the judgment 
of the Privy Council in Bhagwati v. Ram Kalit. The opinion 
expressed in Ramachandra Rao v, Ramachandra Rao8, was 
there reaffirmed, notwithstanding the alteration made by the 
present Code in the definition of the word ‘decree’. In the 
light of the recent pronouncement of the Privy Council, Rama- 
chandra Rao v. Ramachandra Rao, must be taken to decide 





1. (1939) 2M.L.J. 98: L.R. 66 LA. 145: LL.R. 1939 All. 460 (P.C.). 
- 2. (1922) 43 M.L.J. 78: L.R. 49 LA, 129: I L.R. 45 Mad. 320 (P.C.). 
-- 3. (1935) 7I M.L.J. 26: LL.R. 59 Mad. 554. ; 
, .-4. (1938) 49 L.W. 238. 
5. (1933) 66 M.L.J. 43: LL.R. 57 Mad. 271. 
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that an order, not merely the order on appeal, but an order 
determining a reference under S. 18 or under S. 30—it is 
admitted that there is no difference in principle between the 
two sections—is to be regarded as a decree and not as an award. 
It follows that the interpretation in Ramachandra Rao v. 
Ramachandra Raoi, given by the Full Bench in Rajagopala 
Chettiar v. The Hindu Religious Endowments Board, Madras, 
can no longer be regarded as being authoritative. 


It has been conceded by Mr. T. M. Krishnaswami Aiyar 
on behalf of the respondent that a judicial officer appointed 
under S. 3 (d) cannot be regarded as a persona designata and 
that he constitutes a Civil Court. But he says that it is a special 
Court, not one of ordinary civil jurisdiction and therefore a 
right of appeal must be given by the Act under which the Court 
is constituted or by some other express provision. That the 
judicial officer who is appointed by the Provincial Government 
to take the place of the District Judge constitutes a Civil Court 
was recognised in Krishnamoorthy Atyar v. The Special Deputy 
Collector of Land Acquisition, Kumbakonam8, In National 
Telephone Co., Lid. v. Hts Majesty's Post-Masier Generals, 
Lord Shaw of Dunfermline pointed out that in the general 
case, when a Court of Record becomes possessed, by force of 
agreement and statute, of a reference to it of differences 
between parties, the whole of the statutory consequences of 
procedure before such a Court ensue. The Subordinate Judge 
who is appointed under S. 3 (d) of the Land Acquisition Act 
to decidea dispute with regard to the allocation of compensation 
money does not constitute a Court of record, but admittedly he 
does constitute a Civil Court and on the strength of the 
decision in the National Telephone Companys case,4 it 
might reasonably be argued that the proceedings before him 
are governed by the provisions of the Code of Civil Procedure. 
Support for this argument is to be obtained from the judgment 
of the Privy Council in Secretary of State for India v. Cheli- 
kani Rama Raos. There a claimant whose claim was rejected 
by the forest settlement officer appealed to the District Court 
under the Madras Forest Act 1882, which makes no provision 


1. (1922) 43 M.L.J. 78: L.R. 49 I.A. 129: I L.R. 45 Mad. 320 (P.C.), 
2. (1933) 66 M.L.J. 43: LL.R. 57 Mad. 271. 
3. (1935) 71 M.L.J. 76: LL.R. 59 Mad. 554. . 
; 4. (1913) A.C. 546. 
5. (1916) 31 M.L.J. 324: L.R. 43 LA. 192: LL.R. 39 Mad. 617 (P.C.). 
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F.B. for a second appeal and consequently it was conténded that 
Chikkanna there was no right of further appeal. Their Lordships refused 
SHE eae to accept this contention, holding that when proceedings of this 
‘Perumal character reach the District Court that Court is appealed to as 
Bettas, one of the ordinary: Courts of the country with regard to 
Leach,C.Js whose procedure, orders and decrees, the ordinary Rules of the 
Code of Civil Procedure apply. It is not going much further 
to say that the same principle applies when an Act like the Land 
Acquisition Act provides for reference of disputes to the 
District Court and gives the Provincial Government power to 
substitute for the District Judge another judical officer who 
admittedly decides the dispute as a Civil Court. The argu- 
ment that there is here a right of appeal is made all the stronger 
by the provisions of Ss.:53 and 54 of the Act. Any controversy, 
however, is settled by the decision of the Privy Council in 
Ramachandra Rao v. Ramachandra Rao,1 and Bhagwati Vv. 

Ram Kals.2 


I would allow this petition and remit the case to the 
District Judge with the direction that he shall hear and decide 
the petitioner’s appeal in accordance with law. The petitioner 
is entitled to his costs. 


King, J. King, J.:—I agree. 

ae i ; 

oo Krishnaswamt Ayyangar, .:—I agree. 
Ayyangar. J. K.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :— MR, JUSTICE GENTLE. 


Sengamuthu Gounder .. Appellani® (Plaintif). 
V: ' 
Thayarammal and others -.. Respondents (Defendants 3, 
1 and 2). 

Sengamuthu Mortgage—Prior morigagee failing to join second martgagee in his suit 
Gounder —Second marigagee’s suit for possession of properiy and sale—Resistance — 
The. + First morigagee’s claim whether could be a shield against second morigagee’s 

kg claim, if second mortgagee’s suit was brought beyond the time of limitation 


allowed the prior mortgagee. 


- The failure to join the second mortgagee in a aii by the first mortgagee 
does not give to the. former any further rights which he did not possess so as 





1, (1922) 43 M.L.J. 78: L.R. 49 LA. 129: I.L.R. 45 Mad. 320 (P.C.). 
2 (1939) 2 M.L.J. 98: L.R. 66 LA. 145: LL.R. 1939 All. 460 (P.C.). 
.*5, A. -No.7060£1935. - >- 22nd February, 1939, 
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to entitle the second mortgagee to ignore the existence of the first mort- 
gage. 

Where a first mortgagee having failed to join the second mortgagee in 
his suit upon the mortgage and having obtained a decree purchased the pro- 
perty in the subsequent auction sale and having got possession of the same 
set up the claims of a prior mortgagee against the second mortgagee’s suit 
for possession and sale of the mortgaged property, 

Held, that following Karuppan Chettiar v. Venkataperumal, A.I.R. 1929 
Mad. 465 and the authorities to a like effect, the first mortgagee was entitled 
to resist the claim of the second mortgagee under his puisne mortgage, by 
relying upon and using the prior mortgage as a defence or a shield, although 
by the date when the second mortgagee’s suit was filed the period of limi- 
tation of the earlier mortgage had expired and although the second mortgagee 
had not been made a party to the first mortgagee’s suit upon his prior mort- 
gage. 

Krishna Atyar v. Subba Reddiar, (1939) 1 M.L.J. 770, dissented from. 


Case-law reviewed and discussed. 

Appeal against the decree of the District Court of Trichino- 
poly in A. S. No. 239 of 1934 preferred against the decree of 
the Court of the District Munsif (Principal) of Trichinopoly 
in O. 5. No. 368 of 1934. 


K. VY. Sesha Atyangar for Appellant. 
K.P, Ramakrishna Atyar for Respondents. 
The Court delivered the following 


JUDGMENT,— [he facts which are relevant to this Second 
Appeal are as follows: One Chikayi Ammal was the owner of 
a piece of immovable property. In 1919 she mortgaged it in 
favour of the deceased husband of the third defendant in the 
suit. Chikayi Ammal later sold this property, or the equity of 
redemption to one Chinnathayi, the deceased father of defendants 
l and 2. In 1920 Chinnathayi executed a second mortgage of 
the same property in favour of the plaintiff. It is convenient 
to refer to the third defendant as the Ist mortgagee, the plaintiff 
as the 2nd mortgagee and thefirst and second defendants as the 
mortgagor. 

In 1926 the first mortgagee filed a mortgage suit upon the 
mortgage of 1919 and in that suit did not implead the second 
mortgagee asa party. In 1930a mortgage decree was passed 
and in due course the mortgaged property was put up for sale 
by auction and was purchased at the sale by the first mortgagee, 
who, since that date-has been in possession of the mortgaged 
property. There is no suggestion that the proceeds of the sale 
amounted to a sum which exceeded the amount due in respect 
of the first mortgage. In 1934 the present. suit was filed, the 
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Sengamuthu plaintiff being the second mortgagee, impleading the first mort- 
Gounder —ě pagee as the third defendant. 


Vv. t 

eat In the trial Court the learned District Munsif decreed the 
suit in favour of the second mortgagee holding that the earlier 
decree had in no way affected his rights and that as the 12 year 
period of limitation iy respect of the first mortgage had expired 
by the date of the institution of the second suit, the first mort- 
gagee could not avail herself of its provisions and could not seek 
to have her mortgage redeemed by the 2nd mortgagee and was 
not entitled to remain in possession of the property against the 
decree which was passed in favour of the second mortgagee 
in the suit. The lower appellate Court reversed the decision of 
the learned District Munsif. It is against the reversal in the 
Court below that this appeal has been preferred. 


O. 34, r. 1, Civil Procedure Code provides as follows: 


“Subject to the provisions of this Code, all persons having an interest 
either in the mortgage security or in the right of redemption shall be joined 
as parties to any suit relating to the mortgage. 

As stated above the first mortgagee did not follow the 
provisions of the above rule and failed to join in the first mort- 
gage suit the second mortgagee. Such a failure to join a 
subsequent mortgagee does not disturb the rights of the later 
mortgagee. The decree and the subsequent sale do not affect 
those rights which a subsequent mortgagee has under his mort- 
gage. What are those rights? The second mortgagee is entitled 
to sue upon his mortgage and having obtained a decree and the 
mortgage debt remaining unpaid, the hypotheca can be sold and, 
subject to the rights of the prior mortgagee, the proceeds 
utilised to pay off the second mortgage debt. The first mort- 
gagee has a prior right over the second mortgagee in regard to 
the satisfaction of her mortgage debt out of the mortgaged pro- 
perty. The failure to join the second mortgagee in the suit by 
the first mortgagee does not give to the former any further 
rights which he did not possess so as to entitle the second 
mortgagee to ignore the existence of the first mortgage. 


In the present case the first mortgagee, having failed to 
join the second mortgagee in the suit and having obtained a 
decree and purchased the property in the subsequent auction 
sale and now being in possession, sets up her prior mortgage 
against the claims by the second mortgagee for possession and 
sale of the mortgaged property. On the other hand, the second 
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mortgagee’s contention is that since the period of limitation in 
respect of the first mortgage expired before the date when the 
second mortgage suit was filed, the first mortgagee cannot rely 
upon the first mortgage deed. It must be borne in mind that 
the first mortgagee is not suing upon or setting up this earlier 
mortgage by making any claim under it but is attempting to use 
it only as a shield to the claim put forward by the second 
mortgagee. 

The learned Counsel for the appellant has conceded that if 
at the date of the institution of the present suit the period of 
limitation in respect of the earlier mortgage had not elapsed, 
then the first mortgagee could resist the claim by the second 
mortgagee by relying upon the provisions of the first mortgage. 
lt is contended, however, that since the period of limitation had 
expired, the first mortgagee is not now entitled to rely upon her 
mortgage. 

I have been referred to a number of authorities which 
appear to some extent to be conflicting. In Kotappa v. 
Raghavayyal, a puisne mortgagee paid off a decree on a prior 
mortgage and was thereby subrogated to the prior mortgagee’s 
rights thereunder. When the period of limitation under the 
earlier mortgage had expired, the mortgagor filed a suit for 
redemption of the puisne mortgage. | The puisne mortgagee 
contended that he was entitled not only to the amount due to 
him under the second mortgage but also to the sum due under 
the prior mortgage which he personally had discharged and he 
attempted to resist redemption until both those debts had been 
fully satisfied. It was held that the rights under the prior 
mortgage could be enforced only within 12 years from the date 
on which a suit on that mortgage could have been brought. In 
this case, although the puisne mortgagee was a defendant and 
was resisting the claim for redemption, he was also endeavour- 
ing to enforce the prior mortgage in respect of which the 
statutory period of limitation had expired by claiming the 
monies due under the mortgage and was not merely using it as 
a defence to the claim for redemption but in addition was 
making the same claims as would be put forward if a mortgage 
suit had been filed upon the mortgage. The matter then under 
consideration was approached by the learned Judges, who 
decided that case, from the aspect of the right to enforce a 
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mortgage by suit. Madhavan Nair, J. in the course of his 
judgment at page 635 said :— 

“A subsequent mortgagee has the right to pay off the prior mortgagee. 
By making such payment he acquires in respect of the property all the rights 
and powers of the mortgagee whom he has paid off. Oneof such rights is 
this power to enforce his charge against the property subject to the law of 
limitation. If, therefore, at the time when the subsequent mortgagee seeks 
to enforce the security by virtue of subrogation, a suit by the first mortgagee 
is barred by time, the subsequent mortgagee’s right is also barred.” 


Again at page 638 the learned Judge having referred to 
Mahomed Ibrahim Hussain Khan v. Ambika Pershad Singh, 
held that the decision applied to the matter before him and said 
that, 


“the first defendant’s right to claim the additional amount, viewed as a 
claim to enforce the security, is consequently barred by limitation.” 


This decision was followed in Draviam Chettiar v. 
Ramayya Chettiar?, by a Judge sitting alone and was approved 
in Aravamudhu Aiyangar v. Zamindarint Srimathti Abhirama- 
vali Ayahs. A decision to the same effect was given in 
Stbanand Misra v. Jagamohan Lalit. In all these cases the 
right of either the 1st mortgagee, or of any one who stands in 
his shoes, is dealt with from the aspect of the mortgage being 
enforced by way of a suit or by a proceeding comparable to the 
enforcement of a mortgage by a suit, such as resisting redemp- 
tion until all the monies are paid under the mortgage. In 
Mahomed Ibrahim Hussain Khan v. Ambika Pershad Singhl, a 
puisne mortgagee had advanced monies to pay off a prior mort- 
gage and thereby he became subrogated to the prior mortgagee 
and he failed in the suit for a declaration that the properties 
were liable in respect of the earlier mortgage which was filed 
after the limitation period had elapsed. Again, that mortgagee 
was endeavouring to enforce the provisions of a mortgage deed 
and was not using it in any way as a defence. 


In Karuppa Chettiar v. Venkataperumal5, in the course of 
the judgment of Odgers, J, with which Phillips, J. agreed at 
page 467 he stated that if the decision in Kotappa v. Ragha- 
vayya®, meant that a defendant could not set up his paid off 
mortgage except within 12 years from the date of the mort- ` 
gage, the learned Judges did not agree with that decision which 





1, < (1912) 22 M.L.J 468: L.R. 39 L.A. 68: I L.R. 39 Cal. 527 (P.C.) 
2, (1934) 68 M.L.J. 362. 3. (1933) 66 ML.J. 566. 
4,. (1922)-I.L.R. 1 Pat, 780. 5. A.I.R. 1929 Mad. 465, 

6. (1926) 52 M.L.J. 532: LL.R. 50 Mad; 626: 
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apparently was based upon the decision in Gopi Narain Khauna 
v. Bansıdharı, before the Judicial Committee, a case as to a 
plaintiff and not as to a defendant. It was held in Karuppan 
Chettiar v. Venkataperumala, that the purchaser in a court auc- 
tion of a mortgage right is entitled to set it up as a shield 
against the puisne mortgagee who was not made a party to the 
suit on the mortgage and this right to’set up the mortgage asa 
shield is not defeated by the 12 years rule of limitation. That 
decision was referred to with approval by Horwill, J. in Hals- 
nad Madappayya v. Mahabala Rao’, and a decision to a like 
effect is to be found in Venkataramana Reddi v. Rangiah 
Chetty4. In Ram Sanehi Lal v. Janki Prasads, (heard by five 
Judges) Sir Shah Sulaiman, Acting Chief Justice, in the course 
of his judgment at page 1045 said: 

“The question of allowing a prior mortgagee, whose mortgage had long 
since become barred by ume but who was in possession of the property under 
a decree obtained without impleading the subsequent mortgagee, to set up 
his prior mortgage as a shield, even though the limitation for the mortgage 
had run out, was prominently before their |.ordships in Sukhi v. Ghulam 
Safdar Khan® and their Lordships allowed Ghulam Safdar to recover the 
amount due on his mortgage of 1883. This, to my mind, isa clear authority 
for the proposition that a prior mortgagee if he is in possession, can set up in 
defence a prior mortgage as a shield, although in his suit he had not im- 
pleaded the subsequent mortgagee and even though a fresh suit to enforce it 
would now be barred by time”. 


Three of the other learned Judges forming the Court 
agreed with the Judgment, from which I have just quoted. 
Whilst this passage may not have been in respect of a matter 
for decision in the case and is merely obiter, in Sarda Prasad 
v. Kanhailalt, it was quoted with approval. Bennet, J. in the 
course of his judgment at page 413 said: 

“This ruling of law is in our opinion, applicable to the present case. In 
the present case the appellant has been in possession, and although a suit on 
the original mortgages of 1909 and 1913 would now be time barred, the fact 
that the appellant is in possession entitles him to set up these mortgages as a 
shield”. 

In Sukhi v. Ghulam Safdar Khan® to which Sir Shah 
Sulaiman referred, Lord Dunedin in the course of their Lord- 
ships judgment, at page 475 said that, 

“An owner of a property who is in the rights of a first mortgagee and of 


1. (1905) 15 M L.J. 191: L.R. 32 L.A. 123: LL.R. 27 All. 325 (P.C.). 
2. A.I.R. 1929 Mad. 465. 
3. A.LR. 1937 Mad 826. 4. (1921) 41 M.L.J. 399. 
5. (1931) LL.R. 53 All. 1023 (F.B.), 
6. (1921) 42 M.L.J. 15: L.R. 48 ILA. 465: LL.R. 43 All, 469 (P.C.). 
7, A.LR. 1933 All. 412, 
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the original, mortgagor as acquired at a sale under the first mortgage is 
entitled at the suit of a subsequent mortgagee, who is not bound by the sale or 
the decree on which it proceeded to set up the first mortgage asa 
shield.” 


In that case it would seem from the facts that the earlier 
mortgage might have been time barred at the time of the sub- 
sequent suit, but no argument or reference is made in regard to 
the question of limitation and it is not clear that it is an autho- 
rity for the matter for decision before me. However, as pointed 
out earlier, a reference tothe case before the Judicial Committee 
was made in Ram Sanehi Lal v. Janki Prasad! in which it was 
stated that a time barred mortgage deed could be utilised as a 
defence or shield. 


The learned Counsel for the appellant has gone to the 
length of saying that if a first mortgagee in a mortgage suit 
failed to implead a second mortgagee, obtained a decree, had the 
property put up for sale. and it was purchased by an innocent 
stranger, then in a suit filed subsequently by the second mort- 
gagee the innocent stranger could be ejected from the property, 
if at the date of the second suit the earlier mortgage had become 
statute barred. This is to my mind a far-reaching proposition. 
No authority was quoted in support of it. 


In the line of authorities to which I havereferred, of which 
Kotappa v. Raghavayya? is one, it is to be noticed, as I have 
pointed out, that claims were being mide to enforce the mort- 
gage. The other line of cases are authorities in which the first 
mortgagee, or the persons standing in his shoes, were not asser- 
ting or setting up any claim under the mortgage itself but using 
the provisions of the mortgage deed as a defence and to resist a 
claim or claims made by a subsequent mortgagee. In my view 
the latter line of decisions is to be preferred so far as the facts 
of the present case are concerned. The second mortgagee isnot 
to be in any better position by reason of the failure to join him 
in the first mortgagee’s suit than he was prior to that time, 
namely, he is entitled to have his rights which existed at the 
date of the institution of the first suit safeguarded. 

Coming to the present appeal, the third defendant, as the 
first mortgagee, exercising her rights under her mortgage, 
obtained a decree and in the subsequent Court auction became 





1. (1931) I.L.R. 53 All, 1923 at 1045 (F.B.), 
2. (1926) 52 M.L.J. 532: I.L R. 50 Mad. 626, 
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the purchaser and is in possession of the mortgaged property. 
This was effected within the period when the frst mortgage 
could be enforced. The provisions of the first mortgage deed 
evidence the right under which the first mortgagee purchased 
and came’into possession of the mortgaged property. Following 
Karuppan Chettiar v. Vekataperumal! and the authorities to a 


like effect,-I am of opinion that the third defendant is entitled 


to resist the claim by the plaintiff under his puisne mortgage by 
relying upon and using the prior mortgage as a defence or a 
shield although by the date when the plaintiff’s mortgage suit 
was filed the period of limitation of the earlier mortgage had 
expired and although the plaintiff, as second mortgagee, was not 
made a party to the third defendant’s mortgage suit upon the 
prior mortgage. 

Some of the authorities to which | have referred were con- 
sidered by Wadsworth, J. in Krishna Aiyar v. Subba Reddiar®. 


In the light of the facts then before the learned Judge he 


preferred to adopt the other line of cases. If my decision to 
day is at variance with his opinion, then I must respectfully say 
that I do not agree with the conclusion at which he arrived. 


The result is that the appeal is dismissed with costs. 
Leave to appeal is granted. 
EC 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—THE HON'BLE Mr. Justice PANDRANG Row. ` 
Gurusami Tevan .. Appellant" (Prisoners) (Accused). 


Criminal Procedure Code (V of 1898), S. 162—Statement by accused to 
Police—-Admissibility in evidence—Whether admissible as confession. 


A complaint made by the accused to the Police is not inadmissible in 
evidence either because it is a statement made under S. 162, Criminal Pro- 
cedure Code or because it is a confession made toa Police Officer. ‘- 


Appeal against the Order of the Assistant Sessions Judge 
of the Court of Session of the Madura Division ‘in Case 
No. 144 of the Calendar for 1937. 

S. K. Ahmed Meeran for the Petitioner. 


The Public Prosecutor for the Crown. 





Appeal dismissed. 





1. A.IR. 1929 Mad 465. 
2. (1939) 1 M.L J. 770. 
Cr. Appeal 28 of 1938. l 5th August, 1938. 
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The Court delivered the following 


JupcmMEent.—The appellant in this appeal has been convic- 
ted of attempt to murder and sentenced to undergo rigorous 
imprisonment for six years under S. 307, I. P. Code, by the 
Assistant Sessions Judge, Madura. The fact that it was the 
appellant who stabbed P. W. 3 during the night in question is 
established by the evidence of P. W. 3, which has been accepted 
by the learned Sessions judge as well as by the assessors as 
being true. There is also the further fact that in a complaint 
made by the appellant himself at the Police Station he alleged 
that P. W. 3, was running away after setting fire to his house 
and that he pursued him that night in order to catch him, where- 
upon P. W. 3 beat bim with a stout stick and he had to stab 
P. W. 3 in defence. I see no reason to doubt the veracity of 
of P. W. 3 in these circumstances. Some argument was 
addressed to me on the point that the complaint made by the 
appellant to the police must be deemed to be a statement made 
in the course of investigation and therefore must be deemed 
to be one under S. 162, Criminal Procedure Code. I am 
not impressed with the argument and I do not think the 
statement is inadmissible either because it is a statement 
made under S. 162, Criminal Procedure Code, or because it is a 
confession made to a Police Officer. Even apart from it and 
excluding the complaint from corisideration, there is the evi- 
dence of P W. 3 which there is no reason to reject. The Court 
that heard his evidence including the assessors has found it to 
be reliable and there.is nothing improbable in it. 


The question however remains whether the offence disclosed 
by the evidence is one of attempt to murder and not merely one 
of causing grievous hurt with a dangerous weapon. Only one 
stab was given and there is nothing to show that the injury 
inflicted was likely in the ordinary course of nature to cause 
death. The medical evidence is only to the effect that if sepsis 
and gangrene had intervened, it would have endangered life, but 
this may be said of most injuries caused with sharp weapons. 
That cannot be regarded as a reason for coming to the conclu- 
sion that this was an attempt to murder. The assessors were 
unanimously of the opinion that the offence was only one of 
causing grevious hurt with a dangerous weapon, but the learned 
trial Judge appeared to have thought that their opinion on this 
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point could be ignored because they could not be expected to use 
his own words :— 


“To discern the subtle distinction between an offence under S. 326, Indian 
Penal Code and an offence under S. 307, Indian Penal Code.” 


The distinction between these two offences whether it can 
be rightly regarded as subile or not, was in this case perceived 
more clearly in my opinion by the asséssors than by the learned 
trial Judge. I have no doubt that the assessors were right and 
that the trial Judge was wrong. The conviction is therefore 
modified into one under S. 326, Indian Penal Code. In the cir- 
cumstances of the case the appellant is sentenced under S. 326, 
Indian Penal Code, to undergo rigorous imprisonment for two 


years. 
B. V. V. Conviction modified, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE PATANJALI SASTRI. 


Sbanmugha Nadar .. Appellant* (2nd Defendant) 
2. 

Shanmughavel Nadar and another. , Respondents (Plaintif and 
| 1st Defendant). 


Trade name—Passing off—Name acquiring secondary stgnificance 
denoting plaintiff's goods—Defendant trading under same name—Infringe- 
ment—Dissimilarity in get up—H ow far a protection—Form of injunction. 

Plaintiff was a beedi manufacturer and the word “‘Shanmugham” had 
become so much associated with the beedies of the plaintiffs manufacture as 
to denote exclusively such beediesin the vicinity. The defendant recently 
began to manufacture beedies under the name of “P. S. Shanmugham and 
brother” and was selling such beedies describing them as “ Seal Shan- 
mugham beedies” and marking them with a colorable imitation of the 
plaintiff's seal. Ina suit to restrain such use, it was found that defendant 
was using the name “Shanmugham” to deceive the public and the words 
“and brother” did not represent the truth. It was contended that the 
disstmilarity in the packing was suficient to distinguish the defendant’s 
beedies from plaintiff’s. c 

Held, where a name has acquired a secondary signification as exclusively 
denoting the goods of a particular trader mere dissimilarity in get up is 
immaterial and affords no protection. An injunction mnst be issued, 
restraining the defendant’s use of such name withont taking reasonable 
precaution to distinguish his business or goods from that of the plaintiff. 

Valentine Meat Juice Company v. Valentine Extract Company, Ltd. 
(1900) 83 L.T 259 and Teofani & Co. Lid. v. Teofani, (1913) 2 Ch. D. 545, 
followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A. S. No. 20 of 1935 preferred against 
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the decree of the Court of the District Munsif of Ambasa- 
mudram in O. S. No. 22 of 1933. 

K. R. Rangaswami Atyangar for Appellant. 

K. Venkateswaran for Respondents. 

The Court delivered the following 


JUDGMENT.—The first respondent (hereinafter referred to 
as the respondent) is a prominent Beedi manufacturer and 
trader carrying on business under the name and style of 
K. A. Shanmughavel & Co., in Shandy Bazaar, at Ambasa- 


‘mudram for about fifteen years prior to the suit. He claims 


that his Beedies have acquired such a wide reputation in the 
market, particularly the two brands known as “Shanmughavel 
Beedi” and “Asal Shanmugham” or “Shanmugham Beed”, that 
the term “Shanmugham” and its adaptations have, as applied 
to Beedies manufactured or sold at Ambasamudram, become so 
much identified with his business and goods as to denote them 
exclusively among the purchasing public. Having learned that 
the appellant who bears the name of Shanmugha Nadar, taking 
advantage of his name, started business in beedies just a few 
months prior to the suit under the name and style of “R. S. 
Shanmugham and Brother’ near the respondent’s premises at 
the same place and was selling beedies describing them as ‘‘Seal 
Shanmugham beedies’ and marking them with a colourable 
imitation of his own seal, he brought the suit out of which this 
second appeal arises against the appellant and his father (the 
second respondent) for an injunction restraining the defendants : 

(a) from using the trade mark described in the plaint schedule or any 


colourable imitation thereof or the words ‘Seal Shanmugham Beedi’ 
‘Shanmugham seal beedi’ or ‘Seal Beedi’ to desigaate or denote any beedies 
of their manufacture; 

(b) from carrying on business under the firm name of ‘P. S. Shan- 
mugham and Brother’ at all, or in any event without cleaily and sufficiently 
distinguishing their goods from those of the respondent and without taking 
all precaution necessary in the trade and in the matter of wrappers and get 
np so as not to deceive and mislead purchasers ; and 

(c) from using the term “Shanmugham” in connection or association 
with beedies as a descriptive term thereof or as a trade name for their goods 
as -distinguished and apart from any trader’s name, under which they may 
be, if permitted, entitled to carry on business. - 


Though the real question for determination by the Court 
in all such passing off actions, however complex the scheme of 
deception may be, is- always- whether or-not -the goods of the 
defendant have been represented as and'sold as if they -were 


~ 
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the goods of the plaintiff (See Reddaway v. Banham1) as many 
as seven issues were framed in the suit, dealing with what are 
but different aspects of the same question, and it is to be 
observed that the separate consideration of these issues and 
the recording of separate findings thereon, some of them 
apparently contradictory, have given rise to some contentions 
which might not have been otherwise possible. These findings 
which are concurrent may be summarised as follows; firstly, as 
regards the trade mark or seal, though the respondent had been 
using it from about 1920, he has not been very particular 
about using it since 1925 and its use was “more or less discon- 
tinued in orabout that time”; secondly, the term “Shanmugham” 
has become so associated in the beedi trade at Ambasamudram 
and its vicinity with beedies manufactured by the respondent as 
to denote exclusively respondent’s beedies; and the use of that 
term by the appellant either by itself or in conjunction with 
other words, as a description or designation of his goods would 
be calculated to deceive purchasers; thirdly the trade name of 
“P. S. Shanmugham and Brother’ was a false name as no 
such partnership between the appellant and his brother was 
proved; fourthly so far as the get up of the goods is concerned, 
there was no such similarity in the labels or wrappers used by 
the parties as would lead to any mistake or confusion among 
purchasers; but by .marking his goods with a colourable imita- 
tion of the respondent’s seal and the words “Shanmugham seal 
beedi” the appellant intended to deceive purchasers. On these 
findings a decree was passed for the issue of an injunction 
restraining the appellant and his father (the second respondent 
herein) : 


“from using the term ‘Shanmugham’ in connection or association with 
beedies as a descriptive term thereof or from using any trade name or trade 
mark in which the term ‘Shanmugham’ occurs or from carrying on business 
in the Ambasamudram Taluk in the firm name in which the word 
‘Shanmugham’ occurs.’ 


It is against this decree that this appeal has been preferred. 


The appellant's learned Counsel Mr. Rangaswamy Iyengar 
in an interesting argument, contended before me that inasmuch 
as the appellant was merely using his own name for carrying 
on his business and describing his goods and it has been found 
by the courts below that the get up of the appellant’s goods as 
they were placed in the market was so dissimilar that there 
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was no likelihood of purchasers being deceived, no case for the 
issue of an injunction has been made out. Relying upon Turton 
v. Turtoni, he urged that so long as a man takes care to distin- 
guish his goods sufficiently from those of another person when 
placing them in the market, so as to avoid any likelihood of 
mistake or deception on the part of the purchasing public, he 
could not be restrained by any injunction either from carrying 
on business in his own name or from using his name as a trade 
mark or as a descriptive term applied to his goods, even though 
such name has come to be so closely associated with that other 
person’s goods as to.denote them exclusively in the locality. 


A number of cases have been cited on the one side or the 
other, but I do not propose to discuss all of them, as, in my 
view, the findings of the Courts below are plainly decisive of 
this appeal. There -was also some debate at the Bar as to 
whether Turton v. Turtoni, on which Mr. Rangaswamy Iyengar 
so strongly relied in support of his arguments could still be 
regarded as good law, in view of the later decision of the 
House of Lords in Reddaway v. Banham?, at any rate, in cases 
where a particular name or descriptive word as applied to 
certain goods has acquired what has been called a “secondary 
signification”. I was referred to John Brinsmeed and Sons 
Lid. v. Edward George Stanley Brinsmeeds, where Buckley, L. 
J., observed that Turton v. Turion, was qualified by Reddaway 
v. Banham’. On the other hand, it was pointed out that there 
has been no decision of the House of Lords definitely throwing 
doubt upon the soundness of that decision and that in one of 
the latest cases dealing with this subject, Joseph Rodgers and 
Sons, Lid. v. W. N. Rodgers & Co.4, a case apparently of a 
name with a secondary signification, Turton v. Turtonl, was 
recognised and applied by Romer, J., as an authority still in 
force. I do not, however, think it necessary in this case to 
decide whether and how far the principle enunciated in Turton 
v. Turton, requires qualification in the light of the later deci- 
sions in England, as.I am of opinion that even giving the fullest 
possible effect to that principle, it does not assist the appellant 
in this case. What happened there may be briefly stated. The 
plaintiffs had carried on business under the name of Thomas 





1. (1889) 42 Ch. D. 128. 2 L.R, 1896 A.C, 199, 
3. 30 Patent and Trade Mark Cases 493 at p. 510. 
4. 41 R.P.C. 277. 
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Turton and sons and the name of the firm acquired reputation 


and prestige in the Iron and Steel Trade in the locality. The 


defendant, John Turton, also setup a business in the same place 
and of the same kind in partnership with his sons under the 
trade name of ‘John Turton and Sons’ and the action was 
brought for an injunction restraining the defendants from 
carrying on their business under this*name, John Turton and 
Sons. It will be noticed that there was no question of the 
defendants having used any trade mark of the plaintiff in con- 
nection with the goods but it was simply a question of the 
name under which the defendanis were carrying on their 
business. The learned Judges held that so long as a man 
carried on business in his own name simply or in a name which, 
as a description of that business, represents nothing but the 
accurate and exact truth, he did no wrong and could not be 
restrained by an injunction from doing so merely because the 
business of some other person better known in the trade under 
the same name was prejudicially -affected. Lord Esher 
observed at page 134:— 


“He had not done anything with the intent or for the purpose of making 
the use of his simple name look as if his name were the name of the plaintiffs. 
In some cases. besides using the name, parties have, to use what I think isa 
happy phrase of my brother Cotton’s, garnished that use—that is, they have 
done things besides using the name in order that the use of that name might 
look as 1f it were being used by the old frm. There 15 nothing of that kind 
here. The defendants have carried on a business a great part of which is the 
same as the plaintiffs, but they have carried ıt on inthe name of John Turton 
and dons, the name of the principal being John Turton, and it being true that 
he has taken his sons as partners—he has done nothing but that.” 


After discussing the judgment of Lord Justice Turner in 
Burgess v. Burgessi, the learned Judge points out that 
the fundamental principle in such cases is that no man can have 
the right to represent his goods as the goods of another person, 
and where a man merely uses his own name, there is no prima 
facie case that he is selling his goods as the goods of another 
person. 


“But if besides using his own name, he does other things which show 
that he is intending to represent, and is, in point of fact, making his goods 
represent, the goods of another person, then he is to be prohibited but not 
otherwise.” (at. p. 137.) 


- It will be apparent from these quotations that the principle 
of the decision in Turton v. Turton?, is this: No man has any 


1. (1853) 3 De G. M. and G. 896 at 904: 43 E.R. 351. 
2. (1889) 42 Ch. D. 128. 
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right to represent that his business is the business of another 
person, but when a man carries on business in his own name 
which happens to be alsothe name of another, he does not make 
any such representation, but represents only what is the ‘accu- 
rate and exact truth’, namely, that it is his own business. — 


Even the decision of Romer, J., in Joseph Rodgers and 
Sons Lid. v. W. N. Rodgers & Co.1, on which Mr. Rangaswami 
Iyengar relied as showing that Turton v. Turton. must still be 
regarded as an authority in full force, shows that the principle 
of that decision cannot be invoked by a person who uses his 
name in combination with other words as a trade name which, 
taken as a whole does not represent the bare truth, and whose 
conduct otherwise also shows that he deliberately intends to pass 
off his goods as those of another. Romer, J., stated the law 
thus :— 


“Itis the law of this land that no man is entitled to carry on his business 
in such a way as to represent that itis the business of another; or is in any 
way connected with the business of another; that is the first proposition. The 
second proposition is, that no man is entitled so to describe or mark his goods 
as to represent that the goods are the goods of another. To the frst proposi- 
tion, there is, I myself think, an exception; a min, in my opinion, 13 entitled 
to carry on his business in his own name so long as he does not do anything 
more than that to cause confusion with the business of another, and so long 
as he does it honestly. It is an exception to the rule which has of necessity 
been established ....... The exception to the first rule is, however an 
exception made in the interests of honest trading; again itis an exception 
which only authorises the use by a man of his own name; it 1s not an excep- 
tion which, even in an honest case, entitles a man to use something that is not 
his own name; that is to say, it does not entitle him to use his name in com- 
bination with something else, such as the words ‘and company’.......-. . 
To the second rule, to which I have referred, I think there is no exception at 
all, that is, a man is not entitled so to describe his goods as to lead to the 
belief that they are the goods of somebody else. It is not necessary that 
there should be an exception to that.” 


Now what are the facts found in the present case? From 
the summary given above, it will be seen that the appellant has 
been trading under a name which does not represent the truth; 
for, no such partnership as ‘P.S. Shanmugam and Brother’ was 
proved and further, that the appellant has, by marking his goods 
with a seal which is a colourable imita‘ion of the seal which the 
respondent was using, and by using the name ‘Shanmugham’ 
which has acquired a secondary signification as exclusively 
denoting .the respondent’s .beedies in the designation. of the 





1. 41 RP.C. 277. 2. (1889) 42 Ch. D. 128, 
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appellant’s goods as ‘Shanmugham seal beedies’, he wants to 
deceive the public. These findings, to my mind, completely 
exclude the application of Turton v. Turtonl, and Joseph 
Rodgers & Sons Lid, v. W. N. Rodgers, & Co.,® to the facts of 
the present case. 


Mr. Rangaswami Iyengar laid great stress on the ndings 
that the -respondent had discontinued ‘the use of his seal from 
about 1925 and the get up of the appellant’s goods was so 
dissimilar that they would not be mistaken for the goods of the 
respondent, and urged that the appellant could not therefore be 
said to have intended to deceive the public. As I have already 
indicated, this argument has been made possible by the manner 
in which the Courts below have dealt with the different aspects 
of the case separately recording distinct findings thereon as if 
they were different subjects for decision. The lower Courts 
have however, taken care to make it clear that their findings as 
to the get up of the appellant’s goods not being calculated to 
deceive the public should be understood only as a finding on 
that issue alone viewed apart from the other issues arising in 
the case. The learned District Munsif observes in paragraph 
10:— 


“Taking however my findings on the other issues and the facts on which 
such findings are based, I would hold that though there 1s a strong dissimil- 
arity, there is a likelihood of purchasers being deceived.” 


“The learned Subordinate Judge's finding on this point is 
also similarly qualified while his conclusion that the appellant’s 
conduct, taken as a whole, betrayed an intention to deceive the 
public is clear and emphatic. I do not therefore see any force 
in this contention. Moreover, it has been held by the Court of 
Appeal in England that where a nime has acquired a secondary 
signification as exclusively denoting the goods of a particular 
trader, mere dissimilarity in get up is immaterial and affords 
no protection. In Valentine Meat Juice Company v. Valentine 
Extract Company Lid.,8 dealing with an argument based on the 
dissimilarity of the get up of the defendants’ goods, Lord 
Alverstone M. R. observed at page 269 :— 


“Tt is said that the boxes containing the preparation are entirely 
different when you come to look at them Ido notat alldenyit. I am not 
dealing with this case upon any consideration of make up of the goods put 
side by side. Ido not suggest that any body would think of necessity that 





1. (1889) 42 Ch. D. 128. 2. 41 R.P.C. 277. 
` 3. (1900) 83 L.T. 259. 
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the stuff in the bottle was the same as the stuff inthe boxes But knowing 
as we do that itis acommon method of giving medicines now to put them 
into globules a person would be extremely likely to think that a Valentine’s 
Meat Globule or that a Globule made by the Valentine Extract Company 
contained the same meat extract as Valentine’s Meat Juice .......5-- I 
do not think that a person inthe present day could properly use the words 
“Valentine's Extract” in connection with meat juice without passing off his 
goods as the goods of the plaintiff.” 


Similarly Lord Justice Collins said at page 271 :— 


“The get up has nothing whatever to do with this case. It may be 
dismissed altogether from the discussion, because the representation is not as 
to the form in which the article is sold. Itis not suggested that the defen- 
dants pass off bottles which are not distinguishable from the plaintiffs’, The 
representation isas to the thing contained in the integument. In the 
plaintiffs’ case the integument isa bottle. and in the defendants’ it is a 
globule ina tin But the representation is that which is contained in the 
globule-—namely, the extract of meat—is made by the plaintiffs. That is 
what the representation is, and therefore the form and get up have, I repeat, 
nothing whatever to do with the case, and may be dismissed.” 


That was, of course, a vase where the name ‘Valentine’, 
which happened also to be the name of one of the defendants, 
was found to have acquired a secondary signification, so as to 
denote the plaintiffs’ meat extract exclusively and the defendant 
was enjoined from using that name though it was also his own 
name in connection with his goods however different or dis- 
similar the get up of the latter might be. Similarly here, it 
having been found that the word ‘Shanmugham’ has become so 
much associated with the beedies of the respondent’s manu- 
facture as to denote exclusively such beedies in Ambasamudram 
and its vicinity, the appellant cannot sell his goods under a 
description containing the word ‘Shanmugham’ without passing 
off his goods as those of the respondent, however different or 
dissimilar the wrappers and the get up of his goods may be. 
The case being therefore clearly one for the issue of an injunc- 
tion the question next arises as to the form in which the injunc- 
tion is to issue. It seems to me that the injunction ordered by 
the Courts below restraining the appellant, as it does, absolutely 
from using his own name in describing his business or 
designating his goods goes too far. It has been recognised in 
several cases that it is a strong thing to restrain a defendant 
from using his name in whatever manner in connection with 
the business carried on by him or the goods manufactured by 
him, and even in cases where such name was found to have 
acquired a technical or a secondary signification in the market 
so as to denote the plaintiff’s goods exclusively, Courts have so 
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framed the injunction as to allow the defendant to use his name 
so as not to mislead the public into believing that his goods are 
the goods of the plaintif. In J. and J. Cash Lid. v. Cashi, the 
. Court restrained the defendant from carrying on his business 
either inthe name of ‘Cash’ or under any other name in which the 
name ‘Cash’ occurred, without taking reasonable precautions to 
clearly distinguish the business carried on by them from the 
business of the plaintiffs and from selling frillings or woven 
names or initials not manufactured by the plaintiffs as ‘Cash’s 
Frillings’ or ‘Cash’s woven names’ or initials. In the 
Valentine Meat Juice Co’s case?, already referred to, the 
injunction so far as it related to the defendant, Richard 
Valentine, restrained him from carrying on business as manu- 
facturer or vendor of any preparation or extract of meat or 
meat juice under any name or title of which the name 
‘Valentine’ or ‘Valentine’s’ formed part without clearly distin- 
guishing such business from the business of the plaintiffs and 
from selling any such preparation under any such name or des- 
cription without clearly distinguishing such preparation from 
the goods of the plaintiffs. Similarly in Teofani & Co., Lid. v. 
Teofant,? also a case where the word ‘Teofani’ was found to 
have-acquired a scondary signification, Warrington, J., granted 
an injunction restraining the defendant from selling or offering 
for sale cigarettes as ‘A. Teofani’s cigarettes’ or otherwise 
marking his goods with the name ‘Teofan?’ either with or with- 
out other names, without clearly distinguishing such cigarettes 
from the cigarettes of Teofani & Co., Ltd., (Plaintiffs) 
and this injunction was confirmed by the Court of Appeal. 

In view of these decisions, I am of opinion that the 
injunction ordered by the Courts below should be qualified in the 
manner indicated in these decisions, that is to say, by the 
addition, at the end, of the words : “Without taking reason- 
able precaution to clearly distinguish the business carried on or 
beedies manufactured or sold by the defendants from the busi- 
ness carried on and the beedies manufactured by the plaintiff.” 

Subject to this modification, the decree of the Court below 
is confirmed and the appealis dismissed. In the circumstances 
each party will bear his own costs of this appeal. 

Leave refused. 


K.S. Appeal dismissed. 


1. 18 RPG 213. 
2. (1900) 83 L.T. 259 3. (1913) 2 Ch, 545, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice KING AND Mr. JUSTICE LAKSH- 

MANA RAO. 

Nandivada:Ganganna Dhora .. " Prisoner* (3rd Accused). 


Evidence Act (I of 1872), Ss. 26 and 27—Charge of murder—Confession. 
of third accused followed by unsuccessful search by him for a spear said to 
have been hidden by hun—Subsequent production of the spear by first accused 
—Admisstbilsty of statement of third accused under S.27, Evidence Act. 


Three accused were charged with murder. The third accused made a 
statement to the police and in the search which followed he was unable to 
find the spear. The first accused afterwards took out and produced the. 
spear. 


Held, the discovery of the spear was not in the essential sense of the 
word due to the information given by the third accused and when the 
informant has tried unsuccessfully to recover such property the effect of his 
information has become campletely exhausted. The statement does not fall 
within 5. 27 but within S. 26 and is inadmissible in evidence. 


Trial referred by the Court of Session of the eases ana 
Division for confirmation of the sentence of death passed upon 
the said prisoner in Case No. 52 of the Calendar for 1939 on 
15th December, 1939 and Appeal by the. prisoner against the 
said sentence of death and the sentence of three years rigorous 
imprisonment passed upon him in-the said case. 


P. Bast Reddi for Prisoner. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. | 


The judgment of the Court was delivered by 


King, J—-The appellant was the third accused in S. C. 
No. 52 of 1939 before the learned Sessions Judge of Vizaga- 
patam. The three accused in that case were charged with the 
murder of one Pendyala Ramalingam, Village Munsif of 
Kondasekharapalli and with the murder of Pantala Appayya, a 
bandy driver and with causing hurt with a dangerous weapon 
to two of the witnesses in the case, P., Ws: 14 and 15. The 
evidence in the case established the fact that the deceased 
Ramalingam and the two witnesses started in Appayya’s bandy 
from Kondasekharapalli on the night of the 20th June, last 
to go to Parvatipur and that they were attacked by three men 
about half way on their journey. Ramalingam was killed 
immediately but Appayya survived until the 22nd when he died 
in hospital and the two witnesses received minor injuries. The 


— 








“Referred Trial No. 7 of 1940 and © 27th February, 1940. 
Criminal Appeal No, 12 of 1940. : 
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evidence in the case was twofold; firstly, the evidence of 
identification and secondly, evidence based upon the confession 
made by the appellant. The evidence of identification was not 
considered by the learned Sessions Judge sufficiently safe to act 
upon. He accepted neither the evidence of the two witnesses 
who were travelling in the bandy nor that of the two other 
witnesses who say that they saw the three accused near the 
scene of offence shortly before the offence must have been 
committed, and in consequence acquitted the first and second 
accused, 


The accused were arrested on the 24th June, and the 
appellant made a long statement which was recorded as Ex. Y. 
At the conclusion of that statement the appellant promised the 
police to take them to the place where the first accused had 
buried the spear with which he had stabbed the occupants of 
the bandy. The next day, the 25th June, the third accused 
accordingly took the police to a gedda and, after he had himself 
unsuccessfully searched for the spear,the first accused took it 
out and produced it. The evidence upon which the third accused 
has been convicted by the learned Sessions Judge consists 
almost entirely of this statement. The statement .has been 
admitted in full as one made under S. 27 of the Indian Evidence 
Act. It seems however to us very doubtful whether this is a 
statement admissible under S. 27 at all. No doubt, in one sense 
of the word, if the evidence is believed—and we see no reason 


why it should not be—it was the information given by the 


appellant which actually led to the fact that the police officer 
came to this particular gedda. But if the events of that morning 
be more closely analysed, it will be seen that the discovery of 
the spear was not in the essential sense of the word due to the 
information given by the third accused but was due simply and 
solely to the action of the first accused who, according to the 
prosecution case, had himself hidden the spear in that particular 


spot. No doubt it is not necessary that the informant himself. 


should personally recover any property about which he gives 
information. But when the informant has tried unsuccessfully 
to recover such property it must, we think, be conceded that the 
effect of his information has become completely exhausted. No 


doubt if one of the police officers themselves or any third party- 
acting on the information of the third accused had recovered” 


this spear, S. 27 would have been applicable. But, as it is, we 
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are of opinion that this spear was recovered not because of any 
information given by the appellant, though that may have been 
the proximate cause of the presence of the party at the gedda, 
but by the action of the first accused himself. We would 
accordingly hold that Ex. Y does not fall within S. 27 but 
within S. 26 and is inadmissible in evidence. That being so, 
there is no evidence upon which the appellant could possibly be 
convicted. This appeal must be allowed and the conviction set 
aside and he will be set unconditionally at liberty. 


Ko. Appeal allowed and conviction set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR JUSTICE LAKSHMANA RAO. 


Natesa Padayachi and others .. Accused.* 
Criminal Procedure Code (V of 1898). 5. 182—Complatnant cheated and 
parting with money at Trichinopoly—Jurisdiction. 
Where the complainant was cheated and parted with money at Trichino- 
poly the case can be tried by the Sub-Divisional Magistrate of Trichinopoly 
Case taken up in Revision by the High Court calling on the 
accused in C. C. No. 117 of 1939 on the file of the Court of the 
Sub-Divisional Magistrate of Trichinopoly to show cause why 
the order of the Sub-Divisional Magistrate of Trichinopoly 
dated 23rd October, 1939, in the said C. C. No. 117 of 1939 


should not be set aside. 


The complaint was as follows :—A1 informed the complainant 
living in a village near Udayarpalayam that certain gold coins 
found in a treasure trove were available for sale from A2 at 
Trichinopoly. Al took the complainant to Trichinopoly and 
introduced the complainant to A2. AZ told the complainant that 
the coins were in his father-in-law’s possession in Rajapalayam and 
asked complainant and Al to go over to Trichinopoly a week later. 
A1 took complainant to Trichinopoly to A2’s house and A» was 
there who was said to be a messenger from A3 who had brought 
some coins A2asked A5 to show the complainant a sample and 
A5 gave a gold coin. Complainant asked for more but A2 asked 
the complainant to go to his village, test the coin and then come. 
The complainant found the coin to be of genuine gold and a week 
later went with Al to Trichy to A2’s house. A5 was also there. 
A2 said that more coins were with A3 at Rajapalayam and directed 
Al and A5 to take complainant to Rajapalayam immediately to 
ae ARANG BIR BA ste Re E E NGA NEG E aba an 


*Cri R. C No. 998 of 1939. 21st February, 1940. 
(Taken up No. 10 of 1939). 
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show all coins and bring him back to Trichy for fixing the price: 
Complainant, Al and A5 went to Rajapalayam, met A3 and A4 who 
showed a heap of coins and returned to Trichy to fix the price 
with four sample coins. The price was fixed at Rs. 3500 immediate 
payment of which was demanded. Complainant with Al returned 
to his village and came with the money to Trichy. The money was 
taken by A2 and handed over to A5. But when the coins were 
demanded, A5 said they were at Rajapalayam and being a treasure 
trove could not be brought over for fearof detection. A2 directed 
Al and A5 to take complainant to Rajapalayam and deliver the 
coins. At Rajapalayam a bag said to contain 2000 gold coins was 
delivered to complainant. After taking them to his village, com- 
plainant found that there were only 1385 coins of brass. 

The five accused were charged before the Sub-Divisional 
Magistrate, Trichinopoly for having cheated the complainant and 
objection was taken as to jurisdiction. 

Accused not represented. 

The Public Prossecutor (V. L. Ethiraj) for Crown. 

The Court made the following 


ORDER :—The complainant was cheated and parted with 
the money at Trichinopoly and the case can be tried by the Sub- 
Divisional Magistrate of Trichinopoly—vide S. 182 of the Code 

of Criminal Procedure. The records will therefore be returned 
and the Sub-Divisional Magistrate will proceed with ne case in 
accordance with law. 

K, S. CE 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTA. 


The Crown Prosecutor .. Appellani* 
A 
T. Sellamuthu .. Respondent (Accused). 


Penal Code (XLV of 1860), S.206--Offence under—Judgment-debtor— 
Undertaking given to Court not to transfer properity—Transfer made im 
breach of undertaking— Intention to deceive creditor— Ingredient as to 
secrecy—Registration of document whether negatives. os 

Where the accused, who was the judgment-debtor, gave an undertaking 
to the executing Court not to alienate certain property pending the disposal 
of a claim petition but immediately thereafter he executeda registered deed 
of conveyance transferring the said property to his own son and he was there- 
upon prosecuted for an offerice-under S. 206, Indian Penal Code. 4 


Held, that the object of the transfer by the accused in breach of his under- 


taking was to deceive his creditor, that the ingredient of secrecy was not: 





* Criminal Appeal No. 270 of 1938, -7 ` ‘ ‘Ist December, 1938. ~- 
96 
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negatived by reason of the registration of the deed of transfer, and that the 
accused was liable to be convicted for an offence under S. 206, Penal Code. 


The word “fraudulently” in the Penal Code ordinarily connotes firstly an 
element of secrecy and secondly an intention to cause injury. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent (accused) 
on 9th April, 1938, by the Third Presidency Magistrate of the 
Court of Presidency Magistrates, Egmore, Madras in C. C. 
No. 168 of 1938 on his file. 

K. V. Ramaseshan for Appellant. 

K. Sanjiva Kamath for Respondent. 


The Court delivered the following 


Jupement.—This is an appeal against an acquittal on a 
charge under S. 206 of the Indian Penal Code. The accused 
was the first defendant in a small cause suit, his son being the 
second defendant. A decree was passed for Rs. 231 in favour 
of the plaintiff P. W. 4, here against the accused, the suit being 
dismissed as against the son. In execution of the decree a 
cow belonging to the accused was attached. A claim petition 
was filed by the wife of the accused. The claim was allowed 
on 14th May, 1936, on the undertaking given by the accused 
that he would not for three months thereafter alienate a piece 
of land owned by him. On the 25th May, 1936, the accused 
executed a registered sale deed in respect of the property 
covered by this undertaking in favour of his son, the exonerated 
defendant. After various proceedings this Court filed a 
complaint under S. 476 (1) of the Code of Criminal Procedure, 
charging the accused with an offence under S. 206, of the 
Indian Penal Code. The defence to the criminal complaint 
was, firstly, a denial of the undertaking, secondly a plea that 
the motive was to satisfy the pressure of his son for the 
discharge of debts, and thirdly, various legal contentions with 
which I shall deal separately. 

There can be no doubt as to the fact of the undertaking 
which is embodied in Court record exhibited. It seems io me 
most unlikely that the motive of the accused was to satisfy the 
pressure of his son based on alleged old debts which according 
to the recitals in the sale deed are made up of a series of small 
hand loans mostly made months prior to the date of the sale. 
The undertaking having been given only a few days before the 
sale, it is incredible that the fact of the undertaking would not 
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have been present prominently in the mind of the accused when 
he carried out the sale. The son denies that he knew about this 
undertaking. At any rate he was a party to the litigation and 
as such he must have known about the decree. On these facts, 
I find it impossible to agree with the conclusion of the 
Magistrate that the transfer was not fraudulent. The 
Magistrate supports his conclusion not by any clear finding of 
fact that the transfer has not been proved to be fraudulent but 
by certain legal contentions, 


It is no doubt correct that the word ‘fraudulently’ in the 
Penal Code ordinarily connotes firstly, an element of deceit or 
secrecy and secondly an intention to cause injury. In my 
opinion there can be no doubt about the latter element in this 
case. The accused having so recently given this undertaking 
must have known that the transfer in breach of the undertaking 
would have the effect of impeding the execution of the decree 
and he must have intended that it would have that effect. It is 
to my mind quite immaterial whether it would be possible for 
the decree-holder by taking other proceedings to defeat that 
attempt. If there was an intention to prevent this property 
being taken in execution of the decree and if that intention had 
as its motive the object of injuring the creditor, it does not 
matter whether the object was likely to be achieved or not. 
There remains the question whether there was the ingredient of 
deceit or secrecy in the act of the accused. It is argued that 
there could have been no secrecy because there was prompt 
registration. Ido not agree with this contention as a statement 
of law. Although registration in theory implies publicity, in 
fact, it can be and frequently is carried out in such a way that 
the person adversely affected knows nothing about it. The 
proper way to regard this case is to look at the fact of the 
‘transfer along with the immediately preceding fact of the 
undertaking given to the Court and taking these two facts 
together with the other known circumstances to deduce there- 
from the intention of the transferor. He knew that his creditor 
had been lulled into a sense of security by the undertaking 
given in Court. With this knowledge he almost immediately 
carried out the transfer in favour of his own son, one who was 
not likely to publish the fact of the transfer in such a way that 
it would go to the ears of the creditor. To my mind it is 
patent that the object of the transferor must have been to 
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deceive his creditor and to injure him by preventing the-attach- 
ment of this property in execution. His object was to deceive 
because firstly, he promised the creditor in open Court that he 
would not alienate and then almost immediately afterwards, he 
transferred to a member of his own family. His object was to 
injure and to prevent execution against this property because he 
knew that his son having been exonerated in the suit would be 
in a position to claim the property as his own. To my mind it 
does not matter whether or not the creditor might by taking 
troublesome proceedings in the Civil Courts circumvent this 
plot. 


. Iam therefore of opinion that the case falls clearly under 
S. 206 of the Indian Penal Code and that the acquittal of the 
accused is wrong. I convict him of the offence with which he 
is charged and sentence him to a fine of Rs. 25 or in default to 
two weeks’ rigorous imprisonment. 


B, V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT ;— MR, Justice HORWILL, 
Puzhakkarat Kozhuvammal Ammad 


_ and another .. Appellants* (Plaintiffs) 
U: 
Cheriath Manayil Paru Amma .. Respondent (Ist Defen- 
l dant). 


Second appeal—Costs—Trial Courts discretion—Appellate Courts right 
to interfere how far justifiable. 


On the question of costs the trial Court has a discretion which could be 
only interfered with in an appeal, if itis found the trial Court has exercised 
the discretion improperly. 

_ Where it turns out that the lower appellate Court did not consider the 
question of costs from the right angle, the High Court can interfere in second 
‘appeal and remand the matter for fresh disposal 

Appeal against the decree of the District Court of North 
Malabar in A. S. No, 73 of 1936 preferred against the decree 
of the Court of the District Munsif of ravens in O.S. No. 195 
‘of 1930. 


K. Kuttikrishna Menon for Appellants. 
K. P. Ramakrishna Aiyar for Respondent. 


4 
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cz LIBJA No..1150.0f 1936, < 12th December, 1939, | 


J 
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The Court delivered the following 


JUDGMENT:—A suit was brought for redemption and was 
decreed, the mortgagee being ordered, for special reasons stated 
by the trial Court, to personally pay the costs of the plaintiff. 
On this question of costs an appeal was preferred to the 
District Court; and the District Judge came to the conclusion 
after considering the facts of the case that the defendant should 
not have been called upon to personally pay the costs. 


It is contended that no Second Appeal lies against an order 
for costs and certain authorities have been quoted; but there can 
be no doubt that if in the Courts below wrong principles have 
been applied or there is some error of law in awarding the costs, 
then this Court can interfere in Second Appeal. If in the 
present case, for example, I can be satisfied that the lower 
appellate Court had considered the matter from the right point 
of view and had found after consideration of the facts that the 
first Court had wrongly exercised its discretion, then it would 
not be open to me to interfere with the lower Court’s finding. 
It is argued that the lower appellate Court misunderstood the 
facts upon which its decision was based; but even if it did not, 
it does not seem that the lower appellate Court considered the 
question of costs from the right angle. The trial Court has a 
discretion in the matter of costs and that discretion should only 
be interfered with in appeal if the trial Court has exercised its 
discretion improperly. It nowhere appears in the judgment of 
the lower appellate Court that the District Judge asked himself 
whether the trial Covrt had properly exercised its discretion. 
He clearly considered the matier of costs as if he had been trying 
the suit himself. That was not the proper way of.approaching 
the question. 


The appeal is therefore allowed and the first appeal re- 
manded to the District Court of North Malabar for fresh dis- 
posal. The appellate Court will have full liberty to re-consider 
the facts bearing on this question. The costs of this appeal will 
abide the result. 


The Court Fee paid in this Court to be refunded. ` 
K.C. Appeal allowed. 


F.B. 


a————— 


Pavayi 
v 


Palanivela 
Goundan 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LioneL Leac, Chief 
Justice. Mr. Justice Kine AND MR. JUSTICE KRISHNASWAMI 
AYYANGAR. 

Pavayi and others .. Appellants* (Plaintiffs and 
2nd Plaintiff's L.Rs.) 
v. 
Palanivela Goundan and others .. Respondenis (Defendants 
17, 18, 20, 21, 22 & 1 to 16). 
Limitation Act (IK of 1908), Ss. 19 and 20—Mortgage—Purchase of 


equity of redemption in execulton—Loss of personal remedy against mori- 
gagor—Paymeni after that by mortgagor—Wheiher payment within S. 20 or 


.acknowledgment within 5.19 to save limttatson. 


After the equity of redemption had been assigned and after the mort- 
gagees had lost their personal remedy against the mortgagor, the mortgagor 
made a’small payment. Ina suit on the mortgage, 


Held, the payment cannot save the suit from the bar of limitation. 
Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A. S. No.5 of 1935 preferred against the 
decree of the Court of the District Munsif of Sankaridrug at 
Salem in O. S. No. 33 of 1933. 
S. S. Ramachandra Atyar for Appellants. 


M. Krishna Bharaths for Respondents. 


2nd November, 1939.—The Court (Horwill, J.) made the 
following Order of Reference to a Full Bench: 


The first defendant and his father executed a mortgage in 
favour of the plaintiff’s assignors. The equity of redemption was 
brought to sale in execution of a simple money decree and was 
purchased by the assignor of defendants 17 to20 After the equity 
of redemption had been assigned and after the plaintiffs had lost 
their personal remedy against the first defendant’s father, the latter 
made a small payment towards interest If this payment is a pay- 
ment within the meaning of S. 20 of the Limitation Act or an 
acknowledgment within the meaning of S. 19, this suit is in time; 
otherwise the suit is barred by limitation. The lower appellate 
Court found that S. 20 of the Limitation Act did not save the suit 
from the bar of limitation. 


S. 20 says that a fresh period of limitation shall be computed 
from the time of payment, 





*S. A. No. 665 of 1936. Oth March, 1940. 
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“where intereston a debt is before the expiration of the prescribed 
period, paid as such by the person liable to pay the debt..... ae 
This payment was not made within the prescribed period and 
it was made by a person who had ceased to be under any legal 
liability to pay the debt. S. 20 does not use the word ’legal’. but it 
is difficult to see in what way the word ‘liable’ can be used except as 
legally liable. It would therefore seem from the natural inter- 
pretation of S. 20 that that section has no application. It is argued 
that if S5. 20 does not apply, then S. 19 would and that this 
payment can be considered to be an acknowledgment. S. 19 says, 
“Where, before the expiration of the period prescribed fora suit or 
application in respect of any property or right, an acknowledgment of 
liability in respect of such property or right has been made in writing signed 
by the party against whom such property or right is claimed ....a fresh 
period of limitation shall be computed from the time when the acknowledg- 
ment was so signed.” 

' In the first place, any act or statement of a person who is not 
prejudiced by a statement that a debt still exists cannot be said to 
be an acknowledgment in the ordinary sense of that word. An 
acknowledgment is an admission against éne’s own. Interest that a 
certain fact or state of affairs is true. Moreover, 5. 19 further 
requires that the acknowledgment should be by the party against 
whom such property orright isclaimed. Clearly after the transfer 
of the property, no property or right could be claimed against him. 


The Lord Chancellor in Bolding v. Lanet, in dealing with an 
almost similar case, refers to such a contention as being mon- 
strously unjust and says: 

“If it (the decision) be well founded, then, according to the true intent 
and meaning of this statute, the right of one man may be taken away by the 
act of another..... The mortgagor or his representative who may have no 
interest whatever in the lands ..... shall be enabled to charge the estate 
anew with any amount of arrears of interest as against the second and subse- 
‘quent mortgagees”. 

Obviously the interpretation sought to be put upon Ss. 19 and 
20 in this Court would open the door to a great deal of fraud. A 
person who has no interest in the property would naturally not be 
at all reluctant to state that the debt still existed, and a mortgagee 
desirous of obtaining some such statement which would bind the 
person really interested in the property would have no difficulty in 
obtaining, An anti-dated statement would make the mortgagee to 
avoid the bar of limitation. 


In all the cases of this Court and other High Courts where any 
opinion on this question has been expressed at all, with the excep- 
tion of Ramesam, J’s judgment in Narayana v. Venkataramana? 





1. (1863) 1DeG. J. & S. 122: 46 E.R. 47, 
2, ALR. 1935 M, 899, 
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learned judges have seen the danger of accepting a stalement by a 
person no longer interested against a party interested. Sadasiva 
Ayyar, J. in Lakshmana Chetti v. Muthaya Chettil observes that an 
AEK TOW peni is binding, j 4 

“ provided the mortgagor had a substantial ` interest in the mortgage 
contract.” 

Pandalai, J. ina Bench decision Muthu Chettiar v. Muthusami 
Iyengar? says that he thinks that the mortgagor must be at least 
personally liable or a portion of the property should remain unsold 
for an acknowledgment to be binding. In all these cases which have 
been quoted the mortgagor had retained some interest. Cases in 
which a mortgagor without any interest at all has made an acknow- 
ledgment must necessarily be very small; fora mortgagee would be 
unlikely to scek an acknowledgment from a person who had lost his 
interest except for some fraudulent person. The remarks of the 
District Munsif even in this case suggests a fraudulent collusion 
between the mortgagee and the mortgagor to the detriment of the 
assignee of the equity of redemption. 


Ramesam, J. expressing the opinion of the Bench in Narayana 
v. Venkataramana? a case very similar to the one before me, takes 
an opposite view. Some distinction is sought to be drawn between 
the case considered by Ramesam and Stone, JJ. and the present 
case. Here the transferee of the equity- of redemption obtainéd 
title in court-auction and the original mortgagor was under no liabi- 
lity to give him a good title, whereas in Narayana v. Venkata- ' 
ramana8, the sale was a private one; and il is argued that as the 
vendor was interested in seeing that the vendee had a good title, he 
still retained an interest in the property and that the acknowledg- 
ment was not therefore by a person who had no interest at all. 
Ramesam, J. however does not make this distinction and his judg- 
ment presupposes that in that case the mortgagor had no interest 
whatever. He does not however think that any injustice is done 
to’ the vendee by an acknowledgment by the vendor and he says: 


. “We do not see any injustice in so holding in this country where we have 
got a Law-of Registration and every purchaser or incumbrancer can easily 
know of the existence of any prior mortgage........The subsequent pur- 
chaser or incumbrancer who knows the existence of a mortgage ought also 
to know the possibility of the mortgage being kept/alive by acknowledgment 
or payment arid as he purchased only the equity of redemption it cannot be 
said that he is disappointed. He gets what he -bargained-for. -He has no 
right to expect thatthe mortgage would become barred and he can make a 
profit.in the transaction.” | 





i 1. (1919) 40 M.L.J. 126. 
ave (1932) 63 M.L,J. 111: I.L.R. 55 Mad. 758. 
3. ALR. 1935 Mad. 899, 
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There is therefore a conflict of opinion on the question 
whether a mortgagor who has no longer an interest in the mort- 
gaged property can by-a payment or an acknowledgment save 
limitation againt the person having an interest in the equity of 
of redemption. 

_ Let the papers be sent to the Registrar io be placed before my 
Lord, the Chief Justice for posting this appeal before a Bench. 

(This case coming on for hearing in pursuance of the 
aforesaid Order, the Court delivered the following) : — 

JupcmMent.—The Chief Justice:—This appeal raises a 
question of limitation and one of some difficulty. The appel- 
lants fled a suit in the Court of the District Munsif of Salem 
to enforce a mortgage which had been created on the 12th 
November, 1913 by a Hindu father and his son. Theappellants 
are the assignees of an interest in the mortgage. Under the 
terms of the mortgage deed the debt became payable in one 
year. On the 16th January, 1919 a creditor of the mortgagors 
- obtained a money decree against them and in execution of that 
decree purchased the equity of redemption. On the 16th 
December, 1920, the first mortgagor paid to the mortgagees 
Rs. 200, towards the amount of interest then due in respect of 
the mortgage debt. A record of this payment was endorsed on 
the deed and signed by the first mortgagor. A suit to enforce 
the mortgage was filed on the 9th December, 1932. The question 
which arises is whether the payment of the Rs. 200, on the 16th 
December, 1920, saves the suit from being barred by the law of 
limitation, That the personal remedy against the mortgagors 
is barred is conceded but it is said that inasmuch as the payment 
of the Rs. 200 towards interest was made within eight years of 
the creation of the mortgage a fresh period of limitation started 
and the suit having been filed within twelve years from the date 
of the payment of interest the appellants are entitled to havethe 
property sold in order to realise what is due to them. The 
District Munsif held that the payment of interest on the 16th 
of December, 1920, did operate to save limitation and granted 
the appellants a decree. On appeal the Subordinate as of 
Salem held that the suit was out of time. 


The Subordinate Judge’s decision was based on his inter- 
pretation of S. 20 of the Limitation Act which says that where 
interest on a debt or legacy is, before the expiration of the pres- 


cribed period, paid as such by the person liable to pay the debt 
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or legacy, or by his agent duly authorised in this behalf, a fresh 
period of limitation shall be computed from the time when the 
payment was made. -By the Indian Limitation (Amendment) 
Act, 1927, a proviso was'inserted to the effect that after the 1st 
January, 1928 acknowledgment of the payment must be in the 
handwriting of, or in a writing signed by, the person making 
the payment. As I have indicated there was such an acknow- 
ledgment in writing by the first mortgagor, but as this was not 
necessary at the time the Rs. 200 was paid the mere payment 
would have been sufficient if the section applied. In this Court 
it has been contended on behalf of the appellants that both 
Ss. 19 and 20 can be called in aid to save limitation. 5S. 19 
states that where before the expiration of the period prescribed 
for a suit or application in respect of any property or right, an 
acknowledgment of liability has been made in writing signed by 
the party against whom the property or right is claimed, or by 
some person through whoin he derives title or liability, a fresh 
period of-limitation shall be computed from the time when thé 
acknowledgment was signed. 

For the respondent it has been argued that inasmuch as the 
mortgagors had parted with all their interest in the properties 
as the result of the Court auction on the 16th January 1919, 
they were not personally liable to pay the mortgage debt, and 
therefore did not come within S. 20 of the Limitation Act. On 
the same basis-it was contended that they were not in a position 
to give an acknowledgment of liability within the meaning of 
S. 19. There are several decisions of this Court bearing on 
the question, which has also been raised before the Calcutta 
High Court. I will state the effect of these decisions and then 
discuss the principle involved in the light of certain English 
decisions which in my opinion also have bearing. 

The decisions of this Court are those given in Velayudham 
Pillai v. Vaidhilingam Pilati, Yagnanarayana v. Venkata Krishna 
Raos, Muthu Chettiar v. Muthuswamy [yengar8,and Narayana v. 
Venkataramanat. In Velayudham Pillaiv. Vatdhslingam Pillai, 
a person executed a deed of gift of the whole of his property. 
After the gift had been made he paid interest in respect of the 
amount due on a promissory note signed by him before the date 
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of the gift. Benson and Sundara Ayyar, JJ. held that by 
reason of the provisions of S. 20 of the Limitation Act the pay- 
ment was sufficient to keep alive the debt against the universal 
donee. In Yagnanarayana v. Venkata Krishna Rao1, Coutts- 
Trotter, C.J, and Ramesam, J. considered that a person who 
was a party to a morigage contract could make an acknowledg- 
ment even after his interest in the properties had ceased, but 
they added that the acknowledgment bound only him or persons 
claiming through, him 4.e., assignees from him after the acknow- 
ledgment. They accepted the opinion expressed by Mookerjee, 
J. in Surjiram Marwari v. Barhamdeo Prasad2, to which I shall 
presently refer. In Muthu Chettiar v. Muthuswamy Iyengar3, 
Jackson, J. held that an acknowledgment of mortgage debt 
made by a mortgagor after he had lost his interest in the mort- 
gaged property affected both him and his alienee, but Krishnan 
Pandalai, J. who formed the Bench with Jackson, J. did not go 
to this length. In his view an acknowledgment of the mortgage 
debt made by a mortgagor who had sold a portion of the mort- 
gaged property, but remained personally, or in respect of the 
unsold portion, liable on the mortgage was effective to save limi- 
tation as against the property sold. In Narayana v. Venkatara- 
manat, Ramesam and Stone, JJ., held that by reason of S, 19 of 
the Limitation Act an acknowledgment bythe mortgagor subse- 
quent to the sale of the mortgaged property saved limitation and 
made the purchaser of the equity of redemption liable on the mort- 
gage. In that case the mortgagee undertook to deliver a quantity of 
paddy in payment of principal and interest and the deliveries of 
paddy were endorsed on the deed. The deliveries of paddy 
were made on the 3rd January, 1904, 14th January, 1911, and 
12th January, 1914, in payment of interest. The mortgagor 
sold the equity of redemption on the Sth January, 1908. The 
mortgagee filed a suit on the mortgage within twelve years 
from the 12th January, 1914. The purchaser of the equity of 
redemption contended that the suit was barred as the mortgagor 
could not bind his successors, but this contention was not 
accepted. In that case the defendant relied on the following 
dictum of Lord Westbury in Bolding v. Lane5, where the Lord 
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Chancellor said: 


“It was not the intention nor is it the effect of the section to give to the 
mortgagor or other person, who is ‘by law compellable to pay the interest,’ 
a statutory power to deprive, by his acknowledgment given to a prior encum- 
brancer, the subsequent encumbrancers, the benefit of the statute, which would 
be monstrously unjust, but to enact a plain and simple rule that no person 
having a charge on landa shall recover more than six years’ interest on such 
charge against any other person having an interest in the lands without an 
acknowledgment in writing, signed by such person or by some former owner 
from whom the interest is derived?’ 


-  Ramesam and Stone, JJ., rejected this argument on the 
ground that they did not see any injustice in making a purchaser 
or subsequent encumbrancer liable in such circumstances in view 
of.the fact that in India there was a law of registration and 
every purchaser or encumbrancer can easily know of. the 
existence of a prior mortgage. 


I will now turn to the Calcutta decisions. In Krishna 
Chandra Saha v. Bhairab Chandra Sahai, a Bench of that 
Court (Maclean, C. J., and Mitra, J.), held: that S. 19 of the 
Indian Limitation Act applied in these circumstances. A 
mortgaged several properties under a deed dated 28th April, 
1887. He then sold one of them to B who mortgaged it to C 
and in a mortgage suit by C the property was sold and purchased 
by D. After the sale had taken place 4 paid part of the 
principal as well as interest under the mortgage to B and made 
an acknowledgment of his liability under it. The question was 
whether the acknowledgment kept the mortgage debt alive 
against the property bought by D. It ‘was held that it did. 
Maclean, C. J., expressed a similar opinion sitting with Holm- 
wood, J., in Domi Lal Sahu v. Roshan Dobay®. But: these 
decisions of the Calcutta High Court are not in accord with 
that of Mookerjee, J., in Surjiram Marwari v. Barhamdeo 
Prasad8, on which reliance was placed in Yagnanarayana v. 
Venkata Krishna Raot. Mookerjee, J., there’said: 

“It is argued on behalf of the respondents that the second eka 
derives his title or liability from the mortgagor, and, that, consequently, an 
acknowledgment by the mortgagor in favour of the first mortgagee, is 
operative against the second mortgagee, no matter whether. such acknowledg- 


ment was given’ ‘before or, after the, second morigagee ' ‘derived his, title. 
After careful ‘consideration of this argument, I am unable fo accept it as well- 
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founded I think that the” proper construction to be put upon the seétion 
(S. 19 of the Limitation Act) i is that when it naka an acknowledgment given 
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by one person operative as against another on the ground that the latter 
derives title or liability from the former, it contemplates that the derivation 
of title or liability (which is the essential condition for the extended opera- 
tion of the acknowledgment) takes place after the acknowledgment has been 
given.” 


In certain of the cases to which I have referred the mort- 
gagor retained an interest in part of the mortgaged properties 
sold, but I do not consider that this makes any difference in 
principle. The question is whether a mortgagor who has lost 
all interest in the mortgaged property, can by an acknowledg- 
ment within the meaning of S. 19 or by the payment of interest 
or principal within the meaning of S. 20, bind the person on 
whom his interest has devolved. If he cannot bind the 
purchaser of the equity of redemption when the purchase covers 
the whole of the mortgaged properties obviously he cannot bind 
the purchaser of part of the mortgaged properties. 


AS I have shown, Coutts-Trotter, C. J., and Ramesam, J., 
in Yagnanarayana v. Venkata Krishna Raol, accepted the 
opinion of Mookerjee, J., in Surjiram llarwartv. Barhamdeo 
Prasad%, that in order to be binding on the assignee the 
acknowledgment must be made before the person making it has 
parted with his interest in the property, and I see no reason to 
doubt the correctness of this opinion. And if a mortgagor, 
who has lost all interest in the mortgaged property cannot 
bind the purchaser of the equity of redemption by an acknow- 
ledgment he cannot bind his assignee by a part payment of 
interest or principal. A payment of interest to start a fresh 
period of limitation must be made by the person liable to pay 
the debt or by his agent duly authorised in that behalf. If the 
personal remedy against the mortgagor is barred he is no longer 
liable to pay the debt. If the mortgagee’s remedy against the 
property is not barred the mortgagor or his representative in 
interest can avoid the sale by payment of the mortgage debt, but 
that does not make him liable to pay. He may pay if he 
chooses. If he does not choose the mortgagee is left to his 
remedy against the property. l 

Ido not share the opinion that the English authorities are 
not in point. There is no fundamental difference between the 
provisions of Ss. 19 and 20 of the Indian Limitation Act and 
the corresponding provisions of the English Act. S. 40 of the 
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Act for the Limitation of Actions and Suits relating to Real 
Property (3 and 4 Will. IV Ch. 27) was in these terms :— 


“That after the said 3lst December, [833, no action or suit or other 
proceeding shall be brought, to recover any sum of money secured by any 
mortgage, judgment or lien, or otherwise charged upon or payable out of any 
land or rent, at law or in equity, or any legacy, but within twenty years next 
after a present right to receive the same shall have accrued to some person 
capable of giving a discharge for or release of the same, unless in the mean- 
time some part of the principal money, or some interest thereon, shall have 
been paid, or some acknowledgment of the right thereto shall have been 
given in writing signed by the person by whom the same shall be payable, or 
his agent, to the person entitled thereto, or his agent; and in such case no 
such action or suit or proceeding shall be brought but within twenty years 
after such payment or acknowledgment or the last of such payments or 
acknowledgments, if more than one, was given”. 


S. 40 of the Act of 1833 has been replaced by S. 8 of 
the Real Property Limitation Act, 1874 (37 and 38 Vic. Ch. 
57), but the only difference between the two sections is that a 
period of limitation of twelve years has been substituted for one 
of twenty years. It seems to me that Ss. 19 and 20 of the 
Indian Limitation Act embody all the elements of this section. 


I have already quoted the observations of Lord Westbury in 
Bolding v. Lanel, and no English authority has been quoted 
to us which throws doubt on the opinion there expressed. In 
fact, the Court of Appeal applied the same principle in New- 
bould v. Smith®. In that case a solicitor lent money to a client 
on equitable mortgage, and on the 12th February, 1866, an 
account was settled between them as to the amount due. In 
July, 1878, the client assigned the mortgaged property to his 
two nephews, and the question was whether an entry dated 
10th September, 1878, in a diary kept by the solicitor, who had 
since died was admissible in evidence. That entry showed the 
receipt of money paid by the mortgagor by way of interest. 
North, J., held that this entry was not admissible in evidence. 
On appeal it was held that assuming the entry to be admissible 
evidence, as to which the Court gave no opinion, it proved 
nothing but a payment on account of interest by a person who 
when he made it had no interest in the mortgaged property, 
and was not shown to be the agent of the assignee. ‘Therefore, 
the payment of interest did not start a new period of limitation. 
Cotton, L.J., said: 


“ In my opinion even if in fact C. E. Smith” (the client) “ia September, 
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1878, paid a sum in respect of interest on this mortgage, that would not be 
sufficient to prevent the statute running in favour of those to whom pre- 
viously to this time he had transferred the property. It is said that he had 
assigned it subject to the mortgages and charges thereon. That isso, but 
that does not make him an agentto pay interest on behalf of those to 
whom he has transferred the property. It may be he might have a claim 
against them, but that is not the question which we are considering. The 
question is whether this payment is to be considered as their payment, that is 
to say, whether he is to be considered as their agent in makingit. They say 
in their statement of defence that if this payment was made it was not made 
by their authority or with their knowledge. In my opinion, then, even if the 
entry is admissible, it does not prove anything that can help the plaintiff”. 


Lindley and Lopes, LL.J., delivered judgments to the same 
effect. I can see no reason why the principle propounded in 
Bolding v. Lane}, and Newbould v. Smitha, should not be 
applied in India, The principle is one which accords in full 
with the spirit of the equity and unless the Indian Statute of 
Limitation is so worded as to preclude its application—and I 
have said sufficient to indicate my opinion that it does not—it 
must be applied. It follows that in my judgment the decisions 
of this Court which have not applied “this principle should no 
longer be regarded as good law. 

I hold that the case has been rightly decided by the Subor- 
dinate Judge and that the appeal should be dismissed with costs. 


King, J. :—I agree. 
Krishnaswamy Ayyangar, J.:—I agree. 
K. S. c M Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 


Manikyam Kondayya and others .. Appellants* 


Indian Penal Code (XLV of 1860), Ss. 149 and 326— Grievous huri by 
accused— Other accused joimng in unlawful assembly with the common object 
of causing hurt—Punishable for grievous Aurt—Criminal Tribes Aci (VI of 

1924), S,23 (1). 

S. 23 (1) of the Criminal Tribes Act seems to relate to the time of 
conviction and not to the time of the occurrence which is the subject of a 
trial that ends in the conviction. ah 


Where the first accused was charged under S. 326 of Indian Penal Code 
for causing grievous hurt and the others under 5. 149, of the same Code for 
forming themselves into an unlawful assembly with the common object of 
causing hurt to a person, 
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Held, that if, in the prosecution of the common object, one of them causes 
grievous hurt and that too with a dangerous weapon. the others would 
certainly be liable for grievous hurt go caused; else it would make the provi- 
sions of S. 149 entirely otiose. 

Appeal against the judgment of the Court of the East 
Godavari Division at Rajahmundry in C. C. No. 17 of 1938 
passed on 20th July 1938. 


B. Jagannadha Das for Appellants. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court delivered the following 

JupGMENT.—The appellants have been convicted after a 
trial with the aid of assessors by the Sessions Judge of East 
Godavari on various charges and sentenced to undergo various 
terms of imprisonment which are to run concurrently. 

The charge against them was that they formed themselves 
into an unlawful assembly with the common object of causing 
hurt to the village munsif of Anur, to which place the appellants 
belong, and in prosecution of that common object, one of the 
accused, namely, the first accused, caused grievous hurt to the 
village munsif with a knife, The other accused were charged 
under the same section, namely, S. 326, Indian Penal Code, 
under the provisions of S. 149, Indian Penal Code. There was 
also a further charge against the first accused under S. 23 (1) 
of the Criminal Tribes Act. There is some doubt as to whether 
this charge was justified or not, as he was not a member of the 
criminal tribe at the time of his conviction though he was a 
member at the time of the occurrence. The section seems to 
relate to the time of conviction and not to the time of the 
occurrence which is the subject of the case which ends in his 
conviction. The conyiction of the first accused under S. 23 (1) 
of the Criminal Tribes Act will be set aside and the sentence 
thereunder also and he is acquitted of that offence. But this 
will not make any material difference because there are convic- 
tions of the first accused under Ss. 148 and 326, Indian Penal 
Code and sentences of the same description under those sections 
as the sentence under S. 23 (1) of the Criminal Tribes Act. I 
shall therefore go on with the merits of the appeal. 


As. observed by the Sessions Judge, the evidence against the 
accused is straightforward and simple. The village munsif is 
P. W. 2. He has been the village munsif for a period of 25 
years and the accused have been living in that village for about 
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16 years, There can be no doubt therefore that the accused are 
all well-known to him and there can be no question of mistaken 
identity arising in the case. The evidence also establishes the 
fact that there has been ill-feeling borne by the appellants against 
the village munsif for some years past, the ill-feeling having arisen 
out of nothing else than the discharge by the village munsif of his 
duties as avillage munsif. Apparently the zeal displayed by the 
village munsif against the appellants, who are members of a cri- 
minaltribe, goaded them to take revenge on himand they took the 
opportunity when the village munsif was returning home after 
inspecting his fields. On the 16th of February, 1938, they way- 
laid him when he was alone, and felled him down with stick 
blows and when he had fallen down accused 2 and 3 made him 
sit up while the first accused deliberately cut the village munsif’s 
upper lip with a pen knife, and in the course of this operation, 
the lower part of the nose was also cut. The village Munsif 
became unconscious and he was later on taken to his house and 
finally to the hospital where he had to remain as an in-patient 
till the 10th March. There is no doubt that as a result of the 
injury inflicted on him with a knife, the village munsif’s face 
has become permanently disfigured, and even otherwise the 
hurt caused to him was undoubtedly grievous hurt and it- was 
caused with a sharp instrument. The offence therefore under 
S. 326 is established beyond doubt so far as accused 1, 2, and 3 
are concerned because there is no doubt that accused 2 and 3 at 
the time were jointly participating in the act by which the injury 
was inflicted by the first accused. Besides the village munsif 
who speaks to the attack on himself and the participation of all 
the appellants therein, there is the evidence of his nephew, P. 
W. 3, who saw the occurrence and went to the rescue of his 
uncle and ran away only after he was himself injured, and also 
the evidence of P. W. 4, who went to the rescue of the village 
munsif. P. W. 3 implicates all the appellants. P. W. 4 no doubt 
says that he did not see the fifth accused but saw the other four 
accused. His not seeing the fifth accused does not mean that 
the fifth accused was not there. The positive evidence about the 
fifth accused’s presence is of P. Ws. 2 and 3 and it is sufficient 
to show that the omission of P. W. 4 to see the fifth accused is 
due to one of those unaccountable aberrations which occur 
when one is.taken by surprise by a sudden or unexpected 
occurrence and is not able to take in anything that is feasible to 
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attack on the village munsif is, in my opinion, established 
beyond all doubt. 


There is also some other evidence of persons who saw the 
appellants running away from the scene of occurrence. I have 
no doubt that the case is one in which the evidence has clearly 
established the participation of all the accused in the joint 
attack on the village munsif and the offences charged under 
Ss. 147 and 148 are established beyond doubt. 


It has been argued with some vehemence so far as accused 
4 and 5 are concerned, that they could not be held responsible 
for an offence under S. 326, Indian Penal Code, by the opera- 
tion of S. 149, Indian Penal Code, because the common object 
is stated in the charge to have been to beat the village munsif 
whereas grievous hurt is said to have been caused to him with 
a knife. I presume that what was meant was that the common 
intention was to cause hurt and the word ‘beating’ was used in 
this sense in a somewhat careless manner in the charge. 
There can be no doubt that the accused knew perfectly what they 
had been charged with, namely, that their common object was 
not merely to beat but also to cause hurt; and if in prosecution 
of that common object to cause hurt to the village munsif, one 
of them happens to cause grievous hurt and that too with a 
dangerous weapon, the others would certainly be liable for the 
grievous hurt so caused, else 1t would make the provisions of 
S. 149 entirely otiose. I am therefore of opinion that the con- 
victions of accused 4 and 5 also of an offence punishable under 
S. 326 Indian Penal Code, by reason of S. 149, Indian Penal 
Code, are right. The sentences are really not excessive in view 
of the circumstances of the case. The learned Judge observes 
that the crime was cruelly conceived and ruthlessly carried out 
and that the object of the appellants in cutting away the upper 
portion of the lip and a part of the nose was not merely to dis- 
figure the village munsif but also to dishonour him. He also 
gives other reasons for imposing what he calls a deterrent 
sentence. The sentences do not certainly err on the side of 
severity and do not require any interference in appeal. The 
appeal is therefore dismissed under S. 423, Criminal Procedure 
Code. i l 


K.C. l Appeal dismssed. 
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IN THE HIGH COURTOF JUDICATURE AT MADRAS. 


~- PRESENT SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr. JUSTICE KrishNASWAMI AYYANGAR. 


Vajjula alias Hanumanthavajjula Surya- 
narayanamurthy .. Appellani* 
(Plainitf.) 
Y, 
Hanumanthavajjula Gopalakrishnamma 
and another .. Respondents (Defen- 
dants 1 & 2.) 


Hindu Law—Adoption—Refusal of consent by nearest sopinda—Absence 
of any other sapindas of husband—Effect—Improper refusal of consent 
—Burden of proof, 


A widow cannot adopt a son to her husband unless she has received 
authority from him or has received the consent of her husband’s sapindas. 
If the nearest sapindas improperly refuse their consent to an adoption the 
widow is entitled to seek the consent of the next nearest sapindas. But there 
is no residuary power ina widow to adopt when her husband’s sapindas are 


alldead. The burden is on the widow to prove that consent was improperly 
withheld. 


Case-law reviewed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in O. S. No. 29 of 1935. 


K. Kameswara Rao for Appellant. 


The judgment of the Court was delivered by 

The Chef Justice:—The respondents have not appeared 
to oppose this appeal but as the Court has decided to allow 
it the reasons must be stated. The suit out of which the appeal 
arises was filed by the appellant in the Court of the Subordinate 
Judge of Rajahmundry for a declaration that the adoption of 
the first respondent by the second respondent was invalid. 
The second respondent is the widow of one Jagappa, alias 
Jagannatha Sastrulu, who died on the 11th December, 1868. 
The adoption took place on the 4th July, 1929, nearly 61 years 
after the death of the husband of the second respondent. 
The second respondent was a very young girl when her husband 
died and was still under the guardianship of her father. There 
were two defences set up. It was said that the appellant and 
other sapindas had given their consent to the adoption and that 
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the widow was given power to adopt by a will executed by her 
deceased husband. The Subordinate Judge held that the appel- 
lant was the only living sapinda, that he had not given his 
consent, and that the alleged will was a forgery, but he dis- 
missed the suit on the ground that the appellant had refused his 
consent from an improper motive. 


That the consent had been refused was common ground, 
but the appellant was not asked why he had refused his consent 
and there is nothing in the evidence which indicates that he 
refused his consent improperly. The Subordinate Judge 
assumed that the appellant had refused his consent on the 
ground that his rights as a reversioner would come to an end if 
the widow adopted a son to her husband and considered that 
this would be an improper motive. The Subordinate Judge 
was not entitled to make this assumption. The burden was on 
the respondents to prove improper motive—see Krisinayya v. 
Lakshmipathi1,—and as the burden had not deen discharged the 
appellant was entitled to succeed. 


Under the Mitakshara law as interpreted in this Province 
the widow cannot adopt a son to her husband unless she has 
received authority from him or has received the consent of her 
husband’s sapindas. That the consent of the sapindas is neces- 
sary in the absence of direct authority from the husband is to 
be gathered from the decisions of the Privy Council in The 
Collector of Madura v. Mootoo Ramalinga Sethupathy?, 
Vellanki Venkata Krishna Rao v. Venkata Rama Lakshmi, 
Veerabasavaraju v. Balasurya Prasada Raot, Kristnayya v. 
Lakshmipathit, Sri Krishnayya Rao v. Surya Rao Bahadur 
Garu5, and Balasubramanya Pandya Thalaivar v. Subbayya 
Thevar6, A Full Bench decision of this Court of which my 
learned brother and I were members had to consider the effect 
of these authorities in the recent case of Gundavarapu Seshamma 
v. Kornepats Venkata Narasimha Rao7, and it was there held 
that they had decided that in the absence of authority from her 


1. (1920) 39 M.L J. 70: L.R. 47 I.A. 99: LL.R. 43 Mad. 650 (P.C.). 
2, (1868) 12 M.LA. 397. 
3. (1876) LL.R. 1 Mad. 174: L.R. 4 LA. 1(P.C.). 
4, (1918) 36 M.L.J. 40: L.R. 45 I.A. 265: I L.R. 41 Mad, 998 (P.C.). 
5. (1935) 69 M.L.J. 388 (P.C)... . TE 
6. (1938) Í M.L.J. 426: L.R 65 I.A. 93: LOR. 1938 Mad. 551 ©. C). 
i 7. (1940) 1 M.L.J. 400 (E.B). 4 
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husband the widow could adopt only with the consent of the 
nearest agnates, unless consent was improperly withheld, in 
which case she might lawfully adopt with the consent of the 
next nearest agnates. If there were no agnates she must look 
for advice to the cognates, it having been definitely laid down 


by the Privy Council that she was not competent to decide on 
an adoption for herself. 


In delivering the judgment of the Judicial Committee in 
Balasubramanya Pandya Thalatvar v. Subbayya Thevar1, Sir 
George Lowndes observed that it would be difficult for their 
Lordships to hold that under the Madras law there would be 
any residuary power in the widow to adopt in the absence of 
sapindas, but as it was not necessary to give a definite pro- 
nouncement on the question the discussion stopped there. In 
my opinion, the effect of the cases which have been decided by 
the Judicial Comittee on appeals from this Court is that a 
widow has no power to adopt unless she has express authority 
from her husband or in the absence of such authority she is 
acting under the advice of her husband’s sapindas. 


In Patnaloo Appalaswamy v. E. Moosalaya®, a Bench of 
the Rangoon High Court held that a widow has the same 
powers to adopt as her husband had in his lifetime when there 
are no sapindas living, but the learned Judges did not examine 
the line of cases starting with The Collector of Madura v. 
Mootoo Ramalinga Sethupathy®. One of the learned Judges, 
(Das, J.) based this opinion on a passage in the judgment of 
‘the Privy Council in Srt Bulusu Gurulingaswami v. Sri Bulusu 
Ramalakshmamma*t, where their Lordships said that in 
Madras. 

“St is established...... that unless there is some express prohibition by 
the husband, the wife’s power, at least with the concurrence of sapindas in 
cases when that is required, is co-extensive with that of the husband.” 

In that case the Judicial Committee was merely concerned 
with the question whether a widow could make an adoption of 
the only son of a kinsman and was not considering the question 
now under discussion. The other learned Judge (Dunkley, J.) 
relied on the judgment of the Privy Council in Kristnayya v. 





1 (1938) 1 M L.J. 426: L.R. 65 I A. 93: LL.R, 1938 Mad. 551 (P.C.). 
g - - 2. (1933) 12 Rang. 22. 
3. (1868) 12 M.I.A. 397. 
4° (1898) 9M L.J.67: L.R. 26 L A. 113: LLR 22 Mad. 398 (P.C). 
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Lakshmpathil, but I am unable to read it in the same way as 
he did. The question which the Privy Council was considering 
there was whether there could be a lawful adoption when the 
consent of some of the nearest sapindas had not been sought 
or obtained. Their Lordships held that the absence of consent 
on the part of the nearest sapindas could not be made good by 
the authorisation of distant relatives. If the nearest sapindas 
improperly refuse their consent to an adoption the widow “is, 
however, entitled to seek the consent of the next nearest sapin- 
das. In my judgment the decisions of the Privy Council when 
fully examined entirely negative the proposition that there is 
residuary power in a widow to adopt when her husband's 
sapindas are all dead. 

If follows that in my opinon the second respondent had no 
power to adopt the first respondent and that the decision of the 
Subordinate Judge is erroneous. J would allow the appeal and 
decree the appellant’s suit with costs both here and below. 


Krishnaswams Ayyangar J.:--I agree. 
K. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURÉ AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Palanisami Goundar .. Appellani* (2nd Defendant) 
v. 7 
Kaliappa Goundar .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), S.95—Application for compensation 
for wrongful attachment —If setting aside order of attachment essential before 
such application—If averment and proof of special damages necessary for 
granting of compensation. 


Setting aside an order of attachment is not an essential preliminary to 
the grant of compensation under 5. 95, Civil Procedure Code. Decision in 
Rama Mudali v. Marappa Goundan, (1934) 67 M.L.J. 448 is based on Lees v. 
Patterson, (1878) 7 Ch.D. 866 and rules of common law. No such preliminary 
step is prescribed in S 95 which alone governs the procedure in a summary 
application for compensation for wrongful attachment. To succeed in a 
claim by application under S. 95, Civil Procedure Code, special damages need 
not be averred or proved. On the merits no case was made out for the award 
of any compensation. 


Appeals against the orders of the Court of the Subordinate 
Judge of Coimbatore dated Sth June, 1936 and made in I. A. 





1. (1920) 39 M.L.J. 70: L.R- 47 LA. 99; LL.R. 43 Mad. 650 (P.C.). 
* A.A.O. Nos. 404 and 405 of 1936. 14th August, 1939. 
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Nos. 850 and 1064 of 1935 respectively in O. S. No. 230 of 
1935. 7 


S. T. Srinivasagopalachari for Appellant. 
N. Somasundaram for Respondent. 
The Court delivered the following 


JuboGĪMENT.—C.M.A. No. 404 is an appeal against an order 
making absolute an attachment before judgment. C.M.A. 
No. 405 is an appeal against the dismissal of an application 
under S. 95 of the Civil Procedure Code for compensation for 
wrongful attachment. The trial Court heard together both the 
application to vacate the ad interim attachment and the applica- 
tion for compensation. In such circumstances it seems hardly 
fait to apply as against the appellant the rule embodied in Rama 
Mudalt v. Marappa Goundan} according to which an application 
for compensation for wrongful attachment would not lie until 
the attachment itself has been set aside. The trial Court had 
before it an application to setaside the attachment and abstained 
from passing orders onit until the hearing of theapplication for 
compensation was finished. Similarly inthis Court I have before 
me both an appeal against the order confirming the attachment 
and an appeal against the dismissal of the application for com- 
pensation. Incidentally I may observe with reference to the 
case just quoted that there is another decision of this Court 
reported in Palaniands Moopan v. Pachi Palaniandi M oopan? 
which takes the contrary view and holds that the passing of an 
absolute order of attachment is no bar to an application under 
S. 95 and with all respect to the learned Judge who decided the 
former-case, it does seem to me that the requirements of an 
application under S. 95 should be based on the language of the 
section and not on rules obtaining in Common Law with re- 
ference to a similar but not identical Common Law remedy. 
The decision in Rama Mudah v. Marappa Goundan! is based 
on Lees v. Patterson? which was a case in which damages for 
the wrongful issue of a writ of ne exeat were refused on the 
ground that the writ had not been set aside. But it seems to me 
that no such preliminary step has been prescribed in S. 95 which 
alone governs the procedure in a summary application for com- 
pensation for wrongful attachment. I doubt whether one would 





1. (1934) 67 M.LL.J. 448. 2. 1931 M.W.N. 956. 
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Palanisami be justified in hedging this remedy round with restrictions which 
Goundar the section itself doesnot import. In any case, as I have already 
Kaliappa indicated, when the cancellation of the attachment has been 
Goundar. : 5 

prayed for and orders thereon have been withheld pending an 
adjudication on the application for compensation, it seems to me 
unfair to non-suit the applicant under S. 95 for want of a final 
order on the connected application. I assume therefore that the 
setting aside of the order of attachment is not an essential pre- 
liminary to the grant of compensation. 


A further question arises whether it is necessary to prove 
what is commonly known as special damage in order to justify 
such an order. S. 95 itself uses the words “reasonable com- 
pensation to the defendant for the expense or injury caused to 
him”, and it is argued that the addition of the word “injury” to 
the word “expense” is an indication that the Code contemplates 
not only what is usually called special damage but also what is 
usually called general damage. There appears to be some con- 
fusion imported into this question by the language of the Bench 
which decided Manjappa Chettiar v. Ganapathi Gounden! where 
the learned Judges, while holding that it is not necessary in an 
action for damages for wrongful attachment to prove pecuniary 
loss or specific damage to reputation, do seem to treat the general 
injury caused by unspecific loss of. reputation as if it fell within 
the definition of special damage. I take it that special damage 
‘as distinct from general damage means the particular damage 
which results from the particular circumstances of the case; or 
when special damage is the gist of the-action, it denotes the 
actual and temporal loss which has in fact occurred.. Thus. it 
would not cover compensation for mental anxiety or for general 
loss of repute but it would cover the medical expense resulting 
from an actual injury or the loss of a particular contract owing 
to damage to reputation The prevailing view in Madras at any 
rate appears to be that in a suit for damages for illegal attach- 
ment it is not necessary to prove more than general damage, 
‘e.g., mental pain, general loss of reputation etc. For this, 
authority is found in Nicholas v. Stvarama Ayyar2 which is later 
than the apparéntly conflicting judgments in Manjappa Chettiar 
-v. Ganapaiht Gounden! and Rama Atyar v. Govinda Prllai8, The 





we = ee. L (19H) 21 M.L.J. 1052: LL.R. 35 Mad. 598. 
2. (1922) L.L.R.45 Mad. 527, - . 
3. (1915) 30 M.L.J. 180: 1.L.R. 39 Mad. 952. ` 
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Calcutta High Court seems to have taken a different view. I 
have not been referred to any Madras case regarding the nature 
of damage to be proved in an application for compensation for 
wrongful attachment under S. 95, Civil Procedure Code. There 
are decisions Subraya Davay v. Venkatarama Atyar! and 
Arumugam Pillai v. Kadir Mohideen Rowther2 to the effect 
that there is no necessily to prove special damage when the 
application is one for compensation for wrongfularrest. That, 
of course, is not quite the same thing as an application for 
damages for wrongful attachment, for it has always been held 
that a wrongful arrest from its very nature causes damage and 
it would therefore be unnecessary on general principles to 
require proof of particular damage when once it is established 
that the liberty of the person had been restrained. In a 
Calcutta case Chandulal Siraogt v. Purna Chandra Pauls it was 
held that mere allegations of general damage to prestige and 
general humiliation were not sufficient to support an application 
under S. 95 in the case of an attachment. But one must 
approach this decision with some caution in view of the 
difference of attitude taken by this High Court towards suit for 
‘damages for malicious attachment from that taken by the 
Calcutta High Court. If once itis granted that special damage 
need not be proved in a suit for damages for wrongful attach- 
ment, I see nothing in the language of S. 95 to justify the 
inference that special damage need be proved in application 
under S. 95 for a similar relief. The remedy being statutory 
one is entitled to look to the words of the section itself in order 
to ascertain whether it is necessary to prove special or particular 
damage flowing from the attachment. It seems io me that the 
words “expense or injury” indicate that either the particular 
damage upon which a monetary value can obviously be placed 
or the more general damage which the court endeavours with 
difficulty to assess in terms of money, is contemplated by the 
section. 

Having decided, therefore, that the present application is 
not bad for want of a previous cancellation of the order of 
attachment and that it need not fail for want of any averment 
of special damage, it remains to consider whether the claim of 
the appellant is entitled to succeed on the merits. 


Semma ncn ee ne eee ee ncn LL g 


1. (1915) 3 L.W, 30. 2. (1926) 24 L.W. 252, 
3. (1935) 39 C.W.N. 915. 
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[His Lordship then summarises and discusses the facts. ] 

On the facts established I am of opinion that the appellant 
failed to make out the case which it was necessary for him to 
establish and that the plaintiff (respondent) did succeed in 
establishing that his application was not made on insufficient 
grounds. It is true that the affidavit supporting the application 
was disfigured by inaccuracies and by a vagueness resulting 


_ from combining together the financial condition of two separate 


defendants. Atthe same time I am not convinced that the 
respondent had no grounds for making the application and I 
therefore dismiss both the appeals with costs in C.M.A. No. 405 
of 1936. | 


K.S. Appeals dismissed. 


Sata enema ea 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Kunmi RAMAN. 


V.E.R.M.K. Krishnan Chettiar by 
agent Rama Ayyangar .. Peltttoner* (Respondent) 
v. 
P.L.P. Devarayan Chettiar .. Respondent (Nil). 
Provincial Insolvency Act (V of 1920), S. j4—Moritgage by debtor within 


three months of adjudtcation—Akenation under threat of legal proceedings 
and to escape liability for costs—If fraudulent preference. 


In an application by the Official Receiver to annul a mortgage created by 
a debtor within three months of the adjudication in favour ofa simple money 
creditor, 


Held, if the dominant motive was not to prefer and if the alienation was 
made under threat of legal proceedings by the creditor which would saddle 
the debtor with costs the said alienation could not be impeached in law asa 
fraudulent preference. 


Case-law discussed 
Petition under S. 75, Cl. 1 of Act V of 1920, praying the 
High Court to revise the decree of ‘the District Court of 
Coimbatore in C.M.A. No. 162 of 1936 preferred against the 
order of the Court of the Additional Subordinate Judge of 
Coimbatore dated 6th August, 1936 and made in I.A. No. 1526 
of 1935 in I.P. No. 249 of 1931. 


T. V. Ramiah tor Petitioner. 
Te Bed undararaman for Respondent. _ 





* CRP. No. 526 of 1937. ; ` 7 30th August, 1939, 
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The Court delivered the following 


Jupcment.—This is a petition to revise the order of the 
learned District Judge of Coimbatore allowing an appeal in the 
following circumstances, The Official Receiver of Coimbatore 
applied before the learned Subordinate Judge of Coimbatore 
under Ss. 53 and 54 of the Provincial Insolvency Act to annul, 
on the ground of fraudulent preference a mortgage deed exe- 
cuted by a person whose estate was, after his death, adjudicated 
insolvent. The mortgage deed was executed on the 7th July, 
1931 in favour of the petitioner here who was the respondent in 
the Court of the Subordinate Judge. The petition to have the 
mortgagor adjudicated insolvent was presented on the 9th 
September, 1931. Subsequently the mortgagor died, and after 
his death, adjudication took place after his sons were brought on 
record to represent his estate. The learned Subordinate Judge 
held on the evidence before him that no case of fraudulent pre- 
ference was made out and that the mortgage was executed as a 
result of pressure which the mortgagee who was a bona fide 
creditor of the insolvent brought to bear on him. To the 
mortgage the minor sons of the insolvent were also parties and 
the point was raised before the learned Subordinate Judge that 
even if it be found that there was fraudulent preference, the 
mortgage must be held to be binding on the shares of the minor 
. sons of the insolvent. Since the Subordinate Judge found that 
there was no fraudulent preference, he states in his judgment 
that it is unnecessary to consider the second point that was 
pressed before him on behalf of the mortgagee. 


As already stated, the proceedings before the Subordinate 
Judge were started by the Official Receiver of Coimbatore. 
From the decision of the Subordinate Judge an appeal was 
preferred to the District Court of Coimbatore. This was done 
not by the Official Receiver but by one of the Creditors of the 
insolvent who it is conceded was entitled todo so. The learned 
District Judge has allowed the appeal holding that all the cir- 
cumstances point to the fact that the insolvent, while unable to 
pay his debts, had with a fraudulent motive given preference to 
one of his creditors by executing the mortgage deed. This 
finding of the learned District Judge is attacked in revision. 


The learned Advocate for the mortgagee petitioner argues 
that the lower appellate Court does not seem to have applied its 
mind at all to one of the most imporant documents relied upon 
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by the petitioner in both the Courts below in support of the 
contention that there was pressure exercised by the creditor in 
whose favour the mortgage deed was executed. This document 
is Ex. V which would show that the mortgagee was pressing the 
mortgagor for payment of the debts which both the lower 
Courts have found were lawfully due to him and were in 
addition old debts due to him by the mortgagor. This letter 
which bears date 18th June, 1931 shows also that the creditor 
was threatening to file a suit. In this letter the mortgagor 
therefore appeals to the creditor not to sue him. He says that 
he is prepared either to sell or mortgage his lands and points 
out that even after money is expended in filing a suit and 
obtaining a decree against him the creditor can ultimately 
proceed only against these properties. He points out further 
that when he is willing to give these properties as security there 
is no need for the creditor to resort to litigation. The genuine- 
ness of this letter was not questioned before the lower Courts. 
The learned Subordinate Judge relied upon this letter and the 
oral evidence adduced before him. There is the evidence of the 
Official Receiver’s own witness P. W. 3 who was a gumastah 
employed in the mortgagee’s shop on the date the mortgage was 
executed but whose services were dispensed with subsequently. 
On the date on which the witness was examined before the 
Subordinate Judge he was not in the service of the mortgagee. ` 
His evidence is that he had attested the mortgage deed Ex. I, 
that the mortgagee had made a demand and that the debtor had 
said that he would execute a mortgage. The witness said at 
first in examination in chief that “no pressure was brought to 
bear on the debtor’. In cross examination he states that his 
master’s firm was making demands for payment and that it was 
after that that the mortgage-deed was executed. He also ad- 
mits that the creditor was threatening to sue the debtor. A day 
prior to the execution of the mortgage deed a varthamanam 
letter was passed by the debtor to the creditor in which the 
former asked for a month’s time.to pay off the debt. In spite 
of that he was made to execute the mortgage on the following 
day. The respondent’s first witness has given an explanation 
for this expeditious passing of the security and this has been 
accepted by the learned Subordinate Judge. It was that the 
witness who was one of the persons responsible for obtaining 
the mortgage deed was afraid that his master, the creditor, 
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might object to a month’s time being given to the debtor. to pay 
his debts and therefore a day after the varthamanam letter was 
passed, the mortgage deed was taken from the debtor. It may 
be mentioned here that it was a second mortgage. 


The law on the subject of fraudulent preference is sum- 
marised in Mullah’s Law of Insolvency at pages 443 and 448. 
Regarding the test to be applied, this is what the learned author 
says, 

“In order to avoid a transaction as fraudulent preference it is not suf- 
cient that the creditor was preferred; it is essential that the transfer or 
payment was made with a view to give preference to that creditor over the 


other creditors. The view to prefer must have been the dominant or sub- 
stantial view ; it is not necessary that it should’ have been the sole view.” 


Again at page 448 occur the following sentences. 


“The transfer or payment made under a threat of legal proceedings 
whether civil or criminal, does notamount to a fraudulent preference, 
even though there is no immediate power of rendering the threat available by 
taking legal steps. Similarly a transfer or payment made under an appre- 
hension of legal proceedings even though there has been no threat, demand 
or pressure from the creditor, does not amount to a fraudulent preference.” 


The case reported in Ranga Reddy v. Oficial Recetver, 
Anantapurl, is strongly relied on by the petitioner’s learned 
Advocate in support of his contentions. That was a case in 
which the debtor had executed a sale deed in favour of his 
nephew and son-in-law who was one of his creditors. At the 
trial the vendee even stated in cross examination that as he was 
the debtor’s son-in-law the debtor wanted to pay him first. In 
spite of these circumstances it was held, applying the test laid 
down by Bowen L. J. in the case reported in Ex parte Hill: In re 
Bird2, that the debtor had no idea of giving preference to the 
creditor, that such an idea was not the operative effectual view 
and that consequently there was no fraudulent preference of the 
creditor. The learned advocate for the respondent contends 
that in this decision the debtor had already committed acriminal 
offence and that it was to avoid the consequences that he execu- 
ted the sale deed in question; but whether the proceedings 
threatened were civilor criminal will not according to the deci- 
sion make any difference. So long as there was threat of civil 
proceedings to avoid which the debtor has made the alienation 
and so long as his dominant motive was not to fraudulently 
prefer a particular creditor the validity of the alienation cannot 
be challenged under Ss. 54 and 55 of the Provincial Insolvency 





1, (1937) 2 M.L.J. 868. 2. (1883) 23 Ch.D. 695. 
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Act. The case reported in Arunachalam Chettiar v. Oficial 
Receiver, Tanjorel, which is relied on by the learned advocate 
for the respondent seems to have no application to the present 
case. As contended by the learned Advocate for the petitioner 
the question whether there was fraudulent preference or not is 
mainly a question of fact and it will depend upon the circum- 
stances of each case. In the case in Arunachalam Chettiar v. 
Official Receiver, Tanjore}, it was found by the learned Judges 
that one of the mortgage deeds executed by the debtor was 
undoubtedly a fraudulent transaction and that it was impossible 
in deciding the question of the debtor’s motive in respect of 
another mortgage executed at or about the same time to treat 
the two transactions as absolutely distinct and separate from 
each other. There was a distinct finding in that case that the 
facts disclosed that at the time the alienation was made by the 
insolvents they were in desperate circumstances and were trying 
to part with their assets recklessly and desperately not caring 
what the consequence might be. 


In the present case on the evidence placed before him the 
learned Subordinate Judge had arrived at the conclusion that 
the dominant motive of the debtor when he executed the mort- 
gage was not to prefer the mortgagee to his other creditors but 
that the debtor was compelled to execute the mortgage deed 
under a threat of legal proceedings which would have led to 
costs being incurred by the debtor. The existence of the debt 
was not disputed. Even the learned District Judge states in his 
judgment that the consideration for the mortgage was not 
assailed before him. It seems to me in these circumstances that 
there was no warrant for the District Judge interfering with the 
finding of fact arrived at by the learned Subordinate Judge that 
in this case there was no fraudulent preference. The learned 
District Judge seems to have fallen into an error because he 
does not seem to have applied his mind to Ex. V, the genuine- 
ness of which was not attacked at any stage and which shows 
unmistakably that the creditor was pressing for payment and 
was threatening to file a suit against the debtor shortly before 
the execution of the mortgage deed. One of the reasons that 
induced the learned District Judge to hold that there was no 
pressure or threat of legal proceedings seems to be what is stated 





1. (1925) 49 M.L.J. 562. 
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in paragraph six of his judgment namely that the creditor did 
not even send a registered notice to the insolvent threatening 
him with a suit. The conclusion is irresistible that had the 
learned Judge looked at Ex. V he would certainly have been 
satished that the creditor was threatening to sue the debtor 
and the debtor was appealing fervently to the creditor not to 
resort to litigation. In these circumstances I am satisfied that 
the view taken by the learned Subordinate Judge is correct and 
that there was no valid reason for setting aside his decision. 


Another defect in the learned District Judge’s judgment 15 
brought to my notice and that is that he has failed to deal with 
the second point that was raised before the learned Subordinate 
Judge, namely, that even though the mortgage is found to be 
fraudulent within the meaning of Ss. 54 and 55 of the Provin- 
cial Insolvency Act in respect of the insolvent’s interest in the 
property yet the transaction must be held to be binding on the 
shares of the minor sons of the insolvent on whose behalf also 
he had executed the mortgage. This is a serious omission, but 
in view of the finding that I have recorded about the nature of 
the alienation it is not necessary to say anything more about it; 
nor is it necessary now to consider the question of the validity 
of the mortgage in respect of the shares of the insolvent’s sons, 
since the finding of the learned Subordinate Judge is upheld 
here. I therefore set aside the decision of the learned District 
Judge and restore that of the learned Subordinate Judge. The 
petitioner shall have his costs both here and in the lower appel- 
late Court. 

K. S. Petsiton allowed. 


rit 


IN THE HIGH COURT OF JODICATURE AT MADRAS. 
PRESENT :—Mar, JUSTICE PATANJALI SASTRI. 


Gopala Chettiar and others .. Appellants* (Plaintiffs). 
v. 
Arasappa Pillai and others .. Respondents (Defendants 
2 to 9). 


Madras Estates Land Act (I of 1908), Chapter IV—Patta prima facie 
evidence of thtle~-Morigage deed—Provision for relinguishment of patta in 
favour of mortgagee on failure to pay and redeem by morigagor—Purchaser 
for value without notice of morigage—Entitled to protection of S. 41, Trans- 
fer of Properiy Act (IV of 1882). 





*S.A. No. 625 of 1936. 27th October, 1939, 
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Having regard to Chapter IV of the Madras Estates Land Act, a 
patta granted by a landholder in respect of a ryot’s holding is strong prima 
facte evidence of title and thus stands on an essentially different footing from 
the entry of a previous name in accounts or records of the Revenue Depart- 
ment. As pointed out by the Privy Council in Rajya Srinath v. Maharaja 
Pratap, (1923) M.W.N, 702 a patta granted bya Zamindar to his ryot is 
practically a title deed to the latter in respect of his holding. 


Where a mortgage deed provided that if the mortgagor did not pay the 
amount borrowed and redeem the property mortgaged by failtire to pay on 
the promised date, he would have to relinquish the title of the same by 
having the patta transferred to the mortgagee’s name, and a bona fide pur- 
chaser for value without notice of the mortgage became owner of the pro- 
perty by having the patta in his name, on the question whether there was 
title in the purchaser by reason of estoppel under S. 41 of the Transfer of 
Property Act, 


Held, that the question whether a person has taken reasonable care to 
ascertain that his transferor had power to make the transfer so as to get the 
protection of S. 41 of the Act is one of fact and has to be decided with refer- 
ence to circumstances of each case. The findings below in the present case 
that the purchaser had taken all reasonable care to satisfy himself that his 
vendor had title to confer before he purchased the property were amply 
supported by evidence. 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura in Appeal Suit No. 38 of 1934, preferred 
against the decree ofthe Court of the District Munsiff of 
Tirumangalam in Original Suit No. 156 of 1932. 


B. Stiarama Rao, R. Ramasubbu Atyar and M. V. Gana- 
patht for Appellants. 


T. P. Gopalakrishna Atyar, for Respondents. 


The Court delivered the following 


JupGMENT :—This appeal arises out of a suit brought by 
the appellants to redeem an usufructuary mortgage executed by 
their father in favour of one Madasami Pillai on 21st March, 
1877. ‘The respondents 1 to 5 and 7 are the heirs of Madasami 
Pillai and the 6th respondent is the purchaser of the property 
from them. Both the Courts below have dismissed the suit on 
the ground firstly that the mortgagor’s title was extinguished by 
the adverse possession of Madasmi and his successors for over 
the statutory period, and secondly, that, in‘any case, the 6th 
respondent acquired a valid title by estoppel as against the 
appellants under S. 41 of the Transfer of Property Act as a 
bona fide purchaser for value. Mr. Sitarama Rao, the learned 
counsel for the appellants, contests the validity of both these 
conclusions in this appeal. 
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The facts so far as they are material for the purpose of 
the appeal may be briefly stated. The mortgage deed, marked 
as Ex. A in the case, provided that— 


“Before 30th Vaigasi of Bahudanya year (11th June, 1878), I shall pay 
the amount and redeem the land. In case of failure to make payment on that 
due date, I shall present a petition for relinquishment and get patta entered 
in your name, in respect of the aforesaid land.” 


The mortgagor did not redeem by the due date and it 
appears from Ex. IX, acopy of a statement made by Madasami 
in 1897, that the mortgagor sold the property to him and filed 
a patta transfer petition for the issue of patta in Madasami's 
Name, in respect of the property. It has been found by both 
the lower Courts that pattas had stood in the names of 
Madasami and his heirs at least from 1897 and that these 
persons had been in possession and enjoyment throughout, deal- 
ing with the property as if it was their own by mortgaging or 
leasing out the.same from time to time till they sold it to the 
6th respondent under Ex. II on 27th May, 1918. 


On the question of the 6th respondent’s title by estoppel 
under S. 41 of the Transfer of Property Act, Mr. Sitarama 
Rao argued that the mere existence of patta in the name of 
Madasami Pillai cannot be taken as showing that he had title to 
the property as patta is not evidence of title and that if the 6th 
respondent had taken reasonable care to ascertain whether his 
transferors had power to make the transfer, he would have 
found that they had only a mortgagee’s interest and nothing 
more in the property, assuming, of course, for the purpose of 
this argument, that the mortgagor's title was not extinguished 
by adverse possession. Reliance was placed on Merwanyjt 
Muncherji Cama v. Secretary of State for Indiat, where their 
Lordships of the Privy Council held that an entry as to the 
tenure of a certain land in a rent roll maintained by the Collec- 
tor of Bombay in accordance with the provisions of the Bombay 
City Land Revenue Act did not create any estoppel against the 
Government, having regard to the object and purposes for which 
the statute required the rent rolls to be maintained. The 
learned Counsel also cited Kartar Singh v. Mst. Mehr Nishan?, 
(entry in Kasra Paimash), Balastdhantam v, Perumal Chetts3, 
(entry in Collector’s certificate for quit rent purposes) and 





1. (1915) 29 M.L.J. 299: 12 LA. 185: 39 Bom. 664 (P.C.). 
2. (1934) 16 Lah. 313. 
3, (1914) 27 M.L.J. 475: 1 L.W. 641. 
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Gopala Pratap Chand v. Saiyida Bibit, (entry in zamin revenue papers) 
ee to show that the mere entry of the name of a person as owner 
Arasappa of certain property in such accounts or records cannot be 
ee regarded as sufficient to induce others to believe that he was the 
ostensible owner for the purposes of S. 41 of the Transfer of 
Property Act. This contention, in my opinion, cannot be 
accepted. Having regard to the Provisions of Chapter IV of 
the Madras Estates Land Act, a patta granted by a landholder 
in respect of a ryot’s holding is strong prima facte evidence of 
title and thus stands on an essentially different footing from 
the entry of a person’s name in such accounts or records as are 
mentioned in the cases referred to above. As pointed out by 
their Lordships of the Privy: Council in Raja Srinath v. 
Maharaja Pratap%, a patta granted by, a zamindar to his ryot is 
practically a title deed to the latter in respect of his holding. 
See also Donganna v. Jammanna’, where it is recognised that 
patta is evidence of title. The decisions cited by Mr. Sitarama 
Rao which are largely based on their own peculiar facts are not 
therefore applicable to this case. The question whether a per- 
son has taken reasonable care to ascertain that his transferor 
had power to make the transfer, so as to get the protection of 
S. 41 of the Transfer of Property Act, is one of fact and hasto 
be decided with reference to the circumstances of each case, and 
the findings of the Courts below that in this case the 6th respon- 
dent took all reasonable care to satisfy himself that his vendors 
had title to convey before he purchased the property under 
Ex. II are amply supported by the circumstances and the 
evidence referred to in their judgments. 

As this is sufficient to dispose of the appeal, it is unnecessary 
to consider the question whether the possession of Madasami 
and his successors subsequent to the. oral sale and transfer of 
patta could be deemed to have become adverse to the mortgagor 
so as to extinguish latter’s title to the property after 12 years. 


The appeal therefore fails and is dismissed with costs of 
respondents 6 and 8, 

Leave refused. 

K. C. Appeal dismissed. 





1. (1901) 23 All. 442. 
1923) M.W.N. 702 (P.C). 3. AIR 1931 Mad. 613. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal] 
PRESENT :—Lorp THANKERTON, SIR GEORGE RANKIN AND 
SIR PHILIP MACDONELL, 


Sunil Kumar Kerr .. Appellant* 
Vv. 
Sisir Kumar Kerr and others .. Respondents. 


Indian Succession Act (XXXIX of 1925), S. 307, sub-Ss. 1 and 2— 
Executor’s statutory power to morigage immoveable property—Mortgagees 
if bound to enquire into facts outside the will as they existed immediately 
prior to the testator’s death. 


Executors were authorised by the will to carry on the testator’s business 
and they raised money on a mortgage under their statutory powers. The 
will contained no restrictions on the statutory power. There was no evidence 
that the mortgagees knew anything outside the terms of the will and the 
recital in the mortgage, 


Held, it must be assumed that ina question between the executors and 
the beneficiaries, the executors were not entitled to use the immovable pro- 
perties for the purposes of the business. The mortgagees had no duty to 
enquire into facts outside the will as they existed immediately prior to the 
testator’s death. Much of the usefulness of the statutory power conferred 
by S. 307 on executors in India would be nullified if such a duty of inquiry 
was imposed on parties dealing with executors. The mortgage is valid and 
binding. 

Appeal from a judgment} and decree of the High Court, 
Calcutta. 

L. P. E. Pugh, K. C. and S. P. Khambatia for Appellant. 

Sir Herbert Cunliffe, K. C. and J. M. Pringle for 
Respondents. 

10th November, 1939. Their Lordships’ judgment was 
delivered by 


Loro THANKERTON.—-The only question in this appeal is 
whether two mortgages executed by the executors of Thakur 
Das Kerr are binding on the estate of Thakur Das Kerr and on 
the properties which are the subject of the mortgages. The 
issue arises in a suit filed by the appellant and respondents 
Nos. 1 and Zon the 31st August, 1929, for construction of the 
will of Thakur Das Kerr and for certain declarations, including 
a declaration that the said mortgages are invalid, inoperative 
and nullities and do not in any way bind the estate of the 





*P.C. Appeal No. 91 of 1936. 10th November, 1939. 
Bengal Appeal No. 72 of 1932. 


t ILL.R. 62 Cal. 552. 
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testator. Respondents Nos. 5 and 6, who alone appear in the 
appeal, are the representatives of the mortgagee under the first 
of the two mortgages. This appeal is against the judgment and 
decree of the High Court of Judicature at Fort William in 
Bengal, in its appellate jurisdiction, dated the 7th December, 
1934, which, as regards the declaration in question, affirmed the 
judgment of the said High Court in its ordinary original civil 
jurisdiction, made by Ameer Ali J., and dated the 18th January, 
1932, which dismissed the suit as regards the said declaration. 

The testator died on the 5th October, 1919, leaving a will 
dated the 16th December, 1917, and a codicil dated the 16th 
April, 1919, the latter of which is not material. He was 
survived by a widow, four sons and three grandsons. Respon- 
dents Nos. 3 and 4 are two of the sons, and are the executors 
of the will. The three grandsons are sons of respondent No. 4 
and are the appellant and respondents Nos. 1 and 2. 

At the time of his death, the testator was the owner of a 
printing, publishing and bookselling business which he had started 
and carried on successfully under the name of R. Cambray & 
Company for about 25 years. In addition to a share in ancestral 
property in his village of Nalkorah, he died possessed of zemin- 
dari property outside Calcutta in Baraset and Bashirat sub- 
Divisions, house property in Calcutta, Government Promissory 
Notes, War Stock, and shares in railways, banks and various 
companies, all of which he had acquired out of the profits of the 
business. 

The house property in Calcutta consisted of, 

(a) Nos. 11-A and 11/1 Halder Lane, which were used 
as the family dwelling-house, and in which the printing was 
done until 1915. | 

(b) No. 3 Halder Lane, to which the printing press was 
transferred when it was acquired in 1915. 

(c) Nos. 5 and 6 Halder Lane, which were acquired in 
1913 and 1911 respectively, and which were let. 

The main business was carried on in hired premises in 
Hastings Street, with a branch in College Square. 

The material provisions of the will are as follows: 

“(2) I appoint my song Dhirendra Chandra Kerr and Narendra 
Chandra Kerr to be the executors of this my Will with full authority to 


carry on the printing, publishing and bookselling business now carried on by 
me under the name and style of R. Cambray & Co. 
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“ (7) I will and direct that my sons with their respective families (if P.C, 
any) shall be entitled to reside in my said house at Bowbazar and at the > 
ancestral house at Nalkorah in such manner as they may choose and to be Sunil 
maintained out of the income of my estate in the manner prevalent in my Kumar Kerr 

v. 
lifetime. If any of my sons or their widows do not reside in either of my Sisir 
said houses he or she will not be entitled to maintenance of my estate. Kumar 

“ (8) I will and direct that my said sons Dhirendra Chandra Kerr and Kerr. 
Narendra Chandra Kerr shall receive a monthly sum or allowance of Rs. 52 Lord 


and 50 respectively as remuneration for looking after the management of my Thankerton. 
estate. 


“ (10) I further will and direct that my executors shall be authorised in 
their absolute discretion to employ my sons Satyendra Chandra Kerr and 
Sailendra Chandra Kerr in the management of my estate and give each of 
them while so employed a salary or allowance of Rs. 15 raising to Rs. 30a 
month according to ability. My said son Sriman Satyendra will not be 
entitled to any allowance if he refuses to be employed as aforesaid. My 
youngest son Sriman Sailendra besides the allowance provided herein being 
further entitled to a sum of Rs, 1,000 towards his marriage. 

“ (15) I further declare it to be my express will and intention that after 
paying the annuities and meeting the expenses hereby directed as aforesaid 
the residue of the income of my estate shall be invested in Government 
Promissory Notes or in purchasing profitable property in the vicinity of my 
said Bowbazar house or of my said ancestral house at Nalkorah and the 
said Government Promissory Notes or the property as the case may be shall 
form a part of my estate. 


“ (16) I further declare it to be my express will and intention that the 
monthly sum or salary hereby directed to be paid to my sons shall on their 
respective deaths be payable to their respective male descendants then alive 
in equal shares if more than one. 


“ (18) I lastly give devise and bequeath the rest and residue of my estate 
in equal shares to the male descendants of my sons living at the death of my 
last surviving son, those in whose descent from mea living ancestor shall 
intervene being excluded by the others.” 


The will was duly proved, and respondents 3 and 4, as 
executors, took possession of the estate and carried on the 
business. 


On the 11th April, 1927, respondents 3 and 4, as executors 
executed a mortgage in favour of Sreemutty Indira Ghosh, 
whom respondents 5 and 6 now represent, of the five properties 
in Halder Lane, to secure a sum of Rs. 65,000 with interest 
at 9 per cent. The mortgage, after a reference to the will, 
contained the following recital :— 

“ Whereas by the said will the testator authorised the said mortgagors to 
carry on the printing, publishing and bookselling business carried on by the 
testator in his lifetime under the name and style of R. Cambray & Co. in 
Calcutta and elsewhere, and whereas the said mortgagors are about to enter 
into contracts with the Governments of three Presidencies, namely, Bombay, 


Madras and Allahabad and also local Government for the exclusive licence 
a to publish and issue verbatim reprint of the Indian Law Reports from the 
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year 1921 to 1925, and whereas to fulfil the said contracts the mortgagors are 
in need of Rs. 65,000.” 


On the 3rd September, 1927, the executors executed a first 
mortgage of the goodwill and connection of R. Cambray & Co. 
and the book debts outstanding and the stock in trade thereof 
and a second mortgage of the Halder Lane properties in favour 
of respondent No. 7, to secure a sum of Rs. 7,500 with interest 
at 10 per cent. This mortgage contained recitals similar to 
those in the first mortgage. 

In fact, the printing and publishing of the reprints were 
carried out at a new branch at Madras, mainly owing to the 
cheaper cost of printing in Madras. 


Both the Courts below have decided, on the terms of the 
will and the evidence, that these immoveable properties were 
so connected with the business by the testator that the executors 
were entitled to mortgage them for the purposes of the business. 
It is true that Ameer Ali, J., lays stress rather on the terms of 
the will but the Appellate Court clearly relied on the evidence 
as to the testator’s practice in treatment of his estate. Jack, J., 
in whose judgment Lort-Williams, J., concurred, said: 


‘In this case the evidence shows that the testator pooled all his liquid 
fonds together and mixed up the accounts of his property with those of his 
business, taking the expenses connected with both from the common fund. It 
is true that though he mortgaged promissory notes for the purposes of the 
business, he never mortgaged his immoveable properties for that purpose. 
Except his ancestral properties, the remainder of his house properties 
including those in Calcutta, had been purchased from the profits of the 
business, and in one of the houses a printing press had been established. It 
is admitted that had funds been required for the protection of his house 
properties in an emergency, the executors would have been entitled to take 
them from the business. The beneficiaries of both the business and the house 
properties were the same and the executors were appointed managers of 
both. In these circumstances, it ig dificult to say that the Calcutta house 
properties could be regarded as quite unconnected with the business so as not 
to be available in order to raise funds for the business when required.” 


These decisions settled not only that the mortgagees got a 
good title, but that, in a question with the beneficiaries, the 
executors were entitled to mortgage the properties. 

At the hearing before the Board, the appellant put forward 
a contention to the effect that, at the date of the mortgage, the 
executors had assented to the trusts as regards both the business 
and the immoveable properties, which had thereby become vested 
in them as trustees, and that, accordingly, the powers conferred 
on executors by S. 307 of the Succession Act, 1925, were no 
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longer available to them. Whether this conseyuence would 
result from assent need not here be determined. The question 
of assent, in stich circumstances, is a question of fact, and this 
question had not been put in issue or maintained in the Courts 
below; their Lordships are not satisfied that the evidence already 
taken establishes beyond doubt that the facts, if fully investigat- 
ed, would have supported the plea, and therefore, in accordance 
with the practice of this Board, they are unable to entertain 
this plea at this late stage. Connecticut Fire Insurance Company 
v. Kavanagh. It follows that, when they granted these mort- 
gages, the executors, in a question between the estate and the 
mortgagees, must be taken to have had the powers conferred by 
S. 307 of the Succession Act, and only two questions arise for 
consideration. Firstly, having regard to S. 307 (2) (4), was 
any restriction on the statutory power imposed by the will in 
this case, and, secondly, had the mortgagees constructive notice 
of any defect in the proposed exercise of the power, so as to 
put them in bad faith? 

On the first point, their Lordships are unable to find in the 
will any restriction imposed on the statutory power of disposal. 
On the second point, it is necessary to assume, contrary to the 
judginents below, that, in a question between the executors and 
the beneficiaries, the executors were not entitled to use the 
immoveable properties for the purposes of the business. If so, 
did the mortgagees know, or were they so put on their enquiry 
that constructive knowledge must be imputed to them, that the 
executors were not so entitled? 


There is no evidence that the mortgagees knew anything 
outside the terms of the will and the recital in the mortgage. 
These told them nothing as to the starting of a new branch at 
Madras, and nothing as to the testator’s practice, at the time 
of his death, with regard to treating the properties as connected 
with the business. Indeed, the will suggests that they are to be 
managed as one unit for the benefit of one set of beneficiaries. 
But, the question must be whether the proposed lenders had a 
duty to enquire into facts outside the will as they existed 
immediately prior to the testator’s death. Their Lordships are 
unable to hold that the mortgagees had any such duty, and the 
nature of the enquiry held in the present case and the decisions 
below, show how impracticable it would be for any such enquiry 
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to be made by an intending lender. In their Lordships’ opinion, 
much of the usefulness of the statutory power conferred by 
S. 307 on executors in India would be nullified, if such a duty 
of enquiry was imposed on parties dealing with executors. 

Their Lordships are therefore of opinion that the mortgagees 
got a good title from the executors and it becomes unnecessary 
to consider whether the ground of decision of the Courts below 
was justified, but their Lordships are not to be taken as 
indicating any contrary opinion. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs and that the judgments 
appealed from should be affirmed. 

Solicitors for Appellant: W. W. Young, Sons & Ward. 

Solicitors for Respondents Nos. 5 and 6: A. J. Hunter 
& Co. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENT:—Mr. Justice Mockett AND Mr. JUSTICE 

KRISHNASWAMI AYYANGAR, 

Goona Durgaprasada Rao alias 


Pedda Babu and another 
v. 


Appeal dismissed. 


aranan awanananang Heaut 


Appellants* (Plaintiffs). 


Goona Sudarsanaswami and others. Respondents. (Defen- 
dants 1 to 5,7 and 9 
to 31). 


Hinds Law—Re-conversion to Hindutsm—Ilf vald without formal renun- 
ciation of Christianity and performance of expiatory ceremonies. 

A Hindu having renounced Hinduism once can revert back to it. The 
absence of a ceremony of reconversionor any other expiatory ceremony 
does not, in all cases, render a return to Hinduism and marriage witha 
Hindu woman invalid. Emphasis is to be laid on the prevailing sentiments 
and usages of the community and it is its approval or disapproval which 
should be the governing factor. 

Case-law discussed. f 


Appeal against the decree of the District Court of Ganjam 
dated 24th October, 1935 and passed in O. S. No. 26 of 1931, 

The facts appear sufficiently from the judgment of 
Krishnaswami Ayyangar, J. 





Appeal No. 190 of 1936. 27th October, 1939. 
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B. Jagannadha Das and C. V. Dikshatulu for Appellants, 
C. Sambasiva Rao and S. Suryaprakasam for Respondents. 
The Court delivered the following Judgments: 


Mockett, J.—I concur generally with the judgment which 
my learned brother is about to deliver, and I am not proposing 
to restate the facts which are clearly set out in the judgments 
of the learned Trial Judge and of my learned brother. I desire 
however to deal with the important question raised by issue 11 
in this case which is: 

“Whether the late G. M. Appalaswami Naidu was a Roman Catholic, not 
governed by Hindu Law, at the time of his death.” 

[After discussing the evidence his Lordship continued. ] 


But the whole evidence points to the conclusion that so far 
as he was concerned—and I use that expression advisedly—he 
abandoned the Christian religion at the time of his marriage to 
Appalanarasamma in 1913 and lived and worshipped as a 
Hindu up to the time of his death and was cremated. None of 
the defendants have gone into the witness box to deny any of 
the facts proved by the plaintiff, and it must be emphasised that 
it has never been suggested from the Bar, although we asked 
the question, that this was a suit in which the plaintiff and 
defendants were colluding together to defeat alienees. We 
obtained that definite assurance because it naturally would be 
an important element in weighing ihe evidence in the case. The 
learned trial Judge too arrived at the conclusion in paragraph 19 
of his judgment, 

“that Goona Appalaswami was what is known in some of the southern 


districts as a caste Christian, that is a Christian by religion but following 
Hindu customs, manners and habits.” 


On the evidence in this case, 1 am not prepared to agree 
with that finding. The evidence, virtually uncontradicted, 
shows that Appalaswami from 1913 went far beyond clinging 
to Hindu customs and associations. He worshipped as a Hindu. 
There is no suggestion in the evidence that he ever entered a 
Church after 1913. There is however uncontradicted evidence 
that he attended temples. It would seem however that the 
ratio decidendi of the lower Court in this case amounts to this. 
On the decisions, says the Jearned Judge 

“there must be a renunciation or renouncement of the new religion and 
areadmission into the old. Without something definitely done in both 
these directions, it cannot be said that a Christian can become a Hindu or 


vice versa.” 
101 
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This is of course a case not of conversion to Hinduism 
but of a Hindu reverting to his original faith. The learned 
trial Judge takes the view apparently that there must be proof 
of some formal abandonment of one religion and the adoption 
of another. We have been referred to the decisions bearing on 
this topic. Administrator-General of Madras v. Anandachart, 
is a judgment of Parker, J. In dealing with the possible re- 
admission of one Kristammal to Brahminism, the learned Judge 
makes the following remarks: 

“His conversion to Christianity according to the Hindu Law, rendered 
him an outcaste and degraded. But according to that law, the degradation. 
might have been atoned for, and the convert readmitted to his status as a 


Brahmin, had he at any time during his life renounced Christianity and 
performed the rites of expiation enjoined by his caste.” 


It seems to me that that statement remains as it is, if the 
words “if any” are added at the end of the sentence. In 1934, 
Mr, Justice Varadachariar, decided a case in Gurusanu Nadar 
v. Irulappa Konar®, and he states: 

“The'language used in Administrator-General of Madras.v, Anandachar?+, 
merely refers to the expiatory ceremonies enjoined by the practice of the 
community in question; and with reference to the class of people we are 
now concerned with, no suggestion has anywhere been made in the course of 
the evidence that any particular expiatory ceremonies are observed amongst 
them. No particular ceremonies are prescribed for them by the Smritr 
writers nor have they got to perform any Homas. One has therefore only to 
look at the sense of the community and from that point of view it is of parti- 


cular significance that the community was prepared to receive Vedanayaga 
and the 5th defendant as man and wife and their issue as legitimate.” 


Mr. Justice Varadachariar also deals with the decisions on 
this matter so far as the law of bigamy is concerned. 1 do not 
consider the criminal aspect of this matter assists except to the 
extent that, as is obvious, conversions or re-conversions are 
recognised by the Courts. I respectfuly agree with Varada- 
chariar J., that because in Morarji v. The Admunistrator-General 
of Madras’, Venkatasubba Rao, J., referred to several facts as 
proved and relied upon as establishing a conversion, it is 
erroneous to hold that it has been laid down by the learned 
Judge that all those facts must be proved to exist before the 
Court could give a finding in favour of aconversion. Indeed in 
Ramayya v. Josephine Elszabeth4, Venkatasubba Rao, J., 
himself has made this quite clear. No general law has been 





1. (1886) LL.R.9 Mad. 466. 2. (1934) 67 M.L.J. 389. 
3. (1928) 55 M.L.J. 478: I.L.R. 52 Mad. 160, 
4. (1936) 44 L.W. 854. 
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cited to us with regard to any particular ceremonial being neces- , 


sary before a conversion or re-conversion is validated. That in 
many castes they insist upon such ceremonies is probable, but 
that is a question rather of custom than of law. It seems to 
me that no special test could be laid down as applicable to all 
cases. On the other hand, I consider that whether there has 
been a conversion or re-conversion must be a question of fact 
in each particular case and it may well be that in any parti- 
cular case the consideration whether any essential ceremonial 
has heen performed may be of importance. We have had no 


evidence before us of the necessity of any ceremonial in Vada 


Baliji fisherman community of Gopalpur and this decision deals 
with readmission to that community. On the other hand, it is 
clear that Appalaswami Naidu was admitted to caste and worship 
by his caste men, I entirely agree that no gesture or declaration 
can change a man’s religion, but equally I cannot see why, when 
on the facts it appears that a man did change his religion and 
was accepted by his co-religionists as having changed his religion, 
and lived, died and was cremated in that religion, the absence of 
some formality should negative what is an actual fact. It 
seems to me somewhat analogous to the legal position with 
regard to change of domicile which must always be a question 
of fact in every particular case. I naturally differ from the 
experienced Judge who has tried this case with great hesitation 
on a topic of this sort, but it seems to me that his decision 
rests on the absence of a formal renunciation of religion and 
the absence of proof of performance of expiatory ceremonies 
and there is no warrant for holding that either of these two 
ingredients is essential in all cases. My conclusion in short is 
that on the evidence it is shown that in fact Appalaswami returned 
to Hinduism at the time of his marriage in 1913 and remained 
and died a Hindu and was accepted as such by his co-religio- 
nists without demur and that the probabilities are that this caste 
does not insist on any ritual in such matters. On the other 
matters which have been argued before us, I generally agree 
with my learned brother. 

This appeal is allowed and the decree of the lower Court 
set aside as against respondents 1 to 5. As against the other 
respondents, the decree is confirmed. The suit is remanded 
to the lower Court for disposal according to law. The 


appellants will have their costs in the trial Court against 
respondents Ito 4 and also against respondents 11-15, 17, 
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_ 18, 21-26 and 28 but in this Court the appellants will bear 


their own costs so far as these respondents (1 to 4) are 
concerned. The appellants will pay the Court-fee due to 
Government both here and in the lower Court in the first 
instance, but the amount will come out of the estate and will be 
provided for in the final decree in proportion to the parties’ 
respective shares. 

The appellants must pay the costs of respondents 6, 10 
and 29. 

Krishnaswami Ayyangar, J.—A question of some importance 
and difficulty arises for decision in this appeal. It is whether a 
Hindu convert to Christianity can, without the performance of a 
formal expiatory ceremony, come back to Hinduism, under the 
Hindu law. It is extremely doubtful whether the ancient Hindu 
law and the texts and Smrithis permitted the return into the 
fold of an apostate who had wilfully and deliberately chosen to 
abandon the religion of his birth to become a convert to an alien 
faith, which holds the Hindu religion in contempt. Apostasy 
was a sin which was probably regarded as not capable of 
condonation or expiation by mere Prayaschittic ceremonies. 
The Hindu Society of old, had it been governed purely by the 
Smrithis and Dharma Sastras, might in all probability have 
refused to readmit the convert to social or religious communion. 
Before us, however, no Hindu law texts were cited as governing 
the matter or tending to throw any light on the question. In 
fact, the examination of the few cases bearing on the subject 
has left the impression that the consideration of the topic has 
to be approached not from the point of view of strict religion 
or the views of ancient law givers but on a fair appreciation of 
the current sentiments and usages of the particular community 
into which the convert seeks re-admission. 


It is not necessary except very briefly to refer to the facts 
established. The two appellants claim a share in the properties 
left by one Goona Appalaswami who died in 192] at the age 
of 40. He was born in a community of Hindu fishermen, of 
the caste called Vada Balijis of Gopalpur. At a very young 
age when he was barely 12, he seems to have been converted to 
the Roman Catholic faith. This event took place in 1893 and 
is evidenced by a baptismal certificate Ex. X-B. In 1898, his 
first marriage took place with the fifth defendant in the suit 
out of which this appeal has arisen. The marriage was according 


me 
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to the Christian form, the bride embracing Christianity on the 
same day as the marriage, probably a little earlier. There 
were four sons of this marriage and they were defendants 1 to 
4 in the Court below and have been joined as respondents 1 to 
4 here, though they have been unrepresented before us. There 
is no question raised about the validity of this marriage either 
here or in the trial Court. It is obvious and it is scarcely 
likely that Appalaswami took to Christianity out of religious 
conviction. His age at the time and his life and conduct 
afterwards suggest the contrary, though down to 1913, there is 
reason for thinking he kept contact with the padres and the 
church. It is however undeniable that his outward bearing and 
habits almost from the beginning were more those of a Hindu 
than a Christian and as he advanced in life, he drifted more 
and more to his faith which was the faith of most of his relations 
and friends. It is difficult to fix any point of time at which he 
could be said to have definitely abjured Christianity and re- 
entered the religion of his forefathers. It is certain, however, 
that no formal ceremonies of any kind were undergone by him 
such as are sometimes resorted to in the present day, when a 
non-Hindu desires to become a convert to the Hindu religion. 
In 1913 Appalaswami married his deceased younger brother 
Aiyappa’s widow, Appalanarasamma as his second wife while 
the first was still living with him and the marriage with her yet 
in force. The appellants are the sons of Appalaswami by this 
second wife Appalanarasamma. The deceased brother, Aiyappa 
had himself been converted to Christianity in 1899, and it was 
as a Christian that he had married according to Christian rites 
Appalanarasamma who had also been by that time converted to 
the same faith. It is plain that if Appalaswami had continued 
to be a Christian, the objection to what would have amounted 
to a bigatnous alliance would have been insuperable. If however 
he had turned Hindu, the way would have been smoothed for a 
valid second marriage, with the aid of the custom of his caste 
which would have come to his rescue in overcoming the objection 
to marrying a brother’s widow abhorrent to ordinary Hindu 


law and sentiment. The appellants’ case which is supported by ` 


the uncontradicted evidence of their mother Appalanarasamma 
is that she was married not in the Christian form but according 
to the form prevalent in the Baliji community and this, in our 


opinion, is satisfactorily established. There is evidence sufficient 
to justify us in holding that the relationship between Appala- 
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swami and Appalanarasamma was similar to that subsisting 
between married spouses living in lawful wedlock and it was so 
regarded by the members of his family no less by his caste. If 
it was the intention of Appalaswami to take Appalanarasamma 
as his wedded wife, we think it was, it is clear that by the date 
of the marriage, if not before, he must have definitely made up 
his mind to abjure Christianity for good and become a Hindu 
in every respect. Otherwise, it would have been impossible for 
him to confer on Appalanarasamma the status of a married 
wife. In fact the entire evidence fits in with this view of the 
facts. There is no proof of any contact with the Church or 
the padres after the marriage. On the contrary as the learned 
Judge has pointed out, Appalaswami was in habits and worship 
a Hindu, observing the Hindu usages and forms of worship at 
home and on special occasions. He used to wear a big namam 
on his forehead, attended the local temples and the jatras, 
observed Hindu vratams and festivals, worshipped idols and the 
sacred Tulasi, and listened with interest to the Puranas and 
took vows for Hindu Gods. The birth certificates of the 
appellants describe them as Hindus. The sons of the first wife 
married in Hindu families and according to Hindu rites and 
customs. The whole Baliji community seems to have accepted 
the entire family as still in the caste and finally when the 
brothers Aiyappa and Appalaswami died, they were both without 
doubt cremated and Brindavans erected over their ashes. It is 
in fact difficult to conceive of a more complete reversion to 
Hinduism or a clearer abandonment of Christianity. The 
plaintiffs and their mother, not to mention the other members 
of the family, were throughout over a fairly long period received 
and treated by the entire Hindu community as Hindus without 
the slightest: trace of any objection or dissent. These facts make 
it apparent that the case before us is not in any way similar to 
the kind of life lived by certain Catholic Christians in Tinnevelly 
or South Kanara. With them, the old customs and associations 
may persist to some extent in the matter of dress, manners and 
even as regards social barriers of caste unknown to Christian 
society; but in essential matters they hold fast to Christianity 
in faith and will not be allowed to swerve from it. They attend 
service in the Church, and do not, and will not be allowed to 
attend Hindu temples or worship Hindu deities. There can be 


no question of course of inter-marriages with Hindus. What is 
remarkable in this-case is that there is not the slighest evidence 
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after 1912 or 1913 of Appalaswami or any of the members of 
his family having ever evinced any interest in Christianity or 
done anything to indicate that they paid even formal allegiance 
to its tenets or observances. The learned Judge is inclined to 
accept the case of the appellants in this regard but is of opinion 
that he could not uphold the validity of the marriage of their 
mother with Appalaswami, as Appalaswami could not become a 
Hindu without formally renouncing Christianity and securing 
re-admission into Hindu society by the performance of expiatory 
ceremonies. The only point for consideration is whether the 
learned Judge is tight in this view. We are not inclined to 
attach weight in themselves to reasons of policy or convenience 
which appear to have influenced the mind of the learned Judge. 
That society might get into a state of flux and confusion if a 
formal abandonment followed by the performance of expiatory 
‘ceremonies is not insisted on, is scarcely a sound reason for the 
Court lending its support to maintain a social order if the 
society concerned has itself lost faith in it. In matters affecting 
the well-being or composition of a caste, the caste itself is the 
Supreme Judge. If a caste is found to have given up certain 
‘old notions and practices and adopted new ones not in any way 
repugnant to morality, such usages should be respected. The 
function of the Court is merely to ascertain the law, or the 
effect of usages having the force of law, and to apply it without 
being involved in the tangles of policies and expediencies. Any 
other course would lead to disastrous results, and introduce 
uncertainty and confusion into the administration of justice. 
The Hindu law of today is after all but a bundle of customs 
and usages approximating more or less to certain ancient 
standards fixed by wise men of an ancient age. At no time did 
those standards and the rules in which they found expression 
attain to univeral acceptance in the country, even among com- 
munities professing the Hindu faith. Among the lower castes 
in particular there have been usages of an alien origin which 
have persisted through the ages, and for that reason consistently 
upheld by the Courts. We cannot shut our eyes to changes 
almost revolutionary in character and extent which have been 
for a considerable time past taking place in the structure of the 


Hindu social order, and in the ideas and sentiments which 
govern it. The old sanctions seem to have all but disappeared 
sweeping away before them the old faith and the old institu- 
tions which did constitute in the past an integral condition of 
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the indigenous social fabric. The attitude of neutrality on the 
part of the Government in matters appertaining to religion 
and religious belief which is now of course a thing of the 
past, while it did not start, did not restrain the forces of 
disintegration which began early to assert themselves. Members 
even of the higher castes accustomed to strict discipline chafed 
under the old restrictions which to them had ceased to 
have a meaning and threw them off with impunity. Liberties 
were taken by individuals, and almost silently acquiesced in 
by society, tending naturally to destroy faith in the time- 
old articles. In view of the forces at work it is no surprise 
that as early as 1903, the Privy Council refused to permit a 
departure from the orthodox standards in matters of diet or 
ceremonial observances to affect the statusand civil rights of 
the erring individual—Bhagwan Koer v. Bose!. Expiations 
for many transgressions which in the past would have been 
insisted, were and are now scarcely considered necessary or 
perhaps considered unnecessary. <A true and genuine change of 
heart, rather than the adoption of mere formalism is the consi- 
deration that would in modern conditions appeal most to the 
modern mind. These observations are made not for the 
purpose of comment or criticism on current social trends, but 
only for furnishing the necessary background against which 
the learned Judge’s opinion has to be viewed. Considerations 
such as these seem to my mind to have been in fact, at the 
back of the mind of the learned Judges who were responsible 
for the weighty pronouncements in the cases, to be presently 
noticed. 


The subject received the most careful and elaborate consi- 
deration at the hands of Sankaran Nair, J. in Muthusams 
Mudaliar v:‘Masilamani*. He expressed the opinion which has 
never since been departed from in this Court that a marriage 
contracted according to Hindu rites by a Hindu with a Christian 
woman who before marriage had been converted to Hinduism 
is valid if such marriages are common among and recognised as 
valid by the custom of the caste to which the man _ belongs,— 
though not in strict conformity with orthodox Hindu religion. 
He declared in effect that where a caste accepts a marriage as 
valid and treats the parties thereto as members of the caste, the 





1. (1903) 13 M.L’J. 381: 30 I.A. 249: 31 Cal. 11 at 33 (P.C.). 
2. (1909) 20 M.L.J. 49: 33 Mad. 342, 
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Court will not condemn it as invalid unless it is repugnant to 
the ordinary notions of morality. The correct test to be applied 
is contained in the following observation namely, that, 


“if according to the usage of the community a marriage is valid or the 
community recognise a marriage as valid, then, in the absence of any statu- 
tory prohibition, I fail to see why it should not be recognised as valid, even 


without the requisites of a valid custom in derogation of what may be styled . 


the ordinary Hindu Law unless it offends against rules which would render 
any other marriage invalid.” 


The importance of this clear statement of the law in 
relation to the present case is not to be ignored. Indeed it 
furnishes the clue. Emphasis is therefore to be laid on the 
prevailing sentiment and usages of the community and it is its 
approval or disapproval which should be the governing factor. 
There is, it may at once be mentioned, not a vestige of disappro- 
val of the marriage by the community in the present case, but 
on the contrary itseems to have set its stamp of complete 
approval on it. What is of supreme importance is that not 
even suggestion is to be found in the evidence’ about the neces- 
sity for expiatory ceremonies in the Balitji caste, before a 
convert is received back into its fold. It is hardly right for the 
Court to erect a barrier which the autonomy of the caste does 
not see fit to do simply because in some other caste or some 
other community, it might be considered proper that an expia- 
tory ceremony should be performed. That a Hindu having 
renounced Hinduism once, can revert back to it scarcely admits 
of doubtl. Kusum Kumari Roy v. Satya Ranjan Das, 
Morarjs v. Admintstrator-General of Madras’. It cannot 
be denied that many tribes of old, of non-Aryan origin and 
descent merged into the Hindu population accepting the Hindu 
religion. It is certain that large hordes of Scythians, Yavanas, 
Kirathas, Kambhojas and Persians entered India in ancient 
times, but their identity has now been completely lost. They 
have been in fact assimilated into one or other of the component 
parts of“ Hindu society, even as the descendants of the old 
Buddhists who at one time formed the dominant element in the 
land, have been absorbed by it. The process of absorption is 
still active with Arya Samajists taking the lead with-their Sudhi 
movement, the only new factor being the entry of political con- 
siderations into the field. Modern instances of even European 


1. 3M. H.C. R. Ap. VII. Proceedings dated 8th November, 1866. 
2. (1903) 30 Cal. 999, 
3. (1928) 55 M.L.J. 478: 52 Mad. 160. 
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or American Christians being converted into Hinduism, shows 
the degree of tolerance and accommodation that Hindu society 
has shown itself to be capable of. Morarjt v. Admintstrator 
General of Madras1, furnishes a recent illustration, where the 
admission into the Hindu fold of a lady Austrian by birth, and 
British by domicile was upheld and the’succession to her estate 
was allowed to be regulated on the footing that she had become 
a Hindu. Venkatasubba Rao, J. held that it is a question of 
fact in each case whether a given person is a Hindu ornot. In 
coming to a conclusion on that question he took note among 
other things of the formal ceremony of conversion which the 
lady had undergone. But he never meant to lay it down as a 
proposition of law that a ceremony of conversion or any form 
of expiatory ceremony was an essential preliminary to a valid 
conversion. The error of this view has been pointed out by 
Varadachariar, J. in Gurusami Nadar v. Irulappa Konar?, and 
by Venkatasubba Rao, J. himself in Ramayya v. Joshephine 
Elizabeth’. In the former case, the learned Judge after pointing 
out that no particular expiatory ceremonies were prescribed in 
the community in question in that case emphasised the necessity 
for looking to the sense of the community and considering 
whether it was prepared to receive back the convert into its fold. 
According to him a formal ceremony would not be insisted on 
except possibly in the twice born castes. In the latter case, 
Venkatasubba Rao, J. had his own prior decision quoted to him 
in support of the contention that expiatory ceremony was 
necessary, but he definitely ruled that a formal conversion is 
not a pre-requisite to a person becoming a Hindu. The learned 
Judge in the Court below did not have the advantage of this 
explanation, and was inclined in its absence to treat the views of 
Varadachariar, J. as obiter. It is now patent that he fell into an 
error in so doing. We must accordingly hold that there is no 
authority in support of the learned District Judge’s view that 
on account of the absence of a ceremony of reconversion or any 
other expiatory ceremony, the Court is bound to treat Appala- 
swami as having continued to remain a Christian, and his 
marriage with Appalanarasamma as invalid.. 

The result is that the appeal has to be allowed and the 
decree of the lower Court set aside as regards respondents 





1. (1928) 55 M.L.J. 478:.LL.R. 52 Mad. 160. 
2. (1934) 67 M.L.J. 389. 3. (1936) 44 L.W. 854. 
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Ito 5. Respondents 6, 10, 12 and 29 are the alienees of por- 
tions of the properties left by the deceased Appalaswami. The 
alienations in their favour have been rightly upheld by the Court 
below, and not seriously challenged before us. The suit is 
remanded for a preliminary decree to be passed by the lower 
Court and further steps to be taken according to law for giving | 
effect to the rights of the appellants as the legitimate sons of? 
Appalaswami to shares in the estate left by him. 


Ras: - Appeal allowed. 


kanan nanam anna ai 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR, JUSTICE HORWILL. 


Attili Rajagopala Rao ... ‘Petttioner* (3rd Respondent— 
3rd Defendant) 
v. 
Sri A. V. Bhanoji Rao and 
others .. Respondents (Petitioner and 


Respondents 1 and 2—Isi 
Defendant, Plaintif and 2nd 
Defendant). 


Civil Procedure Code (V of 1908), O. 23, r. 1—Sustt decreed against 


defendant ex parte and withdrawn against others—Ex parte decree set aside 


-on technical ground—Effect on withdrawal against other defendants. 

In a suit for possession against (1) first defendant the plaintiffs vendor, 
(2) third defendant who claimed to have been in enjoyment of the property 
and (3) the second defendant a tenant of third defendant, the first defendant 
remained ex parte and return of purchase money was decreed against him 
and the suit was withdrawn as against the other defendants. The frst 
defendant was able to get the ex parte decree set aside on a technical ground. 

Plaintiff sought to proceed against all defendants. 

Held, there is no provision in the Code whereby the withdrawal of a suit 
-against a defendant can be cancelled. The only thing that can be done for 
the plaintiff is to grant permission under O. 23, r. 1 to file a fresh suit against 
‘the third defendant. ea 

Petition under S. 115 of Act V of 1908, praying the High 
‘Court to revise the order of the Court of the District Munsif 
-f Vizagapatam dated 23rd December, 1938 and made in I. A. 


No. 248 of 1938 in O. S. No. 67 of 1937. 
Y. Suryanarayana for Petitioner. 


P. V. Rajamannar and K. Subba Rao for Respondents. 

The Court delivered the following 

JupGMENT.—~The plaintiff was a purchaser of an item of 
Jand from the first defendant and she seems to have had some 


* C. R. P..No. 1429 of 1939. : 15th March, 1940. 
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Rajagopala difficulty in obtaining possession of the property, which the 

third defendant claims as his by virtue of long possession. She 

brought a suit against the first defendant, her vendor, the third 

defendant, who claimed to have been in enjoyment of the 

property, and the second defendant, a tenant of the third 

defendant, for possession of the land and in the alternative for 
“the return of the purchase money with damages. 


The first defendant was declared ex parte. That meant 
that the plaintiff was able to obtain the return of the purchase 
money with which she would have been satisfied. She therefore 
reported to the Court that she did not press the suit against 
defendants 2 and 3, and the suit as against them was withdrawn. 
She obtained merely a decree against the first defendant for the 
purchase money and damages. Unfortunately for the plaintiff, 
the first defendant was able to get the ex parte decree set aside 
on a technical ground. As the first defendant might now be 
able to satisfy the Court that he had given her a valid title and 
the plaintiff would not be able to obtain possession from the 
third defendant because she had let the suit against him ‘be 
dismissed, she was in danger of losing both the land and her 
money. In her counter to the first defendant’s petition she 
therefore prayed that in case the petition of the first defendant 
were granted, the whole decree might be set aside and she be 
allowed to proceed against the other defendants also. The 
learned District Munsif of Vizagapatam thought that this was 
only just, and so he set aside the entire decree, restoring the 
suit to the condition in which it was when originally filed. The 
third defendant appeals on the ground that this order is illegal. 


It is no doubt true—as the learned District Munsif felt— 
that it would be equitable and just to allow the plaintiff to 
proceed against the third defendant because her withdrawal of 
the suit against the second and the third defendants was only 
because the first defendant had been declared ex parte; but the 
question is whether the learned District Munsif had any power 
to do this. The relevant provisions of the Civil Procedure 
Code, are clearly worded and afford little support for the order 

, of the learned District Munsif. O. 9, r. 13, which deals with 
the setting aside an ex parte decree, contains a provision which 
enables the Court in certain cases to set aside the decree against 
the other defendants also; but that can only be done where the 
decree is of such a nature that it cannot be set aside as against 
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such defendant only. There is no such difficulty in this case. 
Moreover, the decree cannot be said to'be against the third 
defendant. On the contrary, it is in favour of the third defen- 
dant. O. 23, which deals with the withdrawal and adjustment 
of suits, does not make any provision for withdrawing a 
withdrawal; and so it would seem that there is no provision in 
the Code whereby the withdrawal of a suit against a defendant 
can be cancelled. The only thing that can now be done for the 
plaintiff is to grant her permission under O. 23, r. 1 to file a 
fresh suit against the third defendant. 

The petition is therefore allowed with regard to that part 
of the lower Court’s order restoring the suit against defendants 2 
and 3 and an order will be passed granting permission to the 
plaintiff to file a fresh suit against the Second and third 
defendants if she so desires. 


The first defendant has appeared in this Court through an 
advocate; but clearly the first defendant cannot be affected by 
the order of the lower Court or by any order that this Court 
might pass in revision. Under the circumstances of this case, 
there will be no order as to costs. 


K. S. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—THE Hon’BLE MR. Justice HORWILL, 


Pappammal and others .. Petihoners 
(Petitioners). 
ch 
Seethammal and others .. Repondents 


(Respondents 2 to 11.) 


Civil Procedure Code (VY of 1908), 0. 33, r. l—Construction—Saleable 
interest in some items of sust property-~Effect on right to sue as pauper. 

The comma after the word “suit” separates the first part of the explana- 
tion to r. 1 from the second part; it follows that the expression “other than 
his necessary wearing apparel and the subject-matter of the suit” qualifies 
only the second part of the explanation and not the first. 

Mulla’s Civil Procedure Code commentaries, and Mahalakshmi Ammal, 
In re, (1925) 50 M.L..J. 114, relied on. 

Ramaswam: Naidu v. Vatyapuri Nadan, (1934) 67 M.L.J. 581, referred to. 

Where both sides agree that the plaintiff has a saleable interest in certain 
items of suit property, it would be contrary to the spirit of O. 33, if the 
plaintiff could ignore thatproperty on which money could be raised for 
deciding a petition for leave to sue as a pauper. 
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Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Tirumangalam dated 2nd August, 1939 and made in O. P. 
No. 24 of 1939. 


K. V. Srinivasa Aiyer for Petitioners. 
R. Desskan for Respondents. 


The Court delivered the following 

J upGMENT.—The petitioners filed this suit for a declaration 
that the property left by first petitioner’s deceased husband 
belonged to her and for an injunction restraining the first 
defendant, a co-widow, from interfering with her possession. 
The first defendant resisted the suit on the ground that the pro- 
perty was the self-acquired property of her husband and that he 
had left a will by which he bequeathed all the property with 
the exception of items 9 and 10 to the defendants. The first 
plaintiff replied that her husband was not then in a sound dis- 
posing state of mind and that the will was therefore not binding 
on her. The plaintiff paid such Court-fee as she thought suffici- 
ent; but during the course of the trial, the Court-Fee Examiner 
discovered that a higher Court-fee was payable. The plaintiff 
then declared that she was unable to pay that higher Court-Fee 
and prayed for permission to continue the suit in forma 
pauperis. That petition was dismissed by the District Munsif 
of Tirumangalam on the ground that whether on the plaintiff’s 
case or on the defendants’ case, the plaintiff had an interest in 
items 9 and 10 upon which she could raise the amount necessary 
for paying the additional Court-fee. 


The first point that arises is whether items 9 and 10 can be 
said to be the subject-matter of. the suit; and if so whether they 
are excluded by O. 33, r. 1, Civil Procedure Code, for the pur- 
pose of evaluating the property of the plaintiff. It seems to me 
that the comma after the word ‘suit’ separates the first part of 
the explanation to r. 1 from the second part; from which it 
would follow that the expression ‘other than his necessary 
wearing apparel and the subject-matter of the suit’ qualifies only 
the second part of the explanation and not the first. If this 
expression were intended to qualify the whole of the explana- 
tion, then the comma after ‘suit? would be wrong. Iam 
fortified in this opinion by the commentary in Mulla’s ‘Civil 
Procedure Code’ and by the judgment of Jackson, J. in Maha- 
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lakshmi Ammal in rel, in which he follows Krishna Bai v. 
Manohar?. and disagrees with Bai Balagauri v. Motilal 
Ghellabat3, in which, he says, the earlier Bombay decision had 
been overlooked. It is true that Madhavan Nair, f. in Rama- 
swami Naidu v. Vaiyapuri Nadant, seems to express an opposite 
-opinion ;, but he did not consider the point which we are now 
discussing. All that be said was that 

“In the explanation to O. 33, r. 1, Civil Procedure Code the definition of 
‘pauper’ is given from which it appears that in considering whether a person 
is a pauper, the subject-matter of the suit should be excluded”. 

So he did not consider the question whether the words 
‘other than his necessary wearing apparel and the subject-matter 
of the suit’ qualify only a part of the explanation to r. 1 of 
O. 33 or the whole.. 


In a sense, the subject-matter of this suit may be considered 
as far as these two items are concerned to be the difference 
between half the widow’s life-estate and the whole value of the 
property. Where both sides agree that the plaintiff has a sale- 
able interest in these two items, it would be contrary to the 
spirit of O. 33 if the plaintiff could ignore this property on 
which she can undoubtedly raise money. 


It is no doubt true that even if she has a saleable interest 
in items 9 and 10, she is entitled to continue the suit as a pauper 
unless the Court is satisfied that she can sell whatever interest 
she has in these items and raise sufficient money to pay the 
deficit Court-fee. With so much doubt as to what title she had 
in the lands and the existence of the question whether, if she 
had a widow’s estate, a sale would bind the reversion, she 
would probably obtain very little for them in the open market. 
This difficulty has however been removed by the offer of the 
defendants to pay the plaintiff what she states to be the full 
value of the two items, namely, Rs. 350. The defendants are 
willing to take the risk of it being found by the Court that the 
plaintiff is not entitled to more than half the widow’s estate in 
those items. They are also willing to bear the risk that some 
reversioner at some future time might succeed in having it 
declared in a Court of law that the alienation is not binding on 
him. There can therefore be no doubt that the plaintiff can 








1. (1925) 50 M.L.J- 114. ` = 2, (1905) 30 Bom. 593. 
3, (1922) 47 Bom. 523. 4, (1934) 67 M.L.J. 581. 
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raise money on items 9 and 10 to pay the deficit Court-fee of 
Rs. 171-6-0. : 


This revision Petition is therefore dismissed with costs. 
Two months from this day will be allowed to the plaintiffs for 
payment of the requisite Court-fee. 


K. 5. Petition dismissed, 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE LAKSHMANA Rao. 


The Public Prosecutor .. Appellant® 
V. 
Mahommad -Abdullah and another .. Respondents (Accused 
2 and 3). 


Indian Emigration Act (VII of 1922), S. 30 (3) read with S. 25 (2) (b)— 
Assisting labourers to depart from British India—Gist of offence—Tesis. 

Where the accused assisted some labourers (by obtaining tickets for 
them) to depart by land out of British India for the purpose of working for 
hire in a country beyond the sea, 


Held, it is an offence made punishable under S. 30 (3) read with S. 25 (2) 
(b) of the Indian Emigration Act. The view that assistance means either 
financial assistance or entering into an agreement to work for hire is 
unwarranted. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(accused) by the Court of the Joint Magistrate of Negapatam 
in C.A. No. 1 of 1939 on his file (C.C. No, 395 of 1938 on the 
file of the Stationary Sub Magistrate of Negapatam). 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

T. R. Srinivasa Atyar for Respondents. 


The Court delivered the following 

JupGMENT.—This is an appeal by the Provincial Govern- 
ment against the appellate order of acquittal of the respondents 
of an offence under 5. 30 (3) read with S. 25 (2) (b) of the 
Indian Emigration Act. 


The respondents were running a vidhuthi or rest house at 
Negapatam and as found by the Courts below, P. Ws. 1 to 5, 
the unskilled labourers who were bound for Penang and lodging 
in the vidhuthi were not permitted to embark at Negapatam, 
Their steamer fares were refunded and the respondents offered 





* Cr], Appeal No. 239 of 1939. _ 20th March. 1940. 
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to send them to Penang by a French steamer from Karaikal. 
P. Ws. 1 to 5 paid the required amount to the first respondent 
and he secured the steamer tickets and sent them to Karaikal 
with the second respondent. The second respondent saw them 
safely into the boats which took them to the steamer and as 
urged by the Public Prosecutor the respondents undoubtedly 
assisted P. Ws. 1 to 5 to depart by land out of British India so 
as to depart for the purpose of working for hire in a country 
beyond the sea which is made punishable under S. 30 (3) read 
with S. 25 (2) (b) of the Indian Emigration Act. The view 
of the Joint Magistrate that assistance means either financial 
assistance or entering into an agreement to work for hire is 
unwarranted and the order of acquittal is unsustainable. 

The order of acquittal is therefore set aside and the 
respondents are convicted under S. 30 (3) read with S. 25 (2) 
(6) of the Emigration Act. The offence is serious and the 
respondents were sentenced to a fine of Rs. 100 each by the 
trial Court. They are therefore sentenced to a fine of Rs. 100 
each with simple imprisonment for six weeks in default and one 
month is allowed for payment. 


K. 5. Appeal allowed. 


Pe kr anama ikana maekin 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HorRwILL. 


P. L. N. S. P. Subramanian 
Chettiar .. Appellant* (Defendant) 
v. 
R. M. P. L. L. Lakshmanan 
Chettiar (dead) and another.. Respondents (Plaintiff and his 
L.R.). 


-Will—Bequest to widow for her life and provision that after her death 
it should be enjoyed by daughter's son—Datighter's son predeceasing widow— 
Person entitled to estate. 


A testator left the property to his widow for her life and made provision 
that after her death it should be enjoyed by his daughter’s son. The 
daughter’s. son predeceased the widow who then mortgaged the property and 
subsequently sold the same. 


Held, where there is a life estate given to a person, the remainder vests 
on the testator’s death in the remainderman, unless there are very clear 
words to show that the testator had a contrary intention on the language 
used in the will. The.daughter’s son had a vested remainder which passed 
to his widow oh his death. 


* S, A. No. 623 of 1937. - - -. - -+ 26th February, 1940. 
103 
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= -Second appeal against the decree of the Court of the 
Subordinate Judge of Sivaganga in A. S. No. 52 of 1935 
preferred against the decree of the Court of the District Munsif 
of Manamadura in O. S. No. 215 of 1933. 

T. L. Venkatarama Aiyar for Appellant. 

A. C. Sampath Atyangar for Respondents. 

The Court delivered the following os 

JupGMENT.—On the 26th October, 1900, one Subbayyar 
executed a registered will, Ex A. He left the property for her 
life to his widow Gomati and made provision that after her 
death it should be enjoyed by his daughter’s son Ramaswami. 


Ramaswami predeceased Gomati and she, after Ramaswamt’s 


death, mortgaged the property to the second respondent. Later, 
she sold the same property to Muthukaruppan, he undertaking 
to discharge this mortgage. As he failed to do so, the second 
respondent filed a suit on his mortgage, impleading Muthu- 
karuppan and his sons and the widow of Ramaswami. He 
obtained a decree; and in execution of his decree brought the 
property to sale and purchased it himself. In attempting ‘to 
obtain possession of the property; he was resisted by the present 
appellant, who was then in possession and claimed a right to 
remain in possession as a purchaser from Subbayyar’s heirs. 
The claim peti:ion of the appellant was allowed, and so the 
mortgagee-purchaser was constrained to bring the present suit 
for a declaration of his rights and for possession. ‘The main 
question that arose in this suit was whether, on a proper 
construction of the will, the widow of Ramaswami had any 
right in the property or whether the property reverted to 
Subbayyar’s heirs after Gomati’s death. Both Courts have held 
on an interpretation of the will that there was a vested remainder 
in Ramaswami and that the property after his death vested in 
his widow who, I have already said, was a party to the mortgage 
suit. They came to the conclusion that the appellant had no 
rights in the property and decreed the suit. 


From a reading of the will there can be no doubt that the 
property was given to Gomati for her life and that after her it 
was to be enjoyed by Ramaswamt. That does not however 
mean that the vesting in favour of Ramaswami was to be 
postponed until after the widow’s death. In law it is presumed 
that where there is a life estate given to a person, the remainder 
vests on the testator’s death in the remainderman, unless there 
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are very clear words io show that the testator had a contrary 
intention. The language used in this will is what one would 
expect in a document written by a layman. The first clause 
therein is relied upon by the appellant as indicating that the 
vesting was to be postponed until after Gomati’s death, and is 
to the effect that: 

“The expenses of my (testator’s) obsequies, etc., shall be met by the 
said Gomati and the expenses of her obseqties, etc, by the said Rama- 


8Waml, e. a >.’ 
This only shows that the testator expected his grandson 
would survive his widow; and thisdirectionto his grandson that 
he should meet- the funeral expenses of the step-grandmother 
should not be read as a qualification of the earlier paragraphs 
which conferred on Ramaswami a vested interest upon the 
testator’s death. As was pointed out by Madhavan Nair, J., in 
Narayana v. Subbarayal, the mere fact that the testator made 
no provision for the performing of the funeral obsequies of the 
widow in case the remainderman should fail to do it, is itself 
an indication that the testator did not intend that the remainder- 
man’s rights should be contingent on his surviving the widow. 
Periyanayaki Ammal v. Raihnavelu Mudaliar? has been quoted 
as a case on the other side of the line in which it was held that 
there was a contingent remainder and not a vested remainder; 
but the wording was there different. I have no doubt that the 
lower Courts were right in their interpretation of the will and 
that Ramaswami had a vested remainder which passed to his 
widow on his death. 

The next argument of the learned advocate for the 
appellant is this: he points out that it was Gomati and not 
Ramaswami who mortgaged this property to the plaintiff and 
that unless the Court finds that this alienation was binding on 
Ramaswami and his heirs, the plaintiff would have acquired no 
right under the mortgage. The answer to that is that Rama- 
swami’s widow was a party to the mortgage suit and it was 
against the mortgaged property that the plaintiff obtained a 
decree. Rainaswami’s widow was therefore bound by the result 
of that suit and the mortgage must be held to be binding on 
her. It is argued that the Court may have held that any 
question of her paramount title to the property and of the 
binding nature of this mortgage was foreign to the mortgage 
suit and that all that was to be sold was the right, title, and 


“1. AI R. 1929 Mad, 32, 2. (1924) 47 M.L.J. 310. 
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interest of Gomati in the suit property. That, however, could 
not have been the case; for at the time of the mortgage 
suit, Gomati was dead and that was why Ramaswami’s widow 
was impleaded. So I have no doubt, in the absence of 
cogent reasons to the contrary, that the mortgage decree and 
therefore the sale of the suit property was. binding on the 
person whom we now find to have been the owner of the 
property. The plaintiff is therefore entitled to succeed against 
the appellant, who has no title in the property atall. The 
appeal therefore fails and is dismissed with costs. 

K. S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT IIADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA Rao AND MR. 
JUSTICE ABDUR RAHMAN. 
Sree Rajah Vasireddi Balachandra- 
sekhara Varaprasad Bahadur 


Manne Sultan Garu .. Appellant® (Plaintiff) 
v. 
Mallela Lakshminarasimham and 
others .. Respondents (Defen- 
i dants). 


Hindu Law—Alienátion by father having one son in existence—Subse- 
quently born son—Whether entitled to question ahenation—Share to which 
altenee entitled. 

Where a Hindu father having only one son mortgaged joint family pro- 
perty for a purpose not binding on the family and another son is subsequently 
born to him, in a suit by the mortgagee on the mortgage after the birth of 
the second son against the father and both the sons, the mortgagee is entitled 
to a mortgage decree in the suit in respect of a half share of the property 
which belonged to the father at the date of the mortgage and not merely in 
respect of an one third share. 

Chinnu Pillai v. Kalimuthu Chetti, (1911) 21 a 246: I.L.R. 35 Mad. 
47 (F.B.), followed. 

A son born after an alienation of the joint family ronet by the father 
cannot question the alienation, even though there were other members of the 
joint family at the date of the alienation who had not consented and vali- 
dated the alienation. 

Lal Bahadur v. Ambika Prasad, (1925) L.R. 52 LA. 433: ILL.R. 47 AIl 
795 (P.C.)., followed. 

The statement of the law in Mayne’s Hindu Law, (10th Edition) pp. 511 
and 512, not approved. 

Chandramanm Prushti yv. Jambeswara Rayagaru, (1930) 34 L.W. 598 on 
this point not followed. 

Case-law reviewed. 


æ on, a 





.* Appeal No. 8 of 1937 and et ea 2 or a 
CM. Ps. Nos. 484 and 500 of 1940. 28th February, 1940, 
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Appeal against the decree of the District Court of Kistna 
dated the 31st October, 1936 and passed in O.S. No. 15 of 1936 
and petition praying that in the circumstances stated in the 
afidavit filed therewith, the High Court will be pleased to scale 
down the decree-debt in O.S. No. 15 of 1936 on the file of the 
District Court of Kistna, now under appeal in the above Appeal 
No. 8 of 1937 and pass such other orders as this Court may 
deem ft, etc. 


V. Govindarajacharı and K. Krishnamurthi for Appellant. 


A. Venkaiachalam, P. Somasundaram and P. Surya- 
narayana for Respondents. 


The judgment of the Court was delivered by 


Venkataramana Rao, J.—This is an appeal from the judg- 
ment and decree of the learned District Judge of Kistna ina 
suit upon a mortgage dated 19th September, 1929, executed by 
the first defendant for himself and as guardian of his son, the 
second defendant in favour of the plaintiff. The third defen- 
dant is another son of the first defendant born subsequent to 
the date of the mortgage. The mortgage was for a sum of 
Rs. 2,500 payable with compound interest at Re. 0-14-6 per cent. 
per month. The plaint alleged that there was a payment of 
Rs. 600 on 9th November, 1930 and that the said payment was 
made by one Kasibotla Suryanarayanamurti on behalf of the 
defendants. The defendants denied that the said sum of Rs. 600 
was paid as alleged in the plaint and the first defendant pleaded 
that he was not personally liable on the ground that the personal 
remedy was barred by limitation, the suit having been instituted 
on 16th March, 1936, more than six years from the date of the 
mortgage. Defendants 2 and’3 denied the truth and validity of 
the mortgage. Their case was that the amount was not borrow- 
ed for any family necessity or for payment of any antecedent 
debt but for conducting a business newly started by the first 
defendant himself. Another point taken was that even assum- 
ing the mortgage to be true, it was binding only on the mort- 
gagor’s share which must be deemed to be one-third and the 
third defendant though born subsequent to the date of the 
mortgage would be entitled also to a third share in the property 
mortgaged. ‘The learned District Judge found the mortgage to 
be true but held that it was not binding on defendants 2 and 3 
on the ground that the amount borrowed was forthe purpose of 
a business started by the father and not for any antecedent debt 
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or family necessity. He also found that Rs. 600 was paid by 
the said Suryanarayanamurti but he was not an agent duly 
authorized within the meaning of S. 20 of the Limitation Act 
and therefore the said payment would not save the bar of 
limitation in respect of the personal liability of the first defen- 
dant. He therefore held that the first defendant was not per- 
sonally liable for the debt. In regard to the interest of the 
first defendant in the property he held that he was entitled to 
half a share in the suit property and that the third defendant 
cannot repudiate the alienation made before his birth. The 
plaintiff has preferred this appeal in so far as the decree is 
against him, that is, in so far as it negatived the personal liabi- 
lity of the first defendant. Defendants 2 and 3 have preferred 
a memorandum of objections raising the contention that the 
lower Court should have passed a decree only for a third share 
of the property and not for a half share. 


Two questions therefore fall to be decided, namely, (1) 
whether the first defendant is personally liable for the debt and 
(2) what is the share of the first defendant in the property 
mortgaged which the plaintiff is entitled to sell in execution of 
the decree in his favour. The first question turns on the 
determination of the issue whether the payment of Rs. 600 
operates as an acknowledgment of debt within the meaning of 
S. 20 of the Limitation Act. The payment of Rs. 600 was 
apparently made towards the principal and was so treated by the 
plaintiff. In order that a part payment- of a principal can be 
relied on for saving the bar of limitation within the meaning of 
S. 20 of the Limitation Act, it must fulfil three requisites: (1) 
the payment must be made by the debtor or his agent; (2) the 
agent must have been empowered specifically to make the said 
payment; and (3) there. must be an acknowledgment of the 
said payment in the handwriting of or ina writing signed by the 
debtor or his agent, that is, if the payment was made by the 
debtor, in the handwriting of or ina writing signed by the 
debtor or if the payinent was made by the agent, in the hand- 
writing of or in a writing signed by the agent. The question is 
whether the view of the learned District Judge that K. Surya- 
narayanamurthi (P.W. 4) in making the payment was not the 
duly authorized agent of the defendants within the meaning of 
S. 20 is correct. P.W. 4 admits that he paid Rs. 600 in part 
payment of the debt. He acknowledges the fact of payment in 
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a letter Ex. B signed by him and delivered to the plaintiff, 
which runs thus :— 

“Trusalnamah submitted by Kasibotla Ramayya Garu’s son Surya- 
narayanamurti, resident of Challapalli, Divi Taluq: 


Out of the amount due under the hypothecation deed executed on 19th 
September, 1929, in your favour by Mallela Venkatapayya Garu’s adopted son 
Lakshmi Narasimhan, resident of Godugupeta, Bandar, a sum of Rs. 600 (in 
words, six hundred) has been sent to meto be credited towards the said 
deed and so I have sent the same to you. I shall get the said amount cre- 
dited towards the said deed by the said Lakshmi Narasimham, 


(Sd) Kasibotla Suryanarayanamurt, 
9th November, 1930.” 

Mr. Somasundaram on behalf of the defendants 2 and 3 
does not dispute the fact of payment but contends that P.W. 4 
was not an agent within the meaning of the section but only a 
mere messenger who made the payment and that Ex. B there- 
fore cannot save limitation. On the evidence on record we are 
clearly of the opinion that P.W. 4 in making the payment was 
the duly authorized agent of the defendants within the meaning 
of the section. P.W. 4 is a close relation of the first 
defendant. It was P.W.4 that arranged for the loan. Ex. B 
clearly says that the sum of Rs. 600 was sent to him for 
the express purpose Of making the payment on his behalf 
and crediting the same towards the deed. No doubt P. W. 4 
says in his evidence before the Court that the money was 
not sent by the first defendant but he had the money belonging 
to one Venkata Ramanamma and inasmuch as the plaintiff 
pressed for the payment of the debt he paid the same on behalf 
of the first defendant. This story cannot possibly be believed 
in the face of the express recital in Ex. B. P.W. 4 says that 
he told the first defendant that he made the payment of a sum 
of Rs. 600 to the plaintiff and that first defendant told him that 
he would settle later. Though the first defendant as D.W. 1 
denies P.W. 4 having told him that such a payment was made, 
we cannot accept this denial as true. Four months before the 
plaintiff filed the suit the plaintiff sent a registered letter Ex. D, 
dated 3rd March, 1936 to the first defendant wherein the fact 
of payment of Rs. 600 on his behalf by Suryanarayanamurti 
was mentioned and no reply was sent thereto. Therefore the 
recital in Ex. B that Rs. 600 was sent by the first defendant 
must be true and there is no reason to think that P.W. 4 was 
making a false recital. It is very likely that that sum was sent 
to P.W. 4 as be was the person who arranged for the loan. 
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The decision in Ramkumar Sewchand Roy v. Nanuram Poddar!, 
on which Mr. Somasundaram relies does not support him; on 
the other hand, as in this case, the payment was made by a 
friend of the debtor acting as his agent but he did not actually 
pay the money to the creditor but sent it through a messenger 
with a letter which was similar in terms to Ex. B. It was held 
that that was a valid acknowledgment within the meaning of 
S. 20 of the Limitation Act. 


The next question is whether the decree of the learned 
District Judge directing a sale of a half share of the first defen- 
dant is right. The contention of Mr. Somasundaram is that an 
after-born son is entitled to question ihe alienation made by a 
father without any legal necessity when on the date of the alien- 
ation there were other sons living who could object to the said 
alienation and as in this case, on the date of the alienation the 
second defendant was born and in existence, it therefore follows 
from this that the 3rd defendant would be entitled to a third 
share and what would pass to the alienee would only be a third 
share of the father and therefore the decree ought to have 
directed only a sale of the one-third share of the father in the 
property mortgaged. In support of his contention Mr. Soma- 
sundaram relies on the decisions reported in Amurthalinga 
Thevan v. Arumuga Ambalagaran®, Chandramani Prushti v. 
Jambeswara Rayagaru’, Muthukumara Sthapathtar v. Siva- 
narayana Prllast. Though in Chandramani Prushit v. Jambes- 
wara Rayagaru, it is stated as settled law that if a son was born 
after the alienation of the family property by his father, if 
there were other members who had not consented to and vali- 
dated the alienation, it can be questioned by an after-born son, 
the proposition would seem to require reconsideration in view 
of the decision of the Privy Council in Lal Bahadur v. Ambika 
Prasad5, The learned Editor of Mayne’s book on Hindu Law 
comments on that decision in pages 511 and 512 thus: 


“An observation of the Privy Council in Lal Bahadur v, Ambika Prasad, 
would seem to confine the right to challenge alienations of family property 
to the coparceners alive at the date of the alienation and to deny such a 
right to a coparcener who though born subsequent to the alienation acquires 





1. (1925) LL R. 53 Cal 163. 2. (1928) 28 L.W. 634. 
3. (1930) 34 L.W. 598. 
4, (1933) 64 M.L.J. 66: LL.R. 56 Mad. 534. 
5, (1925) LL.R. 47 All. 795: LR. 52 LA. 433 (P.C.). 


rad 
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an interest in the coparcenery property before the death of the objecting or 
non-alienating coparceners.”’ 


“The point was not considered and it may not be right to regard the ob- 
servation asa decision on the question. It would be against the whole current 
of Indian authorities which were neither referred to nor considered and 
cannot therefore be deemed to be overruled. If however the observation 
means that coparceners born in the family subsequent to an alienation before 
the death of the other coparceners who could challenge it, have no right to 
the property and consequently no right to challenge the alienation, it, would 
conflict with what was said by the Board in Ramkrishore Kedarnath v. Jai- 
narayan', as well as with the cardinal principle of Hindu Law.” 

With great respect to the learned Editor we are not in- 
clined to agree with these remarks. We are inclined to think 
that the decision of the Privy Council is a direct decision 
on the question. In that case the facts were as follows: Ram 
Din and his brother Pateshwari were two brothers. On 6th 
August 1895, as managers of the family they mortgaged certain 
family property. They executed two mortgages, one simple 
and the other usufructuary. On the date of the mortgage Ram 
Din had two sons Awadh Behari and Jantri Prasad, both of 
them minors. Long subsequent to the date of the mortgages 
the plaintiffs were born to Awadh Behari. On 12th September, 
1904, Pateshwari and Ram Din sold the property to the usufruc- 
tuary mortgagee in part satisfaction of his mortgage and for 
cash received for payment of the other debts. The suit was 
brought in 1919 to set aside the sale when the plaintiff’s father 
was alive and his right to set it aside was barred by limitation. 
Dealing with the right of the plaintiffs to question the mort- 
gages their Lordships observed as follows: 

“The respondents, plaintiffs in the suit, are sons of Awadh Behari. In 
1895 they were still unborn. This, as will later appear, is one of the most 
important facts in the case. It follows from it that these two mortgage deeds 
have always been binding on the respondents. The only joint family estate to 
an interest in which they succeeded was an estate which to the extent of 
these two mortgages had already been alienated.” 

These observations of their Lordships seem to be clear and 
there seems to be no ambiguity about them. If the matter had 
rested there, one might have said that they were in the nature 
of an obiter. The learned Judicial Commissioner of Oudh has 
rested his decision on the ground that on the date of the sale the 
mortgages must be deemed to be antecedent debts and therefore 
the sale was justified. But their Lordships were not inclined 
to rest their decision on this ground but expressly put it on the 





4. (1913) 25 M.L.J, 512: L.R. 40 LA, 213: LL.R. 40 Cal. 966 (P.C.). 
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ground that the plaintiffs were not born on the date of the 
mortgage. This is how they deal with the question at page 
801: 


“The effect of that explanation (the explanation of Sahu Ram’s case in 
the case of Brij Narain v. Mangal Prasadi,) in their Lordships’ judgment is 
to show that in the circumstances of this case both of the mortgages of 1895 
were ‘antecedent debts’ which would justify for their liquidation a sale of 
family property not otherwise improper. In the present case, however, it is 
not in their Lordships’ judgment, necessary to invoke any such doctrine in 
order to counter the objection to the sale now being dealt with. Both 
morigages, as their Lordships observe once more, were binding upon the 
respondents. A sale of family property otherwise unobjectionable, which 
resulted in the removal, from what remained of it of the burden pro tanto of 
these encumbrances, cannot be successfully attacked by those so bound.” 

This decision is therefore a direct decision on the question 
whether an after-born son is entitled to impeach an alienation 
made before his birth. And the case in Ramktshore Kedarnath 
v. Jainarayan2, does not enunciate any principle in conflict with 
this decision. In that case the facts were as follows: The 
plaintiffs were the four sons of one Kedarnath, who in October, 
1898, made a disposition of a part of the family property by 
way of partition to Jainarayan who was alleged to bean adopted 
son of his undivided brother’s widow. The suit was instituted 
on 20th December, 1907, to set aside the said alienation. The 
first plaintiff was born on 20th December, 1886. The other 
plaintiffs were born between 1892 and 1894. The learned 
Judicial Commissioner held that as the first plaintiff instituted 
the suit within three years of attaining the age of 21, he was 
entitled to the benefit of S. 7 of the Limitation Act of 1877 and 
the suit was not barred as against him, but he held that it was 
barred as against his younger brothers, who were born after 
the commencement of what he regarded as the adverse posses- 
sion of the defendant Jainarayan. Their Lordships dispose of 
the correctness of this view thus: 


“Tt was however conceded before-this Board, and, as their Lordships 
think, rightly conceded, that if the first plaintiff succeeds in the suit his 
younger brothers born before a partition of the estate will be entitled to 
share in the relief.” 


This does not lend countenance to the view that the younger 
sons are entitled to impeach the alienation. What was meant 
by their Lordships was that if the elder son recovers the estate 
the younger son would be entitled to share in it being joint 





1. (1923) 46 M.L.J. 23: L.R. 51 L.A. 129: LL.R. 46 All. 95 (P. C). 
2, (1913) 25 M.L.J. 512: L.R. 40 L.A. 213: L.L.R. 40 Cal. %6 (P.C). 
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family property recovered for the family. Apparently in Viswes- 
wara Rao v. Surya Raot, their Lordships Madhavan Nair and 
Stone, JJ., were not inclined to agree with the view expressed 
in Chandramani Prushis v. Jambeswara Raya Garu2, as settled 
law—zide observations at page 687, because in that page the 
learned Judges after a review of the case-law remarked thus: 

“ Whether or not an afterborn son can effectively join with existing sons 
to attack or resist an alienation, the cause of action or the right to defend is 
a cause or right that was in those members of the family that were alive at 
the time of the alienation and were not consenting.” 

They express an opinion that if before the after-born son is 
born, the sons in existence were to die, the right is lost to the 
after-born son though the right to set aside an alienation may be 
within the time from the date when the cause of action accrued 
to the sons in existence. This seems to be in conflict with the 
view expressed in Mayne’s book at page 513 where it is stated 
that it is a right in every member of coparcenery for the time 
being and as long as that right in the coparcenery exists it 
would be immaterial whether he was alive on the date of the 
alienation or born subsequently. Much may be said in favour 
of either view and it may be that the view expressed in Mayne’s 
book is sounder. The scope and effect of the Privy Council 
decision in Lal Bahadur v. Ambika Prasad, may require 
consideration. But we think that in the view we are taking of 
the share which the father is entitled to, it 1s not necessary to 
decide the point. The question to what share he is entitled is 
quite distinct from the question whether an after-born son is 
entitled to question the alienation ornot. We will assume he 
can and deal with the question of the father’s share on that 
footing. So far as our Presidency is concerned, it is accepted 
law that a coparcener is entitled to alienate his share for value. 
What the alienee gets by virtue of such an alienation is not a 
bare right to partition but a vested interest, the extent of which 
_ will have to be ascertained by a suit for partition. The Full 
Bench decision of our High Court in Chinnu Pillai v. Kalimuthu 
Chettit, has ruled that the interest which an alienee would get 
would be the share to which the alienor would be entitled at the 
time of the alienation undiminshed by any births or deaths in 





1. (1935) 70 M.L.J. 360: I.L.R. 59 Mad. 667, 
2. (1930) 34 L.W. 598. 
3. (1925) L.R. 52 I.A, 433: ILL.R. 47 All. 795 (P.C). 
4, (1911) 21 M.L.J. 246: LL.R. 35 Mad. 47 (F.B.). 
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the family subsequent to the date of the alienation. The rule 
is thus stated by White, C. J., in delivering the judgment of the 
Full Bench: 


“As pointed out by the Privy Council in Suraj Bunsi Koerv. Sheo 
Prasad Singh}, an alienation by a coparcener of his joint interest in family 
property is inconsistent with the strict theory of a joint and undivided 
Hindu family. But the doctrine recognising this right is well established in 
this Presidency, and it seems to me to be only the logical development of 
this doctrine that, for the purpose of ascertaining the quantum of interest, 
alienated, the test to apply should be the state of the family as regards the 
number of coparceners, at the time the alienation is made, and not the state 
of the family when the owner of the interest seeks to reduce his interest into 
possession.” 


The learned Judges in Chinnu Pillai v. Kalimuthu Chett2, 
expressly dissented from the decision of the Full Bench in 
Rangaswamt v. Krishnayyan8, which took the view that the 
interest of the alienor would be diminished by births of subse- 
quent members of the family. They in effect followed the view 
expressed by Bhashyam Ayyangar, J., in Ayyagirt Venkata- 
ramayya v. Ayyagirt Ramayya*, where the learned Judge took 
the view that the matter was concluded by the decisions of the 
Privy Council. The learned Judge at p. 718 observes as follows :— 

“A coparcener may profess to alienate either his undivided share in the 
whole of the family property or his undivided share in some specified portion 
of the family property..-.or the whole of a specified portion of the family 
property ........ The same thing may take place in the case of involuntary 
sales also. In all these cases the sale operates upon the interest and share of 
the transferor as the same existed at the date of the transfer and the trans- 
feree must work out the transfer by bringing a suit for ascertaining 
what the share and interest of the transferor was at the date of the 
transfer ........ When the transfer is of an undivided interest in the 
whole of the family property, the transferee will get whatever may be 
allotted to the transferor’s share in a suit for partition. Butif the transfer 
relates to any specified portion of the family property, there is the risk that 
it may turn out that in a partition of the whole property it is impracticable or 
inequitable to allocate either the whole or a part of such specified portion to 
the share of the transferor.” 

In giving expression to this view His Lordship was only 
following the decision of the Privy Council in Suraj Bunsi Koer 
v. Sheo Prasad Singht. In that case the mortgage was execut- 
ed by the father Adit Sahai and on the date of the mortgage 
he was entitled to a third share. The question was what passed 





1. (1879) L.R. 6 LA. 88: LL.R. 5 Cal. 148 (P.C.). 
2. (1911) 21M.L.J 246: LL.R. 35 Mad. 47 (F.B.). 
3. (1891) 1 M.L.J. 603: LL.R. 14 Mad. 408 (F.B.). 

4, (1902) LL.R. 25 Mad. 690 (F.B.). 
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to the purchaser at the execution sale. In dealing with this 
contention their Lordships of the Judicial Committee observed 
thus: 


“ On the other hand, if the law of the Presidency of Fort William were 
identical with that of Madras, the mortgage executed by Adit Sahai in his 
lifetime as a security for the debt, might operate after his death asa valid 
charge upon Mouza Bussumbhurpore to the extent of his own then share.” 

In the present case at the date of the alienation the father 
was entitled to a half share in the joint family property and 
that interest which was vested in him would pass to the mort- 
gagee. The property which has been effectively carried away 
from the family was only a half and the other half would still 
be the joint family property and it is only in that half and in the 
equity of redemption in the other half, the alienation being a 
mortgage, the after-born son would be entitled to participate 
with the other son. This is in strict consonance with the 
principles of Hindu Law that in a Mitakshara family a member 
acquires right by birth only in the property which was then in 
existence and not in the property which has been effectively 
carried away from the family. In so far as the alienation of 
the father’s interest is concerned, it must be deemed to have 
been effectively carried away because he is entitled to alienate it 
for value. If the view indicated in Chinnu Pillai v. Kalimuthu 
Chettsi, namely, that the alienee gets the interest which the 
father was entitled to on the date of the alienation is to be 
followed, the view taken by the learned District Judge in this 
case that the father was entitled to a half share and the mort- 
gagee is entitled to sell that share in execution of his decree is 
correct. There is only one reported decision which directly 
deals with this matter and that is a decision of our learned 
brother—Pandrang Row, J., reported in Kast Visweswara Rao 
v. Varahanarastmham®. In that case the father sold the pro- 
perty in 1919. On that date there was only one son in existence 
and subsequently two sons were born. The alienation was not 
found to be such as to be binding on the sons. On the date of 
suit there were the father and three sons. The question was to 
what share the alienee would be entitled. The learned Subor- 
dinate Judge in that case following Sthapathiar v. Sivana- 
rayana Pillat8, held that the father would only be entitled to a 


pan 





1. (1911) 21 M.L.J. 246: LL.R. 35 Mad. 47 (F.B.). 
2 A.LR. 1937 Mad. 631. 
3. (1932) 64 M.L.J. 66: LL.R. 56 Mad. 534. 
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fourth and the alienee would only get a fourth share. 
Pandrang Row, J., following Chinnu Pillai v. Kalismuthu 
Chetti, held that the share which the father would get would 
be the share which he would be entitled to on the date of the 
alienation which would be half and therefore he gave a 
decree for a half a share. The learned Judge declined to follow 
Sthapathiar v. Sivanarayana Pillat, and if we may say so 
with respect, rightly. The Full Bench in Chinnu Pillat v. 
Kalimuthu Chettil case was constituted for the express purpose 
of considering the view expressed in Rangaswami v. Krish- 
nayyans, that the share of the alienee should be determined not 
on the date of the alienation but on the date of suit and if sub- 
sequent to the date of alienation more members were born the 
alienee would get a reduced share. At the time when the Full 
Bench was constituted and the question was discussed, there were 
five Judges but at the time when the judgment was about to be 
delivered one of them ceased to be a judge of the High Court 
and the Full Bench was reconstituted with four Judges and the 
judgment was delivered dissenting from the said view in Ranga- 
swami v. Krishnayyan’. The judgment was delivered in 1912 
and so far as we know it was accepted as sound law both by the 
Bench and the Bar and followed till Jackson, J. struck a dissen- 
ting note in Sthapathiar v. Stvanarayana Pillat®, and declined 
to follow the view expressed in Chinnu Pillai v. Kalimuthu 
Chetitt. Our own view is that the view expressed in Chinnu 
Pillai v. Kalimuthu Chettil is the sounder view. In Amirtha- 
linga Thevan v. Arumuga Ambalagarant, though the question 
was not discussed it was the view that was taken in Chinnu 
Pillai v. Kalimuthu Chetti! that was followed. This is clear 
from the following observations of Tiruvenkatachari, J. in that 
case at page 640: 

“The only remaining point to be considered is whether the 6th defendant 
who was born after the alienation has any and if so what right in the plaint 
properties which would entitle him to contest the suit, Under the sale deed 
Exhibit A the plaintiff acquired only the one-third share of the father Mari 
Ambalagaran in the joint family properties. The remaining interest therein 
appertained to the joint family of the alienor; and it so remained at the date 


of the 6th defendant’s birth with the result that he also acquired an interest 
in it by his birth.” 





1. (1911) 21 M.L.J. 246: IL.R. 35 Mad. 47 (F.B.). 
2. (1932) 64 M.L.J. 66: LL.R. 56 Mad, 534. 
3. (1891) 1 M.L J. 603: LL.R. 14 Mad. 408 (F.B.). 
4, (1928) 28 L.W. 634. 
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The view that the father’s share was a third and it is only 
inthe remaining interest, that is, in the two-thirds, the after- 
born son the 6th defendant could be held to have acquired an 
interest by birth is in strict conformity with the view expressed 
in Chinnu Pillai v. Kalinuthu Chetti. In Chandramani 
Prushti v. Jambeswara Rayagaru4, the question of share was 
not considered at all. We are therefore of the opinion that 
the decree of the learned District Judge in directing a sale of 
a half share of the father is correct. 

In the result we modify the decree of the learned Distriet 
Judge by declaring that the father is personally liable to pay any 
balance that might remain after the sale of his interest in the 
mortgaged property and the plaintiff will be entitled to apply 
for a decree for the said balance against the father personally 
and against the joint family properties in the hands of defen- 
dants 1 to 3. The appellant will have half the costs of the 
appeal but there will be no costs in the memorandum of 
objections. 

Two applications (C.M.P. Nos. 500 and 484 of 1940) have 
been put in under the Madras Agriculturists Debt Relief Act IV 
of 1938, one by Mr. A. Venkatachalam on behalf of the first 
respondent and the other by Mr. Somasundaram on behalf of 
respondents 2 and 3. The plaintiff will have leave to file a 
counter-afidavit objecting to the reliefs sought in the said 
petitions. We direct these applications to be sent to the lower 
Court for adjudication on the merits. The decree that we pass 
herein will be subject to any relief which the applicants may get 
in those petitions. 

K. S. Decree modified. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT MR. JUSTICE HORWILL. 
Appellani* (3rd Defendant). 
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to equities. 
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On the question whether a Court sale by a mortgagee without notice 
would be subject to a prior charge, 


Held, that S. 100 of the Transfer of Property Act will not apply to such 
a case because of three reasons: 


(a) S.2 (d) of the Transfer of Property Act says that the Act does not 
apply to cases of transfer by operation of law save in certain circumstances. 


(b) S. 5of the Act clearly points out that a transfer does not include an 
auction sale and 


(c) that whenever anything is sold by Court sale the auction purchaser 
is in no better position than the judgment-debtor himself and subject there- 
fore to the same equities as the judgment-debtor. 


A private sale without notice is not subject to equities at all. 
Creet v. Ganga Ram Gool Raj, I,L.R. (1937) 1 Cal. 203 followed. 
Halsbury’s Laws of England. Vol. 13, p. 95, para. 87, relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Amalapuram in A.S. No. 50 of 1935 preferred against 
the decree of the Court of the District Munsif of Razole in O. 
S. No. 377 of 1932. 


G. Lakshmanna and G. Chandrasekhara Sastri for Appel- 
lant. 


V. Parthasarathy for Respondents. 
The Court delivered the following 


JUDGMENT :—The plaintiff brought this suit for mainten- 
ance and sought to enforce it against the suit property over 
which she had acharge. The appellant was impleaded because 
he was in possession, he having purchased the property in a 
suit for sale brought by himself on a mortgage. He filed in 
the trial Court on the ground that he was not a bona fide 
purchaser with notice and he preferred an appeal which was 
dismissed on the ground that even if he did not have notice of 
the charge, his right would be subject to it because the charge 
was prior to the sale. 


The question whether a sale without notice would be sub- 
ject to a prior charge is not free from doubt. As the law 
stands at present, S. 100 of the Transfer of Property Act 
makes it, clear that no charge shall be enforced against 
any property in the hands of a purchaser to whom such property 
has been transferred for consideration and without notice of 
the charge; but the charge in the present case was prior to the 
amendment of S. 100, which introduced the clause above quoted. 
The learned Subordinate Judge relied on a decision of Sadasiva 
Ayyar and Spencer, JJ., in Srinivasa Raghava Aiyangar v. 
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Ranganatha Aiyangart; but that case can be distinguished, in 
that Sadasiva Aiyar, J., was of opinion that the document then 
under consideration was something more than a mere charge 
and amounted to an anomalous mortgage. Mollaya Padayachi 
v. Krishnaswami 1yer?, the other case relied on by the learned 
Subordinate Judge, contains a reference to the decision in 
Srinivasa Raghava Aiyangar v. Ranganatha Aiyangar1, but 
there was no discussion of it as it seemed to be unnecessary for 
the decision of that case. Even Aravamudhu Ayyangar v. 
Zamindarint Srimatht Abhiramavalli Ayah3, relied on by the 
learned advocate for the appellant, does not really discuss this 
point. However, Indra Narain v. Mohammad Ismail4, which 
has been quoted in another connection, says that S. 100 of the 
Transfer of Property Act has retrospective effect. If that is 
so, then there would be no doubt that a purchaser without 
notice would not be bound by a prior charge. 

The appellant however did not come into possession by 
means of a private sale, but by purchasing in Court auction the 
property which was subject to his own mortgage. Ina similar 
case reported in Indra Narain v. Mohammad Ismail4, it was held 
that 5. 100 of the Transfer of Property Act does not apply to 
auction sales. Two reasons were given. S. 2 (d) of the 
Transfer of Property Act says that the Act does not apply to 
cases of transfer by operation of law, save in certain cases with 
which we are not here concerned. The second reason is that 
having regard to the definition of ‘transfer’ in S. 5 of the 
Transfer of Property Act, it is clear thata transfer within the 
meaning of the Act does notinclude an auction sale; for a 
transfer is defined as an act by which a living person 
conveys property to one or more other living persons. Property 
that passes toan auction purchaser is not conveyed tohim by the 
judgment-debtor. Both these reasons seem valid. There is another 
reason for not applying S. 100, viz., that what is sold in a Court 
sale is the right, title and interest of the judgment-debtor; so 
that the auction purchaser is in no better position than the 
judgment-debtor himself, and he is therefore subject to the 
same equities as the judgment-debtur was. In a private sale 
without notice, on the other hand, the purchaser is not subject 
to equities at all. Creet v. Ganga Ram Gool Raj5, says: 


1. (1918) 36 M.L.J. 618. 2. (1924) 47 M.L.J. 622 at 639. 
3. (1933) 66 M.L.J. 566. 4, 1939 A.L.J. 849. 


5, LL.R. (1937) 1 Cal. 203. | 
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“The postion of a purchaser at an execution sale is the same as that of a 
judgment-debtor; his position is somewhat different from that of a purchaser 
at a private treaty. Execution purchasers purchase subject to all the charges 
and incumbrances—legal and equitable—which would bind the debtors.” 

This principle has been laid down in Halsbury’s Laws of 
England Vol. 13, page 95, paragraph 87, where it is said: 

Ordinarily, an assignee takes subject to all equities to which the assignor 
was subject; and this is the case where the assignee is a volunteer, and also 
where he is a purchaser for value if he has notice of the circumstances which 
raise the equity. Butif he is a purchaser for value without notice, the equity 
cannot be asserted against him. Trustees in bankruptcy and judgment or 
execution creditors take only what was vested in the bankrupt or debtor; 
hence they do not rank as purchasers, but take subject to prior equities.” 

The learned advocate for the appellant argues that if he 


cannot rely on his sale, he can fall back on his mortgage. I 
doubt whether he can; but even if he could, S. avy would not 
help him, for the proviso says: 

"No charge shall be enforced against any pesca in the hands of a 
person to whom such property has been transferred for consideration and 
without notice of the charge.” 

If the appellant is treated as a simple mortgagee, he cannot 


by any stretch of the imagination be considered to have the 
property in his hands. 

The appeal therefore fails and is dismissed with costs. 

KC: —_— Appeal dismissed, 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 

PRESENT :—LorD THANKERTON, LORD ROMER, SIR GEORGE 
LOWNDES, SIR GEORGE RANKIN AND MR. M. R. JAYAKAR. 
Gadadhur Mullick and others .. Appellants* 

v. 
The Offcial Trustee of Bengal, 


and others .. Respondents. 

Hindu law—Will—Bequesi to existing person on happening of uncertain 
event not to take effect immediately on testator’s death—Whether prior estate 
necessary to support conditional future gift—Gift over to trusts—Estate in 
the possession of reverssoner—Susi by trustees against reversioner—Limita- 
tion Act, S. 10, if applies. i 

A Hindu died leaving by his will made in 1866 half of his residuary 
estate to his only son and the other half to the male issue if any, of his son 
in equal shares, but, if that issue should die without male issue under the 
age of sixteen years then to a certain trust fund. The son had no issue at 
the date of the will and ultimately died intestate in 1873 without male issue, 
leaving a widow and a daughter. His co-executor under the will continued 
to act until 1880 when he formally made over the whole estate to the 


P. C. Appeal No. 4 of 1939. 16th January, 1940. 
Bengal Appeal No. 72 of 1937. | 
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widow. She remained in possession of the whole estate until her death in 
1932 her right to the abovementioned half of the residuary estate remaining 
unchallenged until 1934 when an action claiming the property was brought on 
behalf of the trust fund. 

Held, (1) that the future gift to the trust fund given by the will was 
valid notwithstanding that the estate so granted was not limited to take 
effect on the determination of a prior estate granted by the will. 

Soorjemoney Dossee v. Denobhundoo Mullick, (1862) 9 M.I.A. 123 and 
Tagore v. Tagore, (1872) L.R.I.A. Supp. 47, discussed and explained. 

(2) That the action was prevented by the operation of S. 10 of the 
Limitation Act, 1908, from being barred inasmuch as the testator’s son and 
his co-executor were under a duty to preserve that part of the residuary 
estate which formed the subject of the future gift to the trust fund and were 
therefore in the position of trustees. 

Appeal from a decree of the High Court, Fort William in 
Bengal in its Civil Appellate Jurisdiction dated 6th April, 1938 
(Costello and Panckridge, JJ.) affirming a decree dated 28th 
june, 1937 of that Court in its Original Civil Jurisdiction 
(Ameer Ali, J.) 

The facts are fully set out in the judgment, 

L. P. E. Pugh, K. C. and J. M. Parikh for appellants—It is 
submitted that this will runs counter to a vital principle of Hindu 
law. The Roopchand Dhur Trust could not receive the second 
half of the testator’s residuary estate until his son Rishikesh has 
died and then only on the happening of uncertain events. There 
are lacking, therefore the delivery and acceptance which are 
-essential to the completion at Hindu law of a gift whether made 
inter vivos or by will. At the time of the testator’s death, there 
was under the will no one available to take the property 
bequeathed. The gift therefore failed and the property passed to 
the heir-at-law—Rishikesh as on intestacy. The estate having once 
passed to him he could not be divested of it save by a posthunious 
wor an adopted son. While there may be a valid gift over, both the 
person who takes the absolute or -life estate in the first place 
subject to a divesting clause, and the person who is to take 
ultimately must be living at the time of the testator’s death. See 
Bat Motivahoo v. Bat Mamoobat1, where it was said that it 
appeared to the Board “to follow from the first taker being allowed 
to have only a life interest that his possession is sufficient to 
complete the executory bequest which follows the gift for life”. 
That condition was not fulfilled here, so that the second half of the 
residuary estate vested in Rishikesh. Once an estate has thus 
vested in a Hindu he cannot be divested of it. See Kalidas Das v. 
Krishna Chandra, There is no doubt that a Hindu may make a 
will, Mahalachmee Ammal v. Gopoo Nadaraja Chetty ; the extent 


1. (1897) L.R. 24 I.A. 93 at p. 105: 21 Bom. 709 (P.C.). 
2. (1869) 2 Beng.L.R. 103. 3. (1856) 6 M.I.A. 309, at p. 344. 
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of his testamentary powers however, remains regulated by Hindu 
law; See Sonatun Bysack v. Sreemutty Jugqutsoondree Dossee'. 
It is not sufficient by way of supporting a future gift, to effect 
what really amounts to a trust device. A proper estate in the pro- 
perty must be established immediately by the will. (Counsel 
referred to Mussamat Bhoobun Moyee v. Ram Kishore Acharj 
Chowdhry2, Baboo Beer Pertab Sahu v. Maharajah Rajendar 
Partab Sahu8, Sreemutty. Soorjemoney Dasee v. Denobundoo 
Mullickt, and Tagore v. Tagore’. Delivery of possession is essen- 
tial at Hindu law, see Mayne’s Hindu Law (8th ed.) para 378 s: 
(10th ed.) para 725. 


(Counsel further referred to Moniram Kolita v. Kerry 
Kolitany6, Amarendra Mansingh v. Sanatan Singh’, Vijay Singjt 
Chhatrasingj1 v. Shivsangjt Bhimsangj18. 

. Parekh, following referred to Kalidas Das v. Krishna Chandra,9- 
Tagore v. Tagorel0, and Lalit Mohun Singh Roy v. Chukkum Lal 
Royl1, Stokes on Hindu Law, at p. 188 and submitted that a 
donee’s possession must derive directly from the donor under a. 
will. He also referred to Bhupendra Mohun Roy v. Srimati Purna 
Sashi Debst2, 

Sir T. J. Strangman and W. K. K. Page, for respondent, the- 
Official Trustee of Bengal. It is conceded by the appellants that- 
if there were a gift under the will to Rishikesh for life and then to- 


- his male issue that would be valid, but they contend that there is no- 


prior interest supporting the gift to the Roopchand Trust. 
Authority in the respondents’ favour to meet that point is to be- 
found in Bhupendra Mohun Roy v. Srimati Purna Sashi Debi, 
The interest in the 2nd half of the residuary estate vested in. 
Rishikesh on the testator’s death. His interest was only a limited. 
one, so that the executory bequest to the Roopchand Trust is good. 
There is no such abeyance here as is set up on behalf of the- 
appellants as necessitating the existence of a prior estate to 
support the gift. 

(Lord Thankerton.—A departure from strict Hindu law has 
developed. The decisions on this subject follow the analogy of 
gifts. If the analogy is to be extended it is for the respondents to- 
show why.) 





1. (1859) 8 M.I.A. 66 at p. 85. 2. (1865) 10 M I.A. 279, 
3, (1867) 12M LA. 1 at pp. 37 and 38. 4. (1862) 9 M.I.A. 123, 
5. (1869}4 Beng.L.R. O.J. 103 at pp. 158 1 and (1872) L.R.I A. 


6. (1879) LR. 7 LA. 115 at p. 153. 
-7. (1933) 65 M.L.J. 203: L R. 60 L.A. 242: LL.R. 12 Pat. 642 (P.C.). 
8. (1935) 68 M L.J. 701: L.R. 62 1.A. 161: 59 Bom. 360 (P.C). 
9. (1869) 2 Beng.L.R. 103. 10. £1872) L.R. LA. Supp. 47. 
11. (1897) L.R. 24 LA. 76. 
12. (1939) 2 M.L.J. 479: L.R. 661A, 2 265. TLR (1939) 2 Cal. 486 (P.C.)- 
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In Soorjeemoney Dossee v. Denobundoo Mulitck1, it is no- 
where suggested that there must be a supporting interest: to a 
future gift by will. 


(Counsel referred to Tagore v. Tagore*, and Lord Thankerton 
referred to p. 64.) 


(Mr. Jayakar.—The question is how much of the analogy 
between gifts inter vivos and gifts by will remains after Tagore v. 
Tagore2, and Bat Motivahoo v. Bat Mamooba8’, A movement away 
from the law of gifts is evident in the latter case at p. 104. It is 
necessary to consider whether in that case the Board meant to say 
that there must be a life interest supporting an executory devise). 


On the authorities I submit that the Board should approach 
the matter as indicated in Soorjemoney’s casel, and examine 
whether there is anything mischievous in allowing a testator to 
' give property whether by way of remainder or by way of executory 
bequest. Once it is conceded that the testator can make a future 
gift with a supporling gift, on what principle should he be debarred 
from making such a gift without a supporting gift? In neither case 
does any physical act of acceptance take place. If the result is not 
in conflict with the principles of Hindu law why should it be 
attached on the ground of the means adopted? In any case it is 
submitted an acceptance by all takers, including the future takers 
can be assumed. 


(Sir George Lowndes No. The Board has decided otherwise 
on that matter.) 


It is submitted that, following the tests laid down in Soorjee- 
money's case, this gift should be upheld. 

Page, following.—the law is correctly stated in the 8th edition 
of Mulla para. 391. None of the prohibitions there referred to are 
to be found here. It is only by a lapse that the testator here has 


failed to dispose of the beneficial estate for the interim as he might 
easily have done. 


Pugh, K. C.—replied. 


16th January, 1940 Their Lordships’ judgment was 
delivered by 


SIR GEORGE RanKIn.—One Shib Chandra Mullick, a Hindu 
governed by the Dayabhaga, was possessed of considerable 
property moveable and immovable, comprising a number of 


lians 


1. (1862) 9 M.LA. 123. 2. (1872) L,R. LA. Supp. 47 
3. (1897) L.R. 24 I.A. 93: 21 Bom. 709(P.C.). 
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house properties in Calcutta and its suburbs, as well as zemindari 
property in the Sundarbans. He died on the 4th August, 1866, 
leaving him surviving a widow and an only son, Rishikesh 
Mullick. By his will, dated 3rd August, 1866, he appointed one 
Dwarkanath Bhanjoo, his son Rishikesh and the Administrator- 
General of Bengal for the time being (who never acted) to be 
‘executors and trustees of this my will”. After providing for 
his widow’s maintenance and residence and giving pecuniary 
legacies to her and to certain other persons, he disposed of the 


residue of his property as follows :— 


“T give, devise and bequeath all the rest, residue and remainder of my 
property moveable and immoveable unto my Executors hereinafter named in 
trust as to one moiety thereof for my only son Rishikesh upon his attaining 
the age of twenty-one years and as to the other moiety thereof In trust for 
the male issue of my said son Risicase (Rishikesh) share and share alike if 
more than one and if only one to that only one but in case my said son should 
die without male issue or leaving male issue such male issue should die under 
the age of sixteen years without leaving male issue him or them surviving 
then as to that moiety In trust to be paid over to the Trustees and added to 
the Trust Fund known as Roopchand Dhur Trust Estate and subject to the 
trusts thereof and in case my said son Rishikesh should die before attaining 
the age of twenty-one years and without leaving male issue him surviving or 
to be born after his death in due course of time then as to the moiety of the 
moveable and immoveable estate bequeathed and devised to him In trust to 
be paid over to the Trustees and added to the Trust Fund known ag 
Roopchand Dhur Trust Estate and subject to the Trusts thereof.” 


No question now arises as to the moiety which was given 
to Rishikesh (“the first moiety”), but as to the other moiety 
(“the second moiety’) the present appeal raises questions as to 
the validity and effectiveness of the gift to the Roopchand Dhur 
Trust Estate. It is to be observed that the will came into effect 
before the Hindu Wills Act of 1870 and that the validity of 
its provisions must be judged according to the Hindu law in 
force in Bengal in 1866. 


On 14th August, 1866, probate of the will was granted to 
Rishikesh and Dwarkanath Bhanjoo, who took possession of the 
testator’s estate. On 9th January, 1873, Rishikesh, having 
attained the age of 21 years died intestate, never having had a 
son, but leaving him surviving a widow, Purasundari, and a 
daughter. The appellants’ averments as to what happened after 
the death of Rishikesh may for the purposes of this appeal be 
accepted and are stated in their “Case” as follows :— 


‘Tt appears from mutation papers and cess returns exhibited in the case 
that after the death of Rishikesh Dwarkanath Bhanjoo continued to act as 
sole surviving executor till the year 1880, when he applied for mutation of 


I] THE MADRAS LAW JOURNAL REPORTS. 839 


names in favour of Purasundari, and ia 1881 or 1882 made over the whole 
estate toher. The widow as heiress of Rishikesh remained in possession of 
the whole of the testator’s residuary estate until her death, which occurred 
on the llth September, 1932. During this long period of 50 years neither the 
plaintiff nor anyone else interested in the Roopchand Dhur Trust claimed 


under the will or questioned the right of the lady until the present suit of 
1934.” 


On 27th April, 1934, the Official Trustee of Bengal 
(respondent No. 1) filed a suit in the High Court at Calcutta 
claiming as trustee of the Roopchand Dhur Trust to be entitled 
under the terms of the testator’s will to the whole of his 
residuary estate: alternatively, to one half thereof. He 
impleaded the present appellants, who are the reversioners of 
Rishikesh, as persons wrongfully claiming the estate and 
wrongfully in possession thereof. The claim to the tirst moiety 
(which by the terms of the will was given to Rishikesh on his 
attaining the age of 21 years) was abandoned at an early stage 
of the suit. But as to the second moiety the suit succeeded 
before the trial Judge (Ameer Alt J.) and also on appeal to a 
Division Bench (Costello and Panckridge JJ.). A preliminary 
decree for partition was made (28th June, 1937) and affirmed 
on appeal (6th April, 1938). 

The first question is whether the suit is barred by limita- 
tion and this defence must prevail unless section 10 of the 
Limitation Act, 1908, applies to the case. 


“Section 10. Notwithstanding anything hereinbefore contained, no suit 
against a person in whom property has become vested in trust for any specific 
purpose, or against his legal representative or assigns (not being assigns for 
valuable consideration), for the purpose of following in his or their hands 
such property, or the proceeds thereof, or for an account of such property or 
proceeds, shall be barred by any length of time.” 


The appellants contend that this section does not deprive 
them of the protection prima facte afforded to them against 
stale claims by the appropriate articles in the schedule. They 
point to the fact that under the will no right arose to the 
Roopchand Dhur Trust in respect of the moiety now in question 
until after the death of Rishikesh. Hence they deny that 
Rishikesh in his lifetime was ever a trustee. They maintain 
that, even if he was a trustee, his widow took from his surviv- 
ing co-trustee Dwarkanath Bhanjoo: hence that neither she nor 
the appellants are to be regarded for the purposes of section 10 
as the legal representatives of a trustee. To this a further 
argument is added that the widow received the estate from the 
surviving executor at a time when any claim to a legacy or a 
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distributive share by the plaintiff had become barred by limita- 


_tion. 


This defence, in their Lordships’ opinion fails. That the 
interest of the Roopchand Dhur Ttust did not arise until the 
death of Rishikesh is clear enough, in the sense that before that 
date it was a contingent interest; but Rishikesh as one of the 
executors and trustees of his father’s will had a dity in his life- 
time to preserve the property of which the residuary estate 
consisted. There was an express trust for a specific purpose 
and he was under a duty to fulfil that part of it which required 
fulfilment in his lifetime. But when he died he ceased to be a 
trustee and Dwarkanath Bhanjoo became sole trustee, On the 
appellants’ own showing Purasundari took from him and is the 
assign of a trustee. As it is not pretended that she gave 
valuable consideration, the defence of limitation is not available 
to her but is excluded by the terms of section 10. Had the 
plaintiff in 1881 or 1882 sued Dwarkanath to recover the share 
of residue given to the Roopchand Dhur Trust, section 10 
would have had the same effect. to exclude any plea of limita- 
tion raised by the trustee. 


The validity of the bequest of the second moiety to the 
Roopchand Dhur Trust Estate must therefore be examined. 
The first limitation of the beneficial interest in this moiety is to 
the male issue of Rishikesh. This failed as he had no male 
issue at the death of the testator (or at any other time). There 
is no other disposition of the beneficial interest which could take 
effect in the lifetime of Rishikesh. But there is a limitation 
to the Roopchand Dhur Trust Estate which is to take effect in 
either of-two events (a) in case Rishikesh should. die with- 
out male issue (which probably means without leaving male 
issue), (6) in case Rishikesh should die leaving male issue but 
such male issue should die under the age of 16 years without 
leaving male issue him or them surviving. The former is the 
event which happened: the state of affairs described-in (b) on 
any view of that provision did not happen. Clearly the two 
contingencies are independent and indeed mutually exclusive. 
Hence though the gift to the Roopchand Dhur Trust might be 
invalid had it been claimable solely on the ground of fulfilment 
of condition (b); this consideration would not in, any way in- 
validaté the gift if, in the events which happened, it was 
claimable under (a). Panickridge J. put the matter simply and 
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correctly: “if the testator has separated the gift so as to take 
effect upon the happening of any of several events, and the 
event which happens is not too remote, the gift over is good.” 


The bequest to the Roopchand Dhur Trust which has here 
to be considered is therefore a bequest to take effect on the 
death of Rishikesh without male issue, the disposition intended 
to have effect during the life of Rishikesh having failed. It is 
not disputed that had the will given an estate for life to Rishi- 
kesh and then directed that upon his death without leaving male 
issue it should go to the Roopchand Trust Estate, this con- 
ditional limitation would have been good. The question for 
decision is as to the effect at Hindu law of the failure of the 
testator’s disposition of the interest in this moiety during the life 
of Rishikesh. The view taken by the learned judges in the 
High Court is that the gift to the Roopchand Dhur Trust 
Estate is good and took effect on the death of Rishikesh, who 
as heir of the testator took the prior interest for his own life in 
this moiety, such interest not having been disposed of by the 
will. The view contended for with much learning and ability 
by Mr. Pugh and Mr. Parikh on behalf of the appellants is that 
the gift to the Trust Estate is void at Hindu law, no interest 
being taken under the will by any ascertained person at the time 
of the testator’s death. ‘There is therefore, it is said, no possi- 
bility of relinquishment by the testator and acceptance by or on 
behalf of the legatee being supposed to have taken place at the 
time of the testator’s death as required by Hindu law.” The 
same result is contended for on a broader, if not necessarily a 
separate ground—that, there being no gift taking effect at the 
time of the testator’s death, there was therefore an intestacy, 
and Rishikesh took this moiety as heir; with the result that it 
could not thereafter be divested. From the principle that on 
the death of a Hindu, the right of succession to his property 
cannot remain in abeyance, it is said to follow that where there 


is a will, property, unless vested by the will in a devisee or’ 


legatee immediately on the death of the testator, must go to the 
heir and all the provisions of the will as to the property must fail, 


These arguments require that their Lordships should con- 
sider the Hindu law upon the subject of conditional limitations 
in order to ascertain the principles which determine the validity 


of a bequest,which by its terms is to take effect at the close ofa : 


life in being but only upon the happening of an‘uncertain event. 
106 
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It is necessary that a prior interest taking effect immediately on 
the death of the testator should have been bequeathed by the will? 
The history of the recognition by British Indian Courts of the 
testamentary power at Hindu law has been traced by Mr. 
Mayne in chapter XI of his well-known work and it is suffi- 
ciently plain that the Hindu will in its present form is adevelop- 
ment since. the middle of the eighteenth century. It is not, 
therefore, necessary at this stage to discuss whether the notion 
of a will is an original part of the Hindu law [cf. the judgment 
of Norman J. in the Tagore case1,] Nor can the course of the 
decisions be now diverted by any conclusion that could be rea- 
ched as to the true intention of the first chapter of the Daya- 
bhaga—that is, whether it teaches, contrary to the Mitakshara, 
that the donee’s right arises by the donor’s act of relinquishment 
alone and does not require acceptance by the donee [cf. Sarkar’s 
“Hindu Law,” 7th ed. p. 991. Dayabhaga I 22}. 

The right of a Hindu in Bengal to make a will was recognis- 
ed by this Board in 1856 as well established, ıt being stated that 
“the strictness of the ancient law has long since been relaxed” 
[ Nagalutchmee Ummal v. Gopoo Nadaraja Chetty2.] But in a 
later case it was said on behalf of the Board by Lord Justice 
Turner that “with reference to the testamentary power of 
disposition by Hindoos thé extent of this powcr must be 
regulated by the Hindoo law” [Sonatun Bysak v. Srm. Juggut- 
soondree Dossee?]. 

In 1862 the question whether a person in existence at the 
date of the testator’s death might become entitled upon a future 
contingency to receive an additional benefit was directly dealt 
with by a judgment delivered by Lord Justice Knight Bruce on. 
behalf of a Board which had the aid as assessors of Sir 
Lawrence Peel and Sir James Colvile [Sm. Soorjeemoney 
Dossee v. Denobundoo Mulhckt]. There, a Hindu in Bengal had 
by his will given the whole of his estate to his five sons in equal. 
shares, but had provided that if any son should die [not leaving 
any son or son’s son] that Share should not go to the widow or 
daughter of .the testator’s son so dying or to any daughter’s 
son, but should go to “such of my sons and my son’s sons as 
Shall then be alive:? One of the testator’s sons having died 
without male issue his widow claimed his fifth share as his heir. 


1," (1869) 4 Ben. L.R.O J. 103, 219. - 2. (1856)6MI.A. 309, 344, 
+ - 3.4 (1859) 8.M.LA. 66,85. - =, _- 4 (1862) 9 M.I.A. 123. 
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It was held by the Supreme Court (per Sir Barnes Peacock C.J.) 
that “the limitation over was valid as an executory bequest.” 
This Board, pressed with the observation previously made by 
Lord Justice Turner, considered whether the Hindu law pro- 
hibits such a provision. Lord Justice Knight Bruce said: 


“Whatever may have formerly been considered the state of that law 
as to the lestamentary power of Hindoos over their property, that power has 
now long been recognized, and must be considered as completely established. 
This being so, we are to say, whether there is anything against public con- 
venience, anything generally mischievous, or anything against the general 
principles of Hindoo law in allowing a testator to give property, whether by 
way of remainder, or by way of executory bequest (to borrow terms from 
the law of England), upon an event which is to happen, if at all, immediately 
on the close of a life in being. Their Lordships think that there is not; that 
there would be great general inconvenience and public mischief in denying 
such a power, and that it 1s their duty to advise Her Majesty that sucha 
power does exist. Such powers have been long recognised in practice. The 
law of India, at least the law ot Bengal, has long been administered upon that 
basis, and the very mode in which this suit has been framed, and the manner 
‘in which it was conducted ın India, are evidence, if evidence were wanting: 
that such is the general opinion entertained in Bengal. Their Lordships, 
therefore, being of opinion, as bas already been stated, that according to the 
true meaning of this will the property was given over upon an event which 
was to take place, if at all. immediately on the close of a life in being-at the 
time when the will was made, and seeing that that event has happened, con- 
sider that the testator, in making this provision, did not infringe or exceed 
the powers given him by the Hindoo law, and that the clause effectually gives 
the corpus of the property to the surviving sons immediately on the death of 
that son who died without Jeaving male issue.” 


No question arose or appears to have been raised as to the 
necessity for every donee to have been in existence at the 
testator’s death. As was later noticed [in the Tagore casel,| 
it was sufficicnt to reject the claim of the widow without consi- 
dering whether sons of any other deceased son of the testator 
could have claimed to participate in her deceased husband’s 
share. But the words “remainder” and “executory bequest?’ 
which the Lord Justice “borrowed” to express his meaning were 
somewhat unreasonably taken as introducing the technicalities of 
English law into the Hindu law. The words, however, were 
used together for the very purpose of excluding such techni- 
calities—the differences between contingent remainders and 
executory devises not being in point in connection with a Hindu 
will. What were those differences? They turned upon whether 
there, was or was not a particular prior estate, whether it 
was an estate of freehold, whether ‘it was conferred by 
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the same will, whether the subsequent interest was to take 
effect at the natural determination of the prior estate, or before 
or after that event. The language of the Lord Justice disre- 
gards all such matters and contains nothing to intimate that 
there is any need for a conditional limitation to be “supported” 
by any prior estate conferred by the same will, though it is 
expressly restricted to dispositions which must take effect 
immediately at the close of a life in being. This stipulation has 
nothing whatever to do with any doctrine of the Hindu law and 
the use of the technical phrase “exccutory devise” is enough in 
itself to show that the Lord Justice is not intending to confine 
his remarks to estates dependent for their validity upon their 
relation to a prior (particular) estate. Sir Barnes Peacock, in 
the Tagore case! appreciated that the words “remainder” and 
‘“executory bequest” were used to mean “conditional limitations” ; 
and in an unanswerable passage emphasised the absurdity of 
applying the English law of contingent remainders and executory: 


‘devises, of springing and shifting uses, to cases governed by 


Hindu law which knows nothing of freehold estates. The 
language of Lord Kingsdown in Bhoobun Moyee v. Ram 


“Kishore?, was that though the testamentary power of disposition 


among Hindus had been established in Bengal, “it would be to 
apply a very false and mischievous principle if it were held that 
the nature and extent of such power can he governed by any 


“analogy to the law of England.” This observation was not 


required to correct anything said in Soorjeemoney’s case® but 
was evoked by the fact that a Judge of the Sudder Court had, 
in the case then before the Board, applied toa Bengalee deed the 
rules which he discovered in “Fearne on Contingent Remain- 
ders.” - Still, it might not be candid to deny that Soorjee- 
money's case? had dealt abruptly rather than meticulously with 
Hindu law and was in some respects lacking in precision: 
hence subsequent decisions: must be scrutinised to see if they 
restrict the freedom of bequest which it allowed. 
In a case which raised a question as to the property over 
which the testator had power of disposition, Sir James Colvile 
in [Babro Beer Pertab Sahee Wi Bahan ayan Rajinder Periab 
Saheet] said: 
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“ Decided cases too numerous to be now questioned, have determined that 
the testamentary power exists, and may be exercised, at least within the limits 
which the law prescribes to alienation by gift inter vivos” 


But little can be gained by an attempt to construe narrowly 
this cautious observation. 

In the Tagore case1, Phear, J., as trial Judge treated Soorjee- 
money's case? as authority for holding that a gift could be 
made by will to a person not in existence at the testator’s 
death and for the general application of English principles of 
law to the limitations in a Hindu will. On appeal, Peacock, C. J., 
and Norman, J. over-ruled those opinions. They went elaborately 
into the essentials of a gift at Hindu law with special reference 
to the question whether a person could take if not in existence 
at the date of the relinquishment by the donor. The learned 
Chief Justice held that on general principles of Hindu law the 
donee under a gift inter vivos must be in existence at the date 
of the gift and the donee under a will must be in existence at 
the date of the death of the giver. 

He does not seem to have felt any difficulty in the case of 
what in English law would be called vested remainders. But 
he considered that on the principles of the Hindu law a gift 
whether inter vivos or by will “cannot be made in sucha 
manner as that the donee cannot be ascertained at the time at 
which the property by virtue of the gift or devise ceases to be 
that of the donor or testator.” Citing the first chapter of the 
Dayabhaga he observed that “there is nothing to show that 
after property has ceased by virtue of a gift to be that of the 
donor there can be any contingency or uncertainty as to the 
person in whom itis tu vest or that the proverty can be so given 
by will as to remain in abeyance or tn nubtbus until the donee 
comes into existence.’ He doubted whether it was consistent 
with Hindu law that executory bequests should be sanctioned. 
On the other hand, he recognised that, in Soorjeemoney’'s case2, 
by his own decision and the decision of the Judicial Committee, 
the conditional limitation which, by borrowing terms from 
“English law, was called an “executory bequest” had been held 
valid according to Hindu law. He also recognised that upon 
the Hindu texts a gift may be made upon condition and that 
“even a gift in remainder upon condition is good.” Like 
Norman, J., he noticed verses 4 and 5 in the first chapter of the 
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BC, Dayabhaga where it is said that “daya” (heritage) signifies 
Gadadhur What is given [pp. 188, 218]. From this he drew the conclusion 
cas that both in the case of a gift and in the case of inheritance 

Official property must arise immediately in the heir or donee upon 


pha i death or relinquishment by the owner. 


Sir George In agreement with the Appellate Bench of the High Court 
Rankin. jt was held by the Judicial Committee (a) that the gift of a 
life estate was valid even though made to ason; (0) that a 
testator cannot create an estate which is unknown to the Hindu 
law, for example, an estate in tail male and (c) that a gift 
cannot be made by will to a person not in existence at the time 
of the testator’s death. The general principle governing wills 
was stated in the judgment delivered by Willes, J., on behalf of 
the Board as follows: ‘The analogous law in this case is to be 
found in that applicable to gifts, and even if wills were not 
universally to be regarded in all respects as gifts to take effect 
upon death, they are generally so to be regarded as to the 
property which they can transfer and the persons to whom it 
can be transferred.” 


It is important that the close connection between the 
several branches of this decision should not be overlooked. If 
Hindu law, whatever may have been its earliest form, is to 
have regard not only to absolute or complete ownership in 
property but to limited interests therein—life estates followed 
by other life estates or by remainders—some modification may 
be necessary in the abstract theory of gift as applied to wills. 
Again, so long as it was in doubt whether an unborn person 
could take under a will it was difficult to recognise contingent 
or executory bequests in view of the absence from Hindu law 
of any rule against perpetuity. But those matters being settled, 
a provision that the taker must be in existencé at the date of 
the testator’s death would seem to preserve the essential principle 
of the Hindu law in a form not inconsistent with effective 
testamentary power. The facts of the Tagore case} itself did 
not call for any more detailed treatment of executory bequests. 
A large number of contingent remainders had.been given by 
the will but all of these failed and certain contingent life 
interests likewise failed. The original life estate given to 
Juttendro was held to be valid, and it does not appear to have 
been doubted that a Hindu could validly create contingent interests. 





1. (1872) L.R.I.A. Sup. 47. 2. (1862) 9 M.I.A. 123, 
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The effect of this case upon Soorjeemoney's çasel in their 
Lordships’ opinion was to show how the principles of the Hindu 
law of gift were to be applied to wills. It established, though 
not as a definition in all respects precise, that the scope of 
such principles was to determine the property which could 
be transferred and the persons to whom it could be trans- 
ferred. The donee under a will must be such a person as 
was capable of taking according to Hindu law. There is 
nothing in the judgment of Willes, J., to suggest that a person 
capable of taking because in existence at the death of the 
testator will have further difficulties to surmount by show- 
ing that he accepted at the time of the death the interest 
which the testator intended him to have—a condition which 
Peacock, C. J., and others had held, with complete logic, to 
exclude the possibility of executory bequests. On the other 
hand the judgment did contain a warning that the Hindu law of 
gift was not of universal applicability to Hindu wills. It need 
not, however, be taken asa final decision upon matters not 
fairly raised by the facts of that case or Soorjeemoney’s case}. 


In later cases before the Board the question of the absence 
or failure of a disposition of the prior interest did not arise, but 
the references to Soorjeemoney's case}, disclose no suggestion 
that the gift of a prior interestisnecessary. {n Bhoobun Mohins 
Debya v. Hurrish Chunder Chowdhry2, the sanad was held upon 
its true construction to give to the grantor’s sister an absolute 
interest in certain villages defeasible in the event of a failure 
of her issue at the time of her death, in which event it was 
to revert to the donor or his heirs. In Ram Lal Mookerjee v. 
Secretary of State8, the testator gave his estate in the events 
which had happened, to his widow for the interest of a Hindu 
widow and the “reversion” to his daughter’s daughter Hori Dasi. 
Sir Robert Collier referred to Soorjeemoney’s case1, the Tagore 
case*, and the case last cited, saying that since these cases it 
could not be disputed that “a gift by will upon an event which 
is to happen, if at-all immediately upon the close of a life in 
being, to a person in existence, and capable of taking under the 
will at the testator’s death, was good and valid under Hindu 


gan ee Gat ape Serba BAe dees es ee 5 ; it MWg. ie 
1. (1862) 9 M.I.A. 123. |.. 2. (1878) L.R. 5 LA. 138; L.L.R..4 Cal. 23. 
_ 2 3, (1881) L.R. 8 LA. 46: LL.R. 7 Cal. 304. 
-© 4. (1872) L R.LA. Supp 47. 
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law, and consequently that it was competent to the testator, by the 
use of apt words, to confer an absolute estate on Hori Dasi on 
the death of his widow” (p. 61). In Tarakeswar Roy v. Shoshi 
Shikhareswer1, the will was held to give a life estate to each of 
the three nephews of the testator with a gift over, of the share 
of any nephew dying without leaving male issue, to the other 
nephews for life. Sir Robert Collier said that “the gift over 
was to persons alive and capable of taking on the death of the 
testator, to take effect on the death of a person or persons also 
then alive, and was competent according to the authority of 
Seemutiy Soorjeemoney Dossee v. Denodundhoo Mullick®, as 
explained in the Tagore case”. In Sm. Kristoromoney Dossee 
v. Maharajah Norendro Krishna4, the same principles were re- 
stated with reference to the defeasance of a prior absolute 
interest by a subsequent event, though the ultimate result of 
the will was to give to the testator’s half-brothers an estate for 
life in remainder expectant on the death of the daughter who 
was given the first life interest. 


In 1898 in the case of Amrito Lall Dutt v. Surnomont 
Das”, the argument for which the appellants now contend was 
accepted by Trevelyan, J., though Maclean, C.J., and Macpher- 
son, J., found it unnecessary to express any opinion on the 
matter. From his judgment it sufficiently appears that 
Trevelyan, J., considered that the doctrine to which he assented 
was to be found in the Tagore case} :— 


“According to that (Hindu) law there must, as I understand it, be a 
present beneficiary in order to make a gift valid. There may be a gift in 
future but there must also be a gift in present. The law of gifts and of wills 
is the same, and in order that there may be a valid gift the donor must 
immediately divest himself of the property in favour of some existing benefi- 
ciary, and in the same way with regard to wills there cannot be agift toa 
person to come into operation ata future date unless there be agift toa 
beneficiary in the interim. This is as I understand it merely what was 
decided in the Tagore case’. In the judgment of that case we find the 
following: ‘Their Lordships for the reasons stated are of opininn thata 
person capable of taking under a will must be sucha person as could takea 
gift inter vivos and must either in fact or in contemplation of law be in exist- 
ence at the death of the testator.” 


With all respect to this opinion of a distinguished learned 
Judge, their Lordships think it is open to the objection that the 





1. (1883) L.R. 10 I.A. 51: LL.R. 9 Cal, 952. 
2. (1862) 9 M.I.A. 123. 3. (1872) L.R.I.A. Supp. 47. 
4. (1888) L.R.161.A. 29: I L.R. 16 Cal. 383 (P.C). 
5. (1898) LL.R. 25 Cal, 662 at 690-1. 
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passage quoted is no authority for the doctrine advanced, and 
their Lordships find no otherp assage in the judgment of Willes, 
J.. which contains such doctrine. 


- In Bai Motivahoo v. Bas Momoobait, the judgment of the 
Board was delivered by Sir Richard Couch. The testator had 
by his will devised immoveables upon certain trusts during the 
lifetime of his daughter Mamoo and her children: if there were 
no children, the property was to go to such persons as she 
might appoint by will. Farran, J., held that the gift to Mamoo 
was an absolute gift: a Division Bench (Sargent, C.J., and 
Bayley, J.), on appeal rejected this view but upheld the power 
of appointment as valid at Hindu law provided that it was 
exercised during the lifetime of the tenant for life and that the 
appointee should have been alive at the death of the testator. 


Soorjeemoney's case®, and the Tagore case’, were con- 
sidered by the Board, and Sir Richard Couch stressed the 
passage from the judgment of Willes, J., in the latter case 
where it was said that wills are generally to be regarded as gifts 
to take effect upon death “as to the property which they can 
transfer and the persons to whom it can be transferred.” Sir 
Richard Couch’s judgment continued :— 


“ These appear to their Lordships to be the limits of the analogy between 
wills and gifts tnler vivos which have been recognised. They are not aware 
ot any authority in support of Mr. Mayne's contention, as they understood it 
that in the present case there would not be such a transfer of possession to 
the person who would take by virtue of the power as is necessary to enable it 
to be validly exercised. It appears to them to follow, from the first taker 
being allowed to have only a life interest, that his possession is sufficient to 
complete the executory bequest which follows the gift for life. The resalt 
of the decisions is that, according to settled law, if the testator here had 
himself designated the person who was to take the property in the event of 
Mamoo dying childless, the bequest would be good. The remaining question 
is whether his.substituting Mamoo and giving her power to designate the 
person by her will is contrary to any principle of Hindu law. Thereis an 
analogy to it in the law of adoption A man may by will authorize his widow 
to adopt a son to him, to do what he had power todo himself and although 
there is here a strong religious obligation, their Lordships think that the law 
as to adoption shows that sucha power as that now in question is not con- 

‘trary to any principle of Hindu law. Further, they think that the reasons 
which have led to, a testamentary power becoming part of the Hindu law 
are applicable to this power, and that it is their duty to hold it to be valid. 
But whilst saying this they think they ought also to say that in their opinion 
the English law of powers is not to be applied generally to Hindu wills” 





1." (1897, L.R.24 L.A. 93: LL.R. 21 Bom. 709 (P:C.). : 
2. (1862) 9 M.LA. 123. 
3. (1872) L.R.LA. Supp. 47. 
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. It is contended for the appellants that by this decision the 
Board introduced a requirement extending the analogy of gifts 
beyond the two matters mentioned by Willes, J. and making the 
validity of limitations to take effect after the testator’s death 
upon an uncertain event depend upon whether or not by his will 
he has interposed a life estate so as to have provided a first taker 
under the will whose possession is “sufficient to complete the 
executory bequest”. The exact effect of the judgment upon this 
point is not altogether plain. It may be observed that, until 
this case, it had not at any time been held by the Board or even 
suggested in any of the cases before the Board that the Hindu 
law as to conditional limitations was to be operated by a fiction 
imputing to the devisee the possession of a previous taker under 
the will, Ina well known textbook—West & Buhler, “Hindu 
Law”, 3rd ed. 1884—the learned authors had contended that an 
executory devise as distinguished from a remainder could not 
properly be received into the Hindu system (p. 217). As 
regards remainders they appear to have thought that these could 
be reconciled with Hindu legal principles if the entry or accept- 
ance of the taker of the immediate particular estate might enure 
for the benefit of the remainderman. The learned authors were 
well aware that Soorjeemoney’s case,1 had permitted executory 
bequests and indeed were under no illusions as to the fictitious 
character of the doctrine which applies to wills the notion of a 
resignation by the previous holder and a simultaneous release of 
the physical detention (or delivery) to the donee (pp. 218-9). 
Sargent C.J. in the High Court rightly interpreted these reflec- 
tions as showing that both remainders and executory devises 
are “opposed to the strict notions of a gift”, and had refused to 
regard that consideration as conclusive. 1 


Whatever might be said of the Tagore case,? if taken by 
itself, the Board in Sir Richard Couch’s judgment is noting that 
the analogy between gifts and wills at Hindu law is one as to 
which certain limits have been recognised. This would seem. to 
mean that save as regards the property which may be disposed 
of and the person who is capable of taking, the analogy accord- 
ing to the authorities was inapplicable or at least was so far 
unauthorised. Their Lordships do not gather from the judg- 
ment that Sir Richard Couch intended to remove or extend the 


- 





; 1. (1862) 9 M.LA. 123. 
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limits to which he refers or to lay down principles to govern 
cases Of a character not then before the Board. On the 
contrary, he would appear by his observation about the posses- 
sion of the first taker to be answering on its own premises an 
argument about transfer of possession and saying that the 
authorities do not bear it out; with the result that it becomes 
unnecessary to interfere with or to go beyond the limits to 
which he has referred. 


Mr. Mayne’s argument as to the impossibility of “transfer 
of possession” does not clearly appear from the reports, but it 
had reference doubtless to the fact that the appointee might be 
anyone alive at the testator’s death whether known to the 
testator or not. It may well have been thought sufficient answer 
to point out that this uncertainty as to the beneficiary raised no 
greater difficulty than was present in the case of any -gilt in 
remainder upon a condition. In any case the observation made 
is that “it appears to them to follow from the first taker being 
allowed to have only a life interest” that his possession was 
sufficient to complete the executory bequest; but the Board had 
repeatedly upheld such bequests where they took effect to divest 
an absolute estate. The principle upon which the Board in the 
end proceeded was the same as in Soorjeemoney’s case,+—not 
that the strict original theory of the Hindu law of gift required 
no extension if it were to cover the case—but that “the reasons 
which have led to a testamentary power becoming part of the 
Hindu law are applicable to this power” and that “the power 
was not contrary to any principle of Hindu law”. Their Lord- 
ships are not of opinion that Soorjeemoney’s case, has been 
narrowed by this later decision so as to exclude a well-known 
class of conditional limitations by introducing a doctrine as to 
the need for a particular estate to support a limitation made to 
commence in futuro. 

In Bhupendra Krishna Ghose v. Amarendra Nath Dey,2 
the High Court at Calcutta again dealt with the question now at 
issue. A Hindu of Bengal had died sonless in 1907 leaving 
a will whereby he appointed his wife sole executrix and 
authorized her to adopt five sons in succession :— 


“If my said wife dies without “adopting a son or if such adopted son 
predeceases her without leaving any male issue, in such case my estate after 


-- a BOY OM TALI La a a a 
2. (1913) I.L.R. 41 Cal. 642; on appeal (1915) L.R. 43 
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the death of my said wife should pass to the sons of my sister Sm. Benodint 
Dasee who may be living at the time of my death”. 


The widow in 1909 adopted a son who on llth March, 
1910, died unmarried; the widow died a few days afterwards 
not having adopted any other'’son. The arguments addressed to 
the High Court and to this Board were exactly those urged for, 
the appellants in the present case and turned on the fact that 
there was in the will no express gift of any life interest to the 
widow but a provision for maintenance (Rs. 300 per month) 
and residence in the family house. Fletcher J. (pp. 646-7) as 
trial judge referred to Soorjeemoney’s caset saying :— 


“It is quite true that in that case the Privy Council were considering the 
case of an executory devise or a gift over where a previous gift had been 
made by the will, but there is nothing to my mind from which 1 can hold that 
their Lordships considered or meant to infer that if the testator had left 
a particular interest in property undisposed of, that an executory estate 
created by his will was tso facto void.” 


[and again. ] 4 


“I have heard nothing in the argument to convince me that the supposed 
rule of Hindu law that after the succession has opened out the testator 1s not 
able to regulate the course of successions in fact exists.” =- 


Sir Lawrence Jenkins, C. J., with whom Woodroffe, J., 
agreed took the same view :— 


"The appellant based his contention on two grounds. First, he argued, 
thatif property vests ina full owner under the ordinary Hindu law of 
inheritance, then the future devolution of the property from him cannot be 
disturbed except by a restriction imposed from the beginning. Next, he 
maintained that if effect were given to the bequest in favour of the sons, 
there would be such an uncertainty as to who would take, that the property 
would bein abeyance, and this would contravene a fundamental rule of 
Hindu law. Iam not much impressed by either of these contentions. The 
first ıs founded on a fallacy, for it assumes that the comple interest in the 
property has devolved on the full owner. But that is the very point in 
dispute, for if the bequest is operative, there would be merely a partial 
intestacy, and only a qualified interest would vest in the widow or adopted 
son as the case might be. The conditional bequest would not be an attempt 
to give an unauthorised direction to property vested in a full owner, but 
simply the curtailment of the interest in that property. Nor do I think the 
second line of argument possesses any greater merit, for I see no ground for 
saying that the property would be in ‘abeyance, or that there was any more 
uncertainty as to the destination of the property than in (sec) the necessary 
consequence of every contingent bequest. . . . i 4 

It has been argued that the interest preceding this bequest to the defen- 
dants arose by implication under the will: but, whether this be the true view 
or not, I think the bequest is good. It does not infringe any rule against 
remoteness, nor are the legatees incapable of taking. It is true that the 
bequest is contingent, but that does not avoid it (S. 107 and Part XV of the 
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Succession Act). Nor was it fatal to the bequest that it was to take effect 
not necessarily at the testator’s death, but possibly ata future date. This 
view is sanctioned by the illustrations to S. 107. It has never been suggested 
that an annuity cannot be created by a Hindu will, and yet according to Lord 
Cottenham an annuity of £100 is the gift of ‘as many sums of £160 as the 
donee shall live years:’ Blewitt v. Robertsi. | 


And soa bequest ofa legacy, or of an estate on a future contingent 
event, would be good within the meaning of S. 107 of the Succession Act: 
see the illustrations to that section and Soorjeemoney Dossee v, Denobundoo 
Mullick?. 


But if the future contingent bequest of a sum of money, or an estate, or 
a farm or a fund all of which are mentioned in the illustrations to S. 107, be 
sanctioned, why is the bequest in this will bad? It was conceded by counsel 
for the petitioner that if the bequest had been of a sum of money ıt would 
have been good, unless it was a sum of money that exhausted the whole 
estate: thisit was argued, would have beena fraud on the law. Jn other 
words according to the petitioner the validity of the legacy is dependent 
upon its relative amount. [am unable to perceive any sound principle in 
this” 

Delivering the judgment of the Board, Mr. Ameer Ali 
said :— 

“It is to be observed that the will in this case does not infringe the rules 
which lay down the limitations on the testamentary powers of a Hindu. The 
bequest is to persons who were in existence at the time of the testator’s 
death and he does not create any estate unknown to the Hindu law.” 

The judgment proceeded to hold that the estate was in the 
widow for her life, that it could only pass to an adopted son 
who should survive her or to his male issue if he predeceased 
her leaving such issue, and tiat the gift over was good. On 
this view there was a gift by the will of a prior interest during 
the widow’s life so that the difficulty vanished. 


In a recent: case Bhupendra Mohan Roy v. Sm. Purna 
Sashi Debi8, the facts, in the view ultimately taken by the 
Board, raised the present question, but their Lordships have 
accepted the suggestion of the appellants’ counsel that as it was 
not fully argued they should not regard that case as precluding 
the appellants’ contentions upon this appeal. 


Reviewing the authorities and considering them on principle 
their Lordships are of opinion that the rule which the Board in 
Soorjeemoney’s casct, thought necessary to the existence of 
effective testamentary power and which was explained in the 
Tagore case®, with reference to the Hindu Law of gift is 





~->]. (1841) 1-€r, & Ph. 274,280. --- 2. €1862) 9-M.1.A. 123 at 135. 
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not restricted by further conditions intended to meet or to 
placate a theory which regards immediacy of effect as a neces- 
sary feature of every disposition of property. In truth, 
inheritance is not donation, and a bequest is not a donation de 
praesenti between living people. It is to be recognised that the 
Hindu Law has been greatly influenced by the notioń of 
“relinquishment in favour of a sentient being” as the basis of a 
gift and of inheritance, but this principle has not, as their 
Lordships read the previous decisions, been allowed to arrest 
the development of the Hindu Law of wills. The doctrine that 
there must be acceptance at the time of relinquishment has 
different values according as it is applied to gifts inter vivos or 
is extended by analogy to bequests or inheritance, though by a 
theory of some refinement heir and donee were once thought to 
be equally governed by the same principle. The theory, as has 
been shown from.the judgment of Peacock, C. J., in the Tagore 
casel, is sometimes put by saying that the estate cannot remain 
in abeyance. “Thus it appears that property in the heir must 
arise immediately upon the death of the ancestor in the same 
manner as the property of the donee arises immediately upon 
relinguishment by the donor”. Roy Nandtpat Mahata v. 
Alexander Shaw Urquhart2, And Mr. Mayne says of the 
author of the Mitakshara: “Apparently, in the view of 
Vijnanesvara, acceptance was necessary to complete a gift 
because, according to a Hindu lawyer, property can never be in 
abeyance. It cannot pass out of one until it is received by 
another” [Hindu Law ani Usage, 6th ed., 1900, para. 376, page 
484]. But it must needs be admitted that the rigour of this 
theory, even if it be not destructive of all future gifts is 
inconsistent with any recognition of contingent or executory 
bequests. It has effect (save in so far as the legislature has 
abrogated it: Hindu Wills Act, 1870, Hindu Disposition of 
Property Act, 1916), to limit the class of persons who are 
capable of taking under a will, restricting it to persons who 
either in fact or in contemplation of law are in existence at the 
death of the testator. But in their Lordships’ judgment it does 
not remain as a further obstruction to the taking by such persons 
of a beneficial interest known to and permitted by the law. In- 
deed, if. an estate_in. remainder can be limited. to take effect 
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on the natural determination of a life estate and may be so 
limited upon a condition which may never be fulfilled: ifa gift 
over on condition may be good though in defeasance of an 
absolute estate granted by the will, there is no principle of 
Hindu law to be saved by refusing to recognise a lin.itation to 
take effect upon condition in the future because it lacks 
“support” from a particular estate. 

It cannot be disputed that if a conditional limitation is 
invalid, the interest, unless otherwise disposed of by the will, 
must go to the heir. But if limited interests are to be recognis- 
ed, their Lordships see no reason to hold that because a prior 
interest goes to the heir as such a conditional limitation or any 
other limitation is bad at Hindu law. 


The principle of Hindu law which prevents an estate being 
in abeyance is an important doctrine of the law of inheritance 
and it has important consequences as regards adoption. The 
rule is that the right of succession vests immediately on the 
death of the owner. Apart from the case of a chid en ventre 
‘sa mere or of an adopted child, the estate once vested in an heir 
will not be divested by the subsequent birth of a person who 
would have been a preferable heir had he been alive at the time 
of the death of the last owner. [Kalidas Das v. Krishna 
Chandra Dast, Kally Prosanna Ghose v. Gocool Chunder 
Mitter2, Nilcomul v. Jotendro Mohan Lahiri8, | 

In like manner, though the doctrine is not really the same, 
delivery in some sense is necessary at Hindu law to distinguish 
the completed gift from the mere promise. But neither of these 
doctrines nor yet the principle that a man cannot devise an 
interest of a nature and quality unknown to the Hindu law, for 
example, descendible in a manner unknown to that law) conflict 
with the principle that where there is a will the heir can as such 
take only that part of the testator’s property which is not dispos- 
ed of by the will. «He will take by descent and by his right of 
inheritance whatever is not walan disposed of by the will and 
given to some other person.” [Sir Barnes Peacock in the 
Tagore case} Their Lordships are in full agreement with 
Fletcher J. and Jenkins C.J. [Bhupendra Krishna Ghose v. 
Amarendra Nath Dey5] in rejecting the contention that a 





-l 2 BendsR.103-(E.B) ~ —~--- 2-- -€876)-LL-R, 2-€al.-295. 
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. teStator’s directions to regulate the devolution of his property 


though within the limits laid down by the law will fail if the 
heir takes any interest immediately upon the death of the 
testator. This contention is not warranted by anything in the 
Board’s judgment in the Tagore case! and as Jenkins, C.J., 
noticed, is founded: on a fallacy; for it assumes that the com- 
plete interest in the property has devolved on the heir, which is 
the very point in dispute. Full weight must also be given on 
this part of the argument to the consideration that not only are 
testators allowed to dispose of limited interests—as Sir Robert 
Collier said “limited interests are common enough” [Sm. 
Kristoromoney Dossee v. Maharajah Norendro Krishna Baha- 
door,2]—but that there is no distinction in Hindu law for the 
present purpose between movable and immovable property.. On 
this point also the reasoning of Jenkins, C.J., appears to their 
Lordships to have much force. Its cogency is independent of 
any inference which might be drawn from assumptions made by 
the Indian legislature in the Hindu Wills Act, 18/70—an 
enactment passed after the Tagore caset had been decided in the 
High Court but before it had been dealt with by the Judicial 
Committee. 

The careful arguments of learned counsel on both sides in 
thè present case have made clear different implicationsof the 
principle, so often appealed to, that an estate cannot remain in 
abeyance. l 

The result, however, is that the objections taken on behalf 
of the appellan.s to the bequest to the Roopchand Dhur Trust 
fail and their Lordships must humbly advise His Majesty that 
this appeal should be dismissed. The “appellants will pay the 
costs of respondent No. 1. 

Solicitors for Appellants: Giles and Hunter. 

Solicitors’ for Respondents: Morgan, Price, Marley and 
Rugg. — 

R.C.C. Appeal dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED ‘HENRY LIONEL LeacH, Chief 
Justice, MR. Justice MOCKETT AND MR. JOSTICE KRISHNA- 
SWAMI AIYANGAR, 


Vattipalle Eswariah `.. Appellani® (3rd Defendant- 
Appellant) 
?. l 
Vattipalle -Rameswarayya and 
others .. Respondents (Plaintif and 


Defendants Nos. 1, 2 and 
4 to §—IRespondents).. 
Civil Procedure Code (V of 1908), O. 41, rr. 11 and 12 (1)—Appeal if 
can be admitted in pari only. 
By virtue of r. 11, O. 41 the appellate Court may dismiss the appeal with- 
out serving notice on the respondent but if it does not dismiss the appeal 


summarily it must by virtue of r. 12 (1) fix a day for hearing “the appeal”. 
There is nothing in either rule which suggests that the Court may admit the 
appeal in part. 

Decision of Wadsworth, J., in Pyda Suryanarayanamurtht v. Vuppuloori 
Kamayya Sastri, S, A. No. 1141 of 1934, overruled. 


Case-law discussed. 

Second appeal against the decree of the Court of the 
Subordinate Judge of Cuddapah in A. S. No. 17 of 1935 
preferred against the decrée of the Court of the.District Munsif 
of Nandalur in O. S. No. 410 of 1930. 

V. S. Narasimhachar for Appellant. 

N. Appu Rao and Ch. Raghava Rao for Respondents. 

‘The Court delivered the following 


JUDGMENTS. The Chief Justice.—This second septal has 
been placed before this Full Bench as it raises the important 
question whether the Court in dealing with an appeal under O. 41, 
r. ll of the Code of Civil Procedure can direct that it be admitted 
in part only. Theappeal arises out of a suit filed in the Court of 
the District Munsif of Nandalur for the partition of 72 items 
of property held in common by eight people. The first respondent 
in the appeal was the plaintiff. A decree for partition was 
granted by the District Munsif who gave his decision on the 
claims of the parties to the various items of property. The 
appellant and the third respondent appealed to the Subordinate 
Ciee Ta 


* S. A.No. 921 of 1936... . 4th March, 1°40. 
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Judge of Cuddapah. The Subordinate Judge set aside the 
allotments of the District Munsif and made fresh allotments. 
The appellant was dissatisfied With the Subordinate Judge’s 
decision in so far as it related to iterns Nos. 29, 30, 31, 33, 37 
and 38 of the properties and he filed the present appeal, which 
was placed before Gentle, J., on the question of admission. The 
learned Judge passed an order admitting the appeal only in 
respect of item No. 30, 


In my opinion the learned Judge erred in admitting the 
appeal only in part. As he considered that there was a question 
Which called for an answer he had no discretion in the matter 
in view of the wording of O. 41, rr. 11 and 12 (1). R. 11 says: 

“ (1) The appellate Court, after sending for the record if it thinks fit so 
to do, and after fixing a day for hearing the appellant or his pleader and 
hearing him accordingly if he appears on that day, may dismiss the appeal 


without sending notice to the Court from whose decree the appeal is preferred 
and without serving notice on the respondent or his pleader. -> 


(2) If on the day fixed or any other day to which the hearing may be 
adjourned the appellant does not appear when the appeal is called on for 
hearing, the Court may make an order that the appeal be dismissed. 


(3) The dismissal of an appeal under this rule shall be notifed to the 
Court from whose decree the appeal is preferred.” 


R. 12 (1) is in these words: 


“Unless the appellate Court dismisses the appeal under r. 11, it shall fix 
a day for hearing thé appeal.” 

By virtue of r. 11 the appellate Court may dismiss the 
appeal without serving notice on the respondent but if it does 
not dismiss the appeal summarily, it must, by virtue of r. 12 
(1), x a day for hearing “the appeal.” There is nothing in 
either rule which suggests that the Court may admit the appeal 
in part. 

This qüestion has been raised before in this Court and 
also in the Calcutta, Bombay and Patna High Courts. It was 
raised apparently for the first time in the Calcutta High Court. 
In, Lukki Narain Serowji v. Sri Ram Chandra Bhutyal, a 
Bench of that Court held that it was not competent for a 
Court of Appeal to restrict the appeal to some specified grounds. . 
Once the appeal is admitted all points in the memorandum are 
open to the appellant. This decision was affirmed in Janaki 
Nath Hore v. Prabhasini Dasee?. 








1.. (1911) 15 C.W.N. 921. 2. (1915) LL.R. 43 Cal. 178 
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A Full Bench of the Bombay High Court considered the 
matter in Krishnajs Shrinivas v. Madhusa Appansai. The 
Court expressed agreement with the view of the Calcutta High 
Court in Lukhi Narain Serowjt v. Sri Ram Chandra Bhuiya? 
and Janaki Nath Hore v. Prabhasint Dasee®, that it was not 
open to a Judge to admit an appeal and at the same time to 
restrict the grounds on which it was to be heard, but it was of 
the opinion that if the appeal involved questions which were 
severable the Judge could dismiss the appeal in part and admit 
it in part under O. 41, r. 11: 


“Just as at the final hearing, the Court may dismiss the appeal in part 
and allow it in part.” 


There is nothing in O. 41 which permits of severance and 
therefore I do not share this opinion. It may be desirable to 
provide for such a course but as the question has to be decided 
on the present wording of O. 41 in my judgment there are only 
two courses open to the Court, namely, to dismiss or admit the 
appeal as a whole. 

In Rekha Thakur v. Ramnandan Rait, the Patna High 
Court saw no objection, if at the time when the appeal is 
admitted the Court ts informed that the appeal will be confined 
to certain specified grounds only and that the other grounds are 
abandoned or if it is conceded on behalf of the appellant that 
grounds other than those specified are not fit to be urged in 
appeal, to the Court making a note of the fact. Making a note 
of the fact is quite a different thing from passing a substantive 
order. Relying on the Calcutta cases the Patna High Court 
held that an appeal cannot be admitted on a limited ground. 

There are two decisions of this Court but neither has been 
reported. The first decision is Nagalingam Chetti v. Pichu 
Chetty5. There Seshagiri Aiyar and Kumaraswami Sastri, JJ., 
followed the decision in Lukhi Narain Serowji v. Sri Ram 
Chandra Bhutya*. It was pointed out that the direction to the 
appellant to confine his arguments to particular points while 
placing him at a disadvantage was calculated to interfere with 
the prerogative of the Bench hearing the appeal and on principle 
the Court thotight that the restriction was unsustainable. The 
second case is Pyda Suryanarayanamurthi v. uVuppuloort 

1, (1933) LL.R. 58 Bom. 406 (F.B.). 
2. (1911) 15 C.W.N. 921. 


3. (1915) LL.R. 43 Cal. 178. 
4 (1935) 1.L.R. 15 Pat, 96. 5. S.A. No. 2198 of 1912. 
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Kamayya Sastry1, which was decided by Wadsworth, J. The 
learned Judge appears.to have accepted the Bombay opinion 
that an appeal can be dismissed in part provided that there is 
an express order of dismissal in part. I have indicated that 
in my opinion this view is not justified by the terms of O. 41, 
rr. 11 and 12. 

I hold that the appellant is not confined in his appeal to 
the question raised with regard to item No. 30 but is at liberty 
to challenge the decree on all the grounds mentioned in his 
memorandum of appeal. 

The Subordinate Judge has omitted to deal with item 
No. 30 and it is agreed that the appellant is entitled to a one- 
third share in this piece of property and that the first respondent 
to a one-sixth share. The appeal, however, fails in respect of 
the other items. The appellant has omitted to print the whole 
of the record and from the parts of the record which he has 
printed he is unableito show that the Subordinate Judge erred 
in not giving him a greater share in those items. The first 
respondent has filed a memoranduin of objections in respect of 
items Nos. 32, 34 and 47, but this must also be dismissed as the 
printed record does not provide material for supporting the 
objections. The result is that the decree of the Subordinate 
Court will be modified by granting the appellant a one-third 
share in item No. 30 and the first respondent a one-sixth share 
in it. The value of item No. 30 isonly Rs. 2-4-0. The appellant 
has substantially failed and must therefore pay the costs of the 
third respondent. There will be no order as to costs on the 
memorandum of objections. 

Mockett, J.—1 agree. 

 Krishnaswams Atyangar, J.—I agree. 
K.S. Decree of the lower Court modifed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE VENKATARAMANA RAO. 
V. Sreenivasachariar and another .. ` Applicanis* 
V. 

Krishniah Chetty and others at Respondents. 

Interest—Law of appropriation—Mortgage decree—Payment of portion 
of money without declaration—Decree-holder’s right to appropriate moneys to 
SRE LAT a A AD OR EI aa ce I cA RN era a 


S A. No, 1141 of 1934, 
* Application No. 1147 of 1938 in 4th September, 1939. 
C.S No. 42 o0f 1933. ; 
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kis advantage—Decree debt recognised by the Madras Agriculturisis’ Debt 
Relief Act (IV of 1938), S. 9. ; 

The law as to appropriation is clear. In the case of a decree debt upon a 
mortgage suit, as to the amount of principal itis the duty of the debtor to 
indicate when he makes a payment what his intention is, namely, whether the 
amount paid should first be appropriated towards principal or towards 
interest and then the balance towards the principal. If he omits to indicate 
his intention and there are no circumstances from which his intention can be 
inferred, he loses his right to have the amount appropriated in the manner he 
would like to have and the creditor has got the right to appropriate the 
amount in the manner best advantageous to him. Where there is no 
declaration by the creditor of his intention in what manner he appropriates 
and an appropriation is made, the law presumes that it has been made inthe 
manner most advantageous to himself. 

Venkatadrı Appa Rao v. Parthasarathy Appa Rao, (1921) 40 M.L.J. 549: 
L.R. 48 L.A. 150: 1.L.R. 44 Mad. 570 at 572 and 573 (P. C.), referred to, 

Where therefore at the time of the payment by a debtor there is an 
amount due towards interest and the creditor, after appropriating the amount 
paid towards the total amount due to him towards interest and principal, 
claims the balance, he must be deemed to have appropriated the amount first 
in payment of interest and then in payment of the principal. 

Het Rambodh Raj v. Aya Ram-Tola Ram, (1937) 47 L.W. 606 (P.C.), 
followed. 

The Madras Agriculturists’ Debt Relief Act does recognise a decree debt 
as a species of debt and it cannot be disputed that a decree isin law so. The 
word ‘incurred’ in S.9 of the Act, as pointed by Varadachariar, J., in Motiat 
Meera v. Abdul Kadhir Rowther, (1939) 1M.L.J. 528: LL R. (1939) Mad. 
525, is not confined only to contractual liabilities, but even to liabilities 
arising under a decree of Court. 


Application No. 1147 of 1938 in Civil Suit No. 42 of 1933. 

S. Panchapagesa Sastri and U. C. Gopalan for Applicants. 

C. Venugopalachars and T. A. Rangachars for Respondents. 

The Court delivered the following 

JUDGMENT.—This is an application under the Madras 
Agriculturists’ Relief Act (IV of 1938) and the two substantial 
reliefs prayed for are (1) that the sale of the property held in 
execution of the decree on 5th November, 1937, of lands form- 
ing Lot No. 2 of A schedule to the plaint be set aside and (2) 
that the mortgage debt be scaled down under the provisions of 
the Act and satisfaction of the debt entered up. So far as the 
sale is concerned, it is agreed that it should be set aside and L 
accordingly set it aside. 

The main contest centred on the second relief to be given 
to the judgment-debtors under the Act. By an order dated. 
22nd September, 1938, the matter was referred to the Official 
Referee to report on the following matters: 

(1) Whether the applicants are agriculturists within the meaning of the 


Act; ë < 
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(2) The debts and the dates on which they were incurred and the amount 
of principal and interest agreed; 


(3) Amounts with dates of payments in respect of (a) principal and (b) 
interest; and 

(4) Whether any amount is still outstanding, and, if so, how moeh. in 
respect of principal and how much in respect of interest, 

The Official Referee has submitted his report to the effect 
that the applicants are agriculturists within the meaning of the 
Act. His finding in regard thereto is not challenged. He has 
annexed a statement to his report giving the details called for. 
His finding as to the amount due on Ist October, 1537, is 
Rs. 4,490-5-0 for principal and the amount due with interest 
from Ist October, 1937, to 30th November, 1938, is 
Rs. 4,804-10-0. The decree-holder has not filed objections to 
the report,.of the Official Referee; but the judgment-debtors 
have. Before dealing with the contentions raised on their 
behalf it is necessary to state a few facts which are not in dis- 
pute. The suit was based ona mortgage dated 30th August, 
1925, in favour of one M. A. Thirunarayanachariar. The 
principal amount secured thereunder was Rs. 7,500, the rate of 
interest being 9 per cent. per annum. Thirunarayanachariar 
assigned the deed of mortgage in favour of one Jagannadham 
Chettiar on the 3rd May, 1932. Jagannadham Chettiar filed a 
suit claiming a sum of Rs. 11,608 for principal and interest 
thereunder. A preliminary decree was passed by my learned 
brother Lakshmana Rao, J., declaring that the sum due and 
‘payable by the judgment-debtors on the 31st January, 1935, was 
Rs. 11,139-6-0 made up as follows: Rs. 7,500 the principal sum 
secured under the mortgage, Rs. 3,301-14-0 the interest due up 
to 31st July, 1934 and Rs. 337-8-0 the interest due up to 31st 
January, 1935. He directed the costs to be taxed and the 
amount taxed was found to be Rs. 1,515-8-0. He ordered 
and decreed that if the defendants failed to pay the sum of 
Rs. 11,139-6-0 and also the sum of Rs. 1,515-8-Q with interest 
at 6 per cent. per annum from the date of taxation on or 
‘before the 3lst January, 1935, the plaintiff :would be at 
liberty to apply for a final decree for the sale of the mortgaged 
"properties and that on such application the mortgaged properties 


might be sold and the net proceeds applied in payment of the 


said sums together with subsequent interest at six per cent. per 
annum and such further costs as might be allowed to the 
plaintiff by the Court. The defendants committed default in 
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the payment of the said amount as directed by the decree and a 
final decree was passed on 12th February, 1935. The plaintiff 
brought the properties to sale and the sale proclamation which 
was published on 3rd May, 1935, stated that there would be due 
under the decree on 9th August, 1935, asum of Rs, 13,077-1-11 
made up as follows: Rs. 11,139-6-0 the amount decreed, 
Rs. 1,515-8-0 the taxed costs, Rs. 422-3-11 interest on the amount 
decreed and costs at six per cent. per annum up to 9th August, 
1935. Before the property was actually sold, at the instance 
of the judgment-debtors an order was passed by the Court 
giving leave to raise a sum of Rs. 8,500 on the mortgage of one 
of the properties, namely, house and ground No. 3, Singara- 
chari Street, Triplicane. This order was passed on the 9th 
October, 1935, and in pursuance of the said order on the 14th 
November, the defendants executed a mortgagein favour of the 
United India Life Assurance Co., and thereby paid a sum of 
Rs. 8,500 to the plaintiff in part satisfaction of the amount due 
under the decree. On the 13th August, 1936, another sum of 
Rs. 500 was paid to the plaintiff under orders of Court. It 
was brought io the notice of the Court that on 19th June, 1936, 
the plaintiff herein had assigned the decree in favour of one 
Bysani Krishnayya Chetti and by an order dated 20th November, 
1936, the said Bysani Krishnayya Chetti was brought on record 
as the transferee decree-holder. On the 16th April, 1937, the 
‘ decree-holder entered part satisfaction of the decree and after 
doing so applied to bring the properties to sale for the balance 
still due to him. From the sale proclamation, which was 
published on the 16th September, 1937, it will be seen that after 
giving credit to the sum of Rs. 9,000 already paid as aforesaid, 
the decree-holder claimed Rs. 4,725-4-0 as the balance that 
would be due and payable to him on the 4th November, 1937. 
The contention of the defendants is that the sum of Rs. 9,000 
paid by them should be adjusted as follows in accordance with 
the provigioris of the Act, namely, Rs. 1,515-8:0 towards the 
costs of suit and the balance of Rs. 7,484-8-0 towards the 
principal and the debt if so scaled down will be found to be 
completely discharged. The contention of the decree-holder, 
which has been accepted by the Official Referee, is that that the 
sum of Rs. 9,000 has been adjusted by him first towards the 
costs of suit, secondly, towards all interest which accrued up to 


September, 1936, and the balance that remained after such 
appropriation was appropriated to the principal amount, and it 
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was after making such appropriation the claim of Rs. 4,725-4-0 
as being due to him in the proclamation of sale was made. He 
therefore contends that all interest until September, 1936, was paid 
off and what remained outstanding on the Ist October, 1937, was 
only the interest from September, 1936, to lst October, 1937, 
which only could be wiped out if the provisions of the Act are 
applicable; and if the interest is so wiped out according to him, 
the balance due under the decree would be Rs. 4,500 or there- 
abouts. As already stated the finding of the Official Referee 
is that the amount of the principal due on the 1st October, 1937, 
is the sum of Rs. 4,490-5-0. The decree-holder has also raised 
an alternative contention that the provisions of S. 8 of the Act 
are not applicable to the case and that if at all S. 9 only would 
apply. Apart from the provisions of the Act it seems to me 
that the contention of the decree-holder in regard to the appro- 
priation of moneys paid by the judgment-debtors in the manner 
alleged is well-founded and if at all what was outstanding on 
the ist October, 1937, was the interest due and payable from. 
september, 1936, to Ist October, 1937. But Mr. Panchapakesa 
Sastri contends that there is nothing to indicate that the decree- 
holder has appropriated the amounts towards interest since he 
credited the amounts paid towards the total amount due without 
indicating whether the amounts paid were appropriated towards 
principal or interest and the defendants are entitled now to fall 


back upon the provisions of the Act and contend that interest 


must still be deemed to be outstanding within the meaning of 
S. 8 of the Act and the provisions of the Act must be given 
effect to. The question here is whether there has been a valid 
appropriation bythe decree-holder as contended for by him. The 
law as to appropriation is clear. In the case of a debt of the 
nature in question, it is the duty of the debtor to indicate when 


‘he makes a payment what his intention is, namely, whether the 


amount paid should first be appropriated towards principal or 
towards interest and then the balance towards the principal. If 
he omits to indicate his intention and there are no circumstances 
from which his intention can be inferred, he loses. his right to 
have the amount appropriated in the manner he would like to 
have and the creditor has got the right to appropriate the 
amount in the manner best advantageous to him; he can either 
appropriate the amount towards interest in the first instance and 
the balance towards the principal or the entire amount towards 
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the principal. But when there is no declaration by the creditor 
of his intention in what manner he appropriates and an appro- 
priation is made, the law presumes that it has been made in the 
manner most advantageous to himself. In Venkatadrni Appa 
Rao v. Parthasarathy Appa Raol, their Lordships of the Judicial 
Committee at page 573 lay down the rule thus: 

“There is a debt due that carries interest. There are moneys that are 
received without a definite appropriation on the one side or on the other, and 
the rule which is well established in ordinary cases is that in those circum- 
stances the money is first applied in payment of interest and then when that 
is satisfied, in payment of the capital.” 

As further pointed out by them citing a passage froin the 
judgment of Lord Justice Rigby in the case of Parr’ s Banking 
Co. v. Yates%, “that rule where it is applicable, is only common 
justice.” In Venkatadri Appa Rao v. Parthasarathy Appa Raot 
the facts were as follows: The suit was for partition of a 
certain estate, the plaintiff claiming a third: share therein. He 
was declared entitled to that share by the High Court. There was 
an appeal to the Privy Council from that decree by the adverse 
claimants. Pending the decision of the Privy Council in pursuance 
of the order of the High Court the plaintiff drew various sums of 
money appertaining to his share from the receiver appointed by 
the Court. The Privy Council reversed the decree of the High 
Court arid in consequence the plaintiff became obliged to restore 
the moneys he had received and there was an order for restitu- 
tion with interest by the Court. Various sums were paid by 
the plaintiff in pursuance of the order without indicating whe- 
ther it was for interest or for principal. The successful 
claimants who received the moneys did not expressly declare 
whether they were appropriating the same for interest or for the 
principal, but they made out an account showing how they 
appropriated it by crediting the sums paid with interest thereon 
and striking out the balance due. It was contended that as each 
sum paid by the plaintiff was charged with interest by the 
claimants it must be deemed that money was appropriated by 
them towards the principal and it was not open to them to con- 
tend that they appropriated the moneys paid first towards 
interest and then towards the principal. The High Court 
acceded to the contention, but it was negatived by their Lord- 
ships of the Privy Council and the following remarks of theirs 


1. (1921) 40 M.L.J. 549: L.R. 48 I.A. 150: IL.R. 44 Mad. 570 (P.C.). 
2. (1898) 2 Q.B. 460 at 466. 
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Sreenivasa- ` are instructive: ` 


chariar 


Y, 
Krishniah 
Chetty. 


“The reason given by the learned Judges for their judgment was that 
they regarded the payments already made as shown in an account filed by the 
defendants in the District Court on the 25th August, 1915, as payments that 
had in fact been appropriated by the defendants as against principal and that 
from such appropriation there was no opportunity for them to recede. The 
account referred to is set outin the recordin these proceedings and it shows 
that as each sum of money was received it was charged with interest at the 
rate of 9 per cent. and carried forward until the end of the year, when the total 
amount so found was credited as against the total amount which was due. At 
no time did the sums so credited do more than cover the claim for interest, 
and it therefore seems impossible to understand why it was that the money 
received was regarded as definitely appropriated in respect of the principal” 
(pages 572 and 573). 


Where therefore at the time of the payment by a debtor 


there is an amount due towards interest and the creditor after 


appropriating the amount paid towards the total amount due to 
him towards interest and principal, claims the balance, he must 
be deemed to have appropriated the amount first in payment of 
interest and then in payment of the principal. A recent decision 
of their Lordships of the Privy Council reported in Het Ram- 
bodh Raj v. Aya Ram-Tola Ram lends support to this view. 
In that case during the course of execution of a decree there 
was a compromise between the decree-holder and the judgment- 
debtor, which was recorded under O. 21, r, 2 and S. 47, Civil 
Procedure Code. Under the terms of the compromise it was 
found that the principal amount due and payable under the 
decree was Rs. 84,000 that interest due thereon was Rs. 24,400 
and costs of execution Rs. 307-6-9, in all, a total sum of 
Rs. 1,08,707-6-9. The judgment-debtor paid a sum of Rs. 8,000 
and the balance that was found due and payable under the com- 
promise was fixed at Rs. 1,00,707-6-9 and this sum was agreed 
to be paid in seven instalments with a certain rate of interest on 
the principal sum. Two instalments were paid under the 
compromise and the third instalment with interest was not paid. 
Thereupon the decree-holders applied for execution. One of the 
contentions raised by the judginent-debtor was that the decree 
was barred by limitation.’ In answer thereto the decree-holder 
relied úpon'a payment of Rs. 825 made on a prior’date, namely, 
15th February, 1929. If that payment was taken to be one for 
interest as such within the meaning of S. 20 of the Limitation 
Act, the exécution application would not be barred by limitation. 





1. (1937) 47 L.W. 606 (P.C.). 
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In dealing with this question their Lordships observed as 
follows :— 

“The payment was made and necessarily made in respect of principal and 
interest. It was therefore a payment of interest on a debt as such by the 
person liable to pay the debt. There could be little doubt in view of the many 
subsequent payments thata fresh period of limitation could if necessary be 
shown to start at a much later date—but a period commencing on the 15th 
February, 1929, is sufficient to cover the present application.” 


The application was not therefore barred by limitation. 
This case is therefore an authority for the position that where 
principal and interest is due and a payment is made by a debtor 
without indicating whether it is for interest or for principal it 
must be deemed to be a payment towards interest as such. It 
follows that when appropriation in such circumstances is made 
by a creditor and a balance is claimed, it must be taken that he 
has appropriated the payment made first towards interest and 
then towards the principal. If this principle is applied there can 
be no question that the contention of the decree-holder is well 
founded. It cannot be denied that ah appropriation has been 
made by the decree-holder because it is only the balance after 
appropriation that has been claimed; and he has also entered 
part satisfaction of the decree which means that the debt to the 
extent mentioned in the application for satisfaction has been 
wiped out. Mr. Panchapakesa Sastri contended that in such 
circumstances the amount paid should at least be appropriated 
proportionately towards principal and interest but he has not 
been able to cite any authority in support of his contention. 

The alternative contention raised on behalf of the decree- 
holder relates to the non-applicability of S. 8 of the Act to the 
present case. His contention is that the „decree having been 
passed after Ist October, 1937, it is governed by 5.9 of the Act 
and that principal sum within the meaning of the Act is the sum 
of Rs. 11,000 and odd. There is a good deal of force in the 
contention advanced. The Act does recognise a decree, debt as 
a species of debt and it cannot be disputed that a decree debt is 
in law so. A debt of record has always been considered to be 
the highest form of debt on which under the old English law an 
action of debt was maintained. (Vide Hodsoll v. Barter1,) 
Even. now if the debt is evidenced by a foreign judgment 
an action is maintainable thereon. Cl. (ili) of S. 3 of the 
Act clearly says that debt means any “liability in cash or 


1. (1858) Ellis, Blackburn and Ellis 884: 120 E.R. 739. 
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kind, whether secured or unsecured, due from an agriculturist, 
whether payable under a decree or orcer of a civil or revenue 
court”. S.7 relates to all debts including decree debts. The 
word ‘incurred’ in S. 9 of the Act, as pointed out by Varada- 
chariar, J., in Mottat Meera v. Abdul Kadhir Rowther1 is not 
confined only to contractual liabilities but even to liabilities 
arising under a decree of Court. Where the Courtconsolidates 
both principal and interest up to the date of the decree and 
awards interest thereon, as it usually happens in the case of 
mortgage decrees, it may be contended that the aggregate of the 
principal and interest is the principal payable under the decree 
but in view of the fact that the decree-holder not having objected 
to the finding of the learned Official Referee has accepted the 
figure as arrived at by him, I do not think it necessary to go 
into this question. I must remark that contentions like the one 


-advanced are rendered possible by the language of the various 


provisions of the Act. The Act is one of the most ill-drafted 
enactments now existing on the statute book. Every section 
bristles with difficulties and it is no wonder that the Act has 
become a fruitful source of litigation. 

In the result the report of the Official Referee is confirmed 
and the decree-holder is given leave to proceed with the execu- 
tion for the amount of Rs. 4,804-10-0 as found by the Official 
Referee as due on 30th November, 1938 and subsequent 
interest. As regards costs I think the plaintiff is entitled to the 
costs of the proceedings before the Official Referee and before 
me, which I fix at Rs. 200. 

KG, manna Referee’s order confirmed. 
IN THE HIGH COURT OF JUDICATURE AT LIADRAS. 

PRESENT :—~Mr. Justice Burn AND MR. JUSTICE LAKsH- 
MANA RAO. 

Penubala Muni Krishnayya .. Petttioner* (Respondent) 


D. 

Penubala Akilamma .. Respondent (Petitioner). 

Criminal Procedure Code (V of 1898), S. 488 (3)—S entence of imprison- 
ment—Whether subsequent order passed under 5.23 (1), Provincial Insolvency 
Act (VY of 1920) can affect the sentence-——Whether Magisirale can cancel the 
previous sentence. 

It is not possible for a Magistrate who has passed a sentence of imprison- 
ment under S. 488 (3) of the Criminal Procedure Code to cancel the sentence 


of imprisonment, merely because the Insolvency Court has issued an order 


1. (1939) 1M L.J. 528: I. L R (1939) Mad. 525, 


*CriR.C.No. 966 of 1939, -> ~ 24th January, 1940. 
CrLR.P. No. 913 of 1939 
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of protection. The sentence of imprisonment isa punishment inflicted for 
breach of the order. Itcannot be considered inthe terms of S.23of the 
Provincial Insolvency Act that a person who has been sentenced under S, 488 
(3) is under ‘imprisonment in execution of the decree ofany court for the 
payment of money.’ 


Maung Tin v. Ma Hmin, (1933) LL.R 11 Rang. 226 (F, B.) and Mahomed 
Aly Mithabhat, In re, A.LR. 1930 Bom 144, relied on. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Chandragiri divi- 
sion dated 29th October, 1939 and made in M.C. No. 104 of 
1938. 

N. Rangachart for Petitioner. 

Respondent not represented. 

The Public Prosecutor (V. L. Ethtraj) for the Crown. 

The Order of the Court was pronounced by 

Burn, J —This is an application to revise the order passed 
‘by the learned Sub-Divisional Magistrate of Chandragiri on the 
29th October, 1939, on an application made to him on the 28th 
‘October, 1939, on behalf of the petitioner. The petitioner 
is the husband of a woman named Akkulamma in whose favour 
the learned Joint Magistrate passed an order in M.C. No. 104 of 
1938 on the 7th February, 1939, directing this petitioner to pay 
his wife Rs. 3-8-0 per mensem as maintenance under S. 488, 
Criminal Procedure Code. The petitioner did not pay in accord- 
ance with that order. Before she could enforce the order, the 
petitioner filed a suit O.S. No. 128 of 1939 in the Court of the 
District Munsif of Tirupati and obtained an interim injunction 
restraining his wife from enforcing the order for maintenance. 
The injunction was in force until 21st July, 1939. On that 
date, the interim injunction was vacated and the petitioner’s 
wife on the 24th July, 1939, applied to the Joint Magistrate to 
direct this petitioner to pay Rs. 17-8-O being the arrears for five 
months. The learned Joint Magistrate issued a distress warrant 
and as the money was not realised, he gave notice to the peti- 
tioner who appeared before bim. The Magistrate found that 
he had without sufficient cause failed to pay the money due to 
his wife under the maintenance order. The Magistrate, there- 
fore, sentenced him to suffer rigorous imprisonment for one 
“month, or until the amount of the arrears should sooner be 
paid. This order was passed on the 23rd October, 1939. On 
the 24th October, the petitioner filed an insolvency petition in 
the Court of the District Munsif and obtained from him an 
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| order for his release under S. 23 (1) of the Provincial Insol- 


vency Act. The District Munsif communicated a copy of this 
order to the Joint Magistrate with a letter dated 25th October 
and the petitioner made an application on the 28th October for 
his release. The learned Joint Magistrate dismissed his applica- 
tion for release and this revision petition has consequently been 
brought. 


The contention on behalf of the petitioner is that the pro- 
tection order passed by the Insolvency Court is a decision of a 
competent Civil Court within the meaning of S. 489 (2), 
Criminal Procedure Code, in consequence of which the Joint 
Magistrate is compelled to cancel the sentence of imprisonment 
passed upon this petitioner. There is no authority for this 
contention. Learned Counsel for the petitioner has referred us 
to the cases reported in Tokee Bibi v. Abdool Khan! and 
Halfhide v. Halfhide?. But we do not think that they have 
any application. In the earlier case there was no sentence of 
imprisonment passed at all. In the second case, the protection 
order had been issued before the sentence of imprisonment was 
passed, and after the sentence of imprisonment was passed, an 
adjudication order had been passed and the protection order 
continued until discharge. Their Lordships of the Calcutta 
High Court said: 


“In our opinion, the fact that he has been adjudicated an insolvent is 
conclusive, so long as the order of adjudication stands, that the petitioner is 
unable to pay his debts, There is also the order of protection. It follows, 
therefore, that the petitioner being unable to pay his debts, is not guilty of 
wilful neglect within the meaning of S. 488, Criminal Procedure Code.” 


It is noticeable that there was also no finding by the 
Magistrate of wilful neglect in that case. The terms of S. 488 
(3) have since been altered.- There is no question now of 
‘wilful neglect.’ The section reads :— 

“If any person so ordered fails without sufficient cause to comply with 
the order, any such Magistrate may, for every breach of the order.......... 
sentence such person.. sses... to imprisonment,” 

This wording shows that in every case-it is the duty of the 
Magistrate to find out whether the person ordered to pay 
maintenance under S. 488 has or has not failed without sufficient 
cause to comply with the order. Neither the protection order 
nor the adjudication order could be conclusive on this point. 
The question is one of fact which the Magistrate has- to decide: 





——a 


1, (1879) LL.R. 5 Cal. 536. 2. (1923) L.L.R. 50 Cal. 867. 
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for himself. Prima facie, of course, it would appear to a 
Magistrate that an order of protection or an order of adjudica- 
tion would be sufficient to show that failure to comply with an 
order to pay maintenance had not been without sufficient cause, 
but it cannot be said that the Magistrate’s hands would be tied 
by the order of the Insolvency Court. Learned Counsel for the 
petitioner has referred us to the decision of Mr. Justice 
Wadsworth reported in Yahia, In rel. That has no bearing upon 
the point before us. The learned Judge has held that arrears 
of maintenance payable in respect of magisterial order under 
S. 488, Criminal Procedure Code, constituted a ‘debt or liability 
provable in insolvency’ within the meaning of S. 46 (3) of the 
Presidency Towns Insolvency Act. The learned Judge has not 
anywhere suggested that a protection order issued by an 
Insolvency Court would necessarily be conclusive for a 
Magistrate making an inquiry under S. 488 (3), Criminal 
Procedure Code. The matter has been dealt'with very clearly 
by Mr. Justice Allsop of the Allahabad High Court in the case 
reported in Shyama Charan v. Angúri Deviz. The learned 
Judge has said: 

“It has also been urged that the mere fact that the applicant has been 
adjudicated an insolvent shows that he is unable to pay for the maintenance 
of his wife and that that constitutes sufficient cause for non-payment. Here 
again I am unable to agree. Learned Counsel has suggested thatthe whole 
of the insolvent’s property vests in the receiver and there 1s nothing left out 
of which he can maintain his wife. This argument overlooks the fact that 
the property of the insolvent which vests in the receiver does not include any 
property which is exempted by the Code of Civil Procedure, 1908, from 
liability to attachment and sale in execution of a decree. Under the provisions 
of S. 60, Civil Procedure Code, as now enacted the salary to the extent of 
the first hundred rupees and one half of the remainder of such salary is 


exempt from attachment. The applicant would therefore, if he is prepared 
to do work and earn a salary, be in a position to support his wife.” 


The learned Judge has also pointed out that: 


“An order passed by a Magistrate under S. 488 (3), Criminal Procedure 
Code, for the imprisonment of a person who fails to pay a maintenance 
allowance is a sentence of imprisonment ” 


That is the word used in the Code itself. The learned 
Public Prosecutor has contended with much force that the 
Magistrate who has passed such a sentence has no power to 
cancel his own order. Learned Counsel for the petitioner has 
discussed the question whether a proceeding under S. 488 is ‘a 
criminal case’ or not. But we think that that is nót a relevant 





1. (1936) 71 M.L.J. 43°. 2. I.L.R. (1938) All. 486. 
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discussion. It appears to us that the orders referred to in 
S. 489 (2) which the Magistrate can cancel or vary are orders 
relating to the amount of maintenance payable. We do not 
think that it is possible for a Magistrate who has passed a sen- 
tence of imprisonment under S. 488 (3) to cancel the sentence 
merely because the Insolvency Court has issued an order of pro- 
tection. The sentence.of imprisonment is a punishment inflicted 
for breach of the order. It cannot be considered in the terms 
of S. 23 of the Provincial Insolvency Act that a person who has 
been sentenced under S. 488 (3) is under ‘imprisonment in exe- 
cution of the decree of any court for the payment of money’. 
This view derives support from. the decisions in Mehr Khan v. 
Mst. Bakht Bharii, Maung Tin v. Ma Hmin2? and Mahomed Ah 
Mithabhai, In res. In the last case, it was held that a wife could 
make an application for maintenance under S. 488, Criminal 
Procedure Code in spite of the fact that she had already obtained 
a decree in the Civil Court for maintenance, payments under 
which were ‘suspended by her husband who had filed an insol- 
vency petition. Moreover even discharge of an insolvent does 
not free him from liability to obey an order under S. 488, 
Criminal Procedure Code. [Vide S. 44 (1) (d) of the Pro- 
vincial Insolvency Act. ] 

For these reasons, we think that the order of the learned 
Magistrate is correct and this revision petition is dismissed. The 
petitioner must surrender to his bail to serve out the remainder 
of the period of imprisonment to which he has been sentenced. 

K. C. Revision Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present:—Sir ALFRED Henry Lionet Leacu, Chief 
Justice AND Mr. JUSTICE IKRISHNASWAMI AIYANGAR, 

Madina Bibi Sahiba .. Appellant® (1st 
Defendant) 





v: 
The Ismail Durga Association through 
its present Secretary Haji Mohammad 
Moulana Sahib and another | .. Respondents (Plaintif 
and 2nd Defendant). 


Transfer of Property Act (IV of 1882), S. 53—Suti for setting aside 
alienation made with intent to defeat or delay credttors—Necessity to file 
suit in representative capacity under Civil Procedure Code, O. 1, r. 8. 


1. (1928) LL.R. 10 Lah. 406. 2: (1933) LL.R. 11 Rang. 226. 
3. ALR. 1930 Bom. 144. ` 
*Appe.l No. 188 of 1937. 29th February, 1940. 
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Where an association got money decrees and in execution attached pro- 


perties and was successfully objected to by the respondent under a sale-deed 
in his favour of the same properties and thereupon the association filed a 
suit, asa result of the removal of their attachment, for a declaration that 
the deed of sale in favour of the respondent was executed in fraud of credi- 
tors ‘nominally and colourably’, but the association did not apply for an order 
under the provisions of O. 1, r. 8 of the Civil Procedure Code (V of 1908) 
permitting it to sue on behalf of all the creditors, 


Held, that 1t was necessary for the association to sue in a representative 
capacity and that, not having done so, the suit should fail. 


As the suit admittedly is one of the nature contemplated by S. 53 of the 
Transfer of Property Act, surely the provisions of that section must be 
applied, especially as there 1s nothing in the section incompatible with O. 21, 
r. 63 of the Code of Civil Procedure. S. 53 does not take away from the 
disappointed decree-holder the right to sue. His right to sue is left 
unaffected. All that the section says is that he must sue on behalf of all the 
creditors, not for himself alone, and this implies no hardship. 


Case-law reviewed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Madura in O. S. No. 31 of 1936. 


K. V. Srinivasa Atyar for Appellant. 


K. Bashyam and V. Minakshisundaram for Respondents. 
The Court delivered the following 


JupcmMents, The Chief Justice.—The appellant is the wife 
of the second respondent. In 1931 the respondent association 
obtained two money decrees against the second respondent for 
an aggregate sum of Rs. 894. In 1934, in execution of these 
decrees the association attached five houses in Madura as pro- 
perty belonging to the judgment-debtor. The appellant objected 
to the attachment and her objection was successful. The 
appellant claimed title to the houses and other properties under 
a deed of sale executed in her favour by her husband on the 
16th of September, 1932. As the result of the removal of the 
attachment the association filed in the Court of the Subordinate 
Judge of Madura the suit out of which this appeal arises for a 
declaration that the deed of sale was executed in: fraud of 
creditors “nominally and colourably”. In the meantime the 
second respondent had been adjudicated an insolvent and per- 
mission of the Official Receiver was sought, and granted, for 
the institution of the suit. The association, however, did not 
apply for an order under the provisions of -O. 1, r. 8 of the 
Code of Civil Procedure permitting it to sue on behalf of ‘all 


the creditorsand in spite of objection proceeded with the suit for 
110 
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its own benefit and not for the benefit of the creditors generally. 
The association based its claim for the relief on two grounds. 
In the first place it said that the transaction was a sham and in 
the second place that the transfer was a fraudulent transaction, 
entered into with a view to defeat and delay the creditors. The 
alleged consideration for the sale-deed was a sum of Rs. 10,000. 
The Subordinate Judge held that the transaction was not a 
nominal one as the appellant had given consideration to the 
extent of Rs. 8,000, but he considered that the transaction con- 
stituted a fraud on the creditors as the properties were worth 
Rs, 18,000. In accordance with this finding he granted the 
association a declaration that the sale-deed was invalid, being a 
fraud on the creditors, and directed that it be annulled. He also 
vacated the order passed in favour of the appellant in the 
execution proceedings, but allowed her to rank as a creditor of 
her husband to the extent of the Rs. 8,000 which she had paid. 


The appellant has‘persisted in her contention that the suit 
as framed did not lie and she disputes the finding of the 
Subordinate Judge that the transaction was a fraud on the 
creditors. If her first contention is sound, it will not be 
necessary for the Court to consider the merits of the case. The 
appellant says that it was incumbent upon the association to sue 
on behalf of itself and all the other creditors of the second. 
respondent and relies on the provisions of S. 53 of the Transfer 
of Property Act. That section says that every transfer of 
immovable property, made with intent to defeat or delay the 
creditors of the transferor, shall be voidable at the option of 
any creditor so defeated or delayed. By the Transfer of 
Property (Amendment) Act, 1929, the following provision was 
added to the section — 

“A suit instituted by a creditor (which term includes a decree-holder 
whether he has or has not applied for execution of his decree) to avoid a 
transfer on the ground thatit has been made with intent to defeat or delay 
the creditors of the transferor, shall be instituted on behalf of, or for the 
benefit of, all the creditors.” 

The appellant says that as this provision has not been com- 
plied with the suit must fail. On the other hand the association 
says that O. 21, r. 63 of the Code of Civil Procedure gives 
to a decree-holder whose attachment has been disallowed the 
right to have the question decided by suit and the rule must be 
read entirely independent of the provisions of S. 53 of the 
Transfer of Property Act. 
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The suit clearly falls within the purview of S. 53 of the 
Transfer of Property Act. Itis not a suit merely for a declara- 
tion tbat the transaction is a bogus one but a suit in which the 
association also seeks to have the transaction set aside on the 
footing that itis a fraud on the creditors. The association 
accepts this, and does not challenge the finding of the Subordi- 
nate Judge that consideration passed from the wife to the 
husband to the extent of Rs. 8,000. As the suit admittedly 
falls within S. 53, it can only be maintained if the association 
has obtained the permission of the Court under O. 1, r. 8 of 
the Code of Civil Procedure to sue on behalf of all the 
creditors. The words “on behalf of, or for the benefit of, all 
the creditors” in S. 53 of the Transfer of Property Act are 
taken from O. 1, r. 8of the Code of Civil Procedure, which 
provides that where there are numerous persons having the same 
interest in‘ one suit, one or moreot them may, with the permis- 
sion of the Court, sue or be sued, or defend on behalf of or for 
the benefit of all persons interested. If.a suit has to be brought 
in a representative capacity, it can only be maintained when it has 
been instituted in compliance with the provisions of this rule. 
This was laid down by the Privy Council in Kumaravel 
Chettiar v. Ramaswams Asyari. 


Before S. 53 of the Transfer of Property Act was 
amended, there was a conflict in India on the question whether 
a decree-holder, who was compelled to file a suit as the result of 
a successful objection to the attachment, was compelled to sue 
on behalf of himself and all the other creditors. This Court 
was of opinion that it was not necessary for him to sue in a 
representative capacity. (See Pokker v. Kunhamad2 and Rama- 
swami Chettiar v. Mallappa Reddiar3,) The decision in the 
latter case was that of a Full Bench. The Calcutta and the 
Bombay High Courts were of the opinion that it was necessary 
for the plaintiff to sue in a representative capacity. (See Hakim 
Lal v. Mooshahar Sahut.) The decisions of this Court and that 
of the Calcutta High Court arose out of suits which followed 
unsuccessful proceedings in execution. The Bombay cases are 
Burjorji Dorabji Patel v. Dhunbai and Ishvar Timappa v. 





1. (1933) 65 M.L.J. 87: L.R. 60 I.A. 278: I.L.R. 56 Mad. 657 (P.C.). 
2. (1918) 36 M.L.J. 231: IL.L.R. 42 Mad. 143. | 
3, (1920) 39 M.L.J. 350: I.L.R. 43 Mad. 760 (F.B.). 

4. (3907) I.L.R. 34 Cal. 999. 5. (1891) I.L.R. 16 Bom. 1. 
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Devar Venkappat. These cases did not arise directly out of 
execution proceedings, but the Court indicated that a suit of the 
nature of the present one should be brought in a representative 
capacity. It seems to me that the amendment of S. 53 of the 
Transfer of Property Act by the insertion of the provision that 
d suit instituted by a creditor shall be instituted on behalf of, 
or for the benefit of, all the creditors must have been intended 
to put an end to this controversy. The words in brackets 
“which term includes a decree-holder whether he has or has not 
applied for execution of his decree” which follow the word 
“creditor” in the section, in my opinion, makes this clear. If 
this is the case the association is clearly out of Court. - 


But even if the question had to be decided on the reading 
of S. 53, without taking into consideration what has gone 
before, it would still be difficult to accept the association’s 
argument. As the suit admittedly is one of the nature contem- 
plated by S. 53 of the Transfer of Property Act surely the 
provisions of that section must be applied, especially as there is 
nothing in the section incompatible with O. 21, r. 63 of the 
Code of Civil Procedure. S. 53 does not take away from the 
disappointed decree-holder the right to sue. His right to sue is 
left unaffected. All the section says is that he must sue on 
behalf of all the creditors, not for himself alone, and this implies 
no hardship. If the suit is successful and the judgment-debtor 
has not become insolvent, he has still the right to attach the 
property. If the judgment-debtor has become insolvent, then 
the right to attach is gone entirely and the decree-holder can 
only look to the Insolvency Court for payment. The require- 
ment of S. 53 saves the filing of unnecessary suits and saves the 
judgment-debtor from-being harassed by other creditors. I 
hold that it was necessary for the association to sue in a repre- 
sentative capacity and that, not having done so, the suit must 
fail. The same view of the law has been taken by the Calcutta 
High Court in Ekkari Ghose v. Sidheswar Ghose? and by the 
Rangoon High Court in 4. K. A.C. T, V. Chettiar v. R. M. A. 
R. S. Firm’, Maung Tun Thein v. Maung Sint and Asgar Ali 
y, C. V. R. M. Firms, l ` 





1. (1902) LL.R. 27 Bom. 146. 2. (1935) 62 C.L.J 548. 
3. (1934) LL.R. 12 Rang. 666. 4. (1934) I.L.R. 12 Rang. 670, 
o7. 5. (1935) LL.R. 14 Rang. 81. 
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Mr. Basbyam has asked that the association be allowed to 
amend the plaint and turn the suit into a representative one. 
In support of this application Mr. Bashyam has pointed to the 
fact that before the suit was instituted the association had 
obtained leave from the Official Receiver and the leave was 
conditional on the association depositing in Court to the credit 
of the insolvent’s estate any amount realised by him as the 
result of the suit. Mr. Bashyam has also pointed out that the 
declaration asked for was a declaration that the disputed trans- 
action was a fraud on the creditors. If the failure to sue ina 
representative capacity was the result of oversight, the Court 
might have been disposed in these circumstances to allow the 
amendment, but that is not the case. The appellant in her 
written statement raised this very question and an issue was 
framed onit. The association preferred to contest the validity 
of the appellant’s averment and succeeded in the argument 
before the Subordinate Judge. Having gone to trial on this 
issue, it is now far too late in the day for the association to ask 
for leave to amend. It would be opposed to principle and 
accepted authority to allow the amendment. The course which 
the association should have adopted when the question was 
raised was to apply to the Court for permission to sue on 
behalf of all the creditors. This the association did not do and 
it has only itself to blame for the failure of the suit. 

The appeal will be allowed with costs in this Court and 
below. 


Krishnaswami Aiyangar,'J.:—I1 agree. 
K. C. Appeal allowed. 


D etiaai 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—MR. JUSTICE KING. 


C. Jayaram Mudaliar .. Appellani* (Plaintif) 
v. 
Lakshmi Ammal .. Respondent (Defendant). 


Husband and wife—Suit for restitution of conjugal righis—Suit by hus- 
band who had nothing to do with his wife for 20 years after marriage— 
Plaintiff rejecting prior offer by wife to join him—~Discretion of Court to 
refuse decree for restitution. 

Where the husband who sued for restitution of,conjugal rights has had 
nothing todo with his wife for 20 years after his marriage, and at least 13 
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years after she attained puberty and had definitely rejected ‘the last offer 
made by the wife through a family friend to join him, 


Held, the Court was justified in refusing the plaintiff a decree for resti- 
tution in the exercise of its discretion. 


Case-law examined. l 
Appeal against the decree of the Principal Judge, City 
Civil Court, Madras dated 29th November, 1937 and passed in 
O. S. No. 504 of 1936. 


T. K. Rangaswams Atyangar for Appellant. 
P. Krishnamachart for Respondent. 
The Court delivered the following 


JUDGMENT.—This appeal arises out of a suit filed by a 
husband against his wife for the restitution of conjugal rights. 
The parties are Hindus and Mudaliars. The undisputed facts 
are these. The marriage took place in June, 1916, when defen- 
dant was nine years old. It was brought about largely by an 
elderly relative of both parties named Ponnambala. who also 
executed a will making provisions in favour of both parties to 


‘take effect on the death of his widow. About 1921 when 


Ponnambala was dead and defendant had not yet attained 
puberty, plaintiff married a second wife, also then an immature 


‘girl. She was his sister’s daughter. She attained her puberty 


within a few months, and ever since has lived with the plaintiff. 
Defendant attained puberty in 1922 or 1923, but continued to 
live with her parents. In 1926 occurred the only correspondence 
between the parties or their families until shortly before the suit. 
Plaintiff wrote to both defendant and defendant’s father com- 
plaining that defendant had not been sent to him, and’ calling 
upon her father to bring lêr of “One or two auspicious days, 
threatening legal proceedings if they refused. Defendant’s 
father replied expressing his anxiety that defendant’s married 
life with plaintiff should begin, but pointing out that according 
to custom it was plaintiff’s duty to come to him and have the 
nuptial? ceremony performed in his house. Nothing: further 
was communicated by plaintiff. In 1927 defendant's fath er.died. 
In May, 1936, Ponnambala’s widow died, and plaintiff took 
possession of certain property under plaintiff’s wil. On May 
22, a lawyer’s notice was sent to him on behalf of ‘defendant 
calling upon him to vacate the property, which defendant claimed 
was hers-under. the terms of the will. - Within four days of- the 
receipt of this notice plaintiff replied by a lawyer’s notice 
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demanding that defendant should come and live with him, and 
he followed up this notice in July by filing the present suit. 


These are the undisputed facts. The case, as put forward 
by plaintiff, was that his second marriage was undertaken by 
him owing to the delay in defendant’s attainment of puberty. 
Defendant’s father was so angered by this conduct that he called 
a caste meeting which resolved that the members of the caste 
should henceforward dissociate themselves from plaintiff because 
he had married his sister’s daughter. Defendant’s family 
failed in their duty to inform him of defendant’s puberty and 
to bring defendant to his house. Jt was impossible for him, 
even if it had been otherwise customary, to go to defendant's 
house owing to his bitter resentment at defendant’s father’s 
actions. Not only in 1926 but on other subsequent occasions 
plaintiff attempted through various messengers to persuade 
defendant’s people to send her, but they refused. 


The learned City Civil Judge dismissed the suit. He held 
that plaintiff’s original intention was to marry only his second 
wife. He was persuaded by Ponnambala to marry defendant, 
but after Ponnambala died he had no intention whatever of 
treating her as his wife. Plaintiff’s letters in 1926 were cold 
and formal, and were written by him in the certain knowledge 
that his proposals would be rejected. The other alleged 
attempts to secure the company of defendant have not been 
proved and did not take place. On the other hand plaintiff 
deliberately rejected overtures made in about 1930 by defen- 
dant’s family through D. W. 2 that he should arrange to fetch 
her. The suit has been filed, not because plaintiff really wanted 
the society of his wife, but in order to overcome her opposition 
to the claims which he put forward under Ponnambala’s will. 
The granting of a decree in a suit of this kind is an equitable 
relief, and as plaintiff has neglected his wife for this long 
period, and has brought his suit for the sole purpose just men- 
tioned he is not entitled to such relief. 


In the appeal arguments the findings of fact on the question 
of plaintiff’s attitude are contested, and the case for plaintiff put 
in this form. It is the wife’s duty to join the husband. 
Normally in the caste of the parties the nuptial ceremony is 
performed in the husband’s house. Plaintiff may have’ been 
obstinate in insisting upon this condition, but in view of 
defendant’s father taking the lead in virtually excommunicating 
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him he could not reasonably be expected to submit to the 
indignity of approaching him first. In any case defendant is 
as obstinate as the plaintiff and the delay is as much due to her 
as to him. There is no fear of physical violence or cruelty. 
Plaintiff's immediate motive for filing the suit is admitted, but 
it is not necessarily a sordid motive. It may well be to the 
advantage of both parties to settle their disputes in regard to 
Ponnambala’s will by a general reconciliation. 


The foundation of fact upon which this argument must 
rest is threefold: 


(+) The truth of the caste meeting and its resolution. 


(it) The truth of the assertion that the wife's people 
must bring the wife to the husband. 


(ii) The truth of plaintiff’s case that he has made 
repeated efforts to secure the company of his wife. 


The learned City Civil Judge has discussed all these points 
in detail. On the first question he shows how the caste meeting 
is not referred to in plaintiff’s letters in 1926, and how meagre 
the evidence is which was adduced in its support. Only one 
witness (P. W. 4) was cited to corroborate plaintiff in this 
matter. The learned Judge says he was ‘not impressed with 
this witness’ and points out that even he says that the resolution 
was not put into force and was rescinded in 1931. The learned 
Judge is clearly right in holding that if ever such a meeting 
were held there ought to have been ample evidence to prove it. 


On the second point the evidence of plaintiff’s own witness 
is clear that the nuptial ceremony may take place in the house 
of either party, and P. W. 2 admits that in the case of defen- 
dant’s four sisters all the nuptial ceremonies took place in 
defendant’s father’s house. The learned Judge also finds that, 
if the ceremony is to take place in the husband’s house, though 
it may not be necessary for the husband himself to fetch his 
bride he should send some relations or friends ceremonially to 
do so and this plaintiff entirely omitted to arrange for. That 
finding was not seriously challenged in the arguments. 


On the third point the learned Judge has given good 
reasons for rejecting plaintiff’s explanation that the second 
marriage was due to his sexual impatience. He contrasts the 
legal formalism of plaintiff’s letters in 1926 with the cordial 
terms in which defendant’s father replies, and in paragraph 14 
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of his judgment shows how the evidence entirely fails to establish 
that plaintiff made any other attempts to get his wife. I have 
been taken through the whole evidence in the case and can see 
no reason to differ from the learned Judge’s final conclusion 
that at no time did plaintiff really want his wife’s society. It 
must also be remembered in this connection that defendant’s 
father died in 1927, so that plaintiff’s chief difficulty (according 
to his own contention) was removed nine years before the suit 
was filed and that according to the evidence of D. W. 2 which 
the learned Judge accepts, plaintiff refused in or about 1930 to 
take the necessary measures to get his wife. 

The question then arises whether on this view of the facts 
the learned Judge made a right use of his discretion in refusing 
plaintiff a decree. It is not seriously disputed that this relief is 
discretionary. Whatever may have been said a generation or 
more ago (see Dadajt Bhikaji v. Rukmabatl, Purushotamdas 
Maneklalv. Bat Mani?) it is now well established (see Bai Jiu v. 
Narsingh Lalbhai8, Ude Singh v. Mst. Daulai Kaurt, Rukmant 
Ammal v. T. R. S. Chari5) that this discretion can and should 
be exercised by a Court. There have been two cases in Lahore, 
cases, no doubt, in which the parties were Muhammadans, where 
the failure of a husband to send for his wife for two and three 
years respectively after her puberty has entailed the dismissal of 
his suit (see Mt. Nawab Bibi v. Allah Ditia®; Imam Baksh v. 
Mt. Amran7.) In Bas Jivi v. Narsingh Lalbhas® the learned 
Judges say, 

“In the absence of legislation it appears, therefore, on the whole that the 
Court’s desire to consider the entire conduct of the parties soas to be able 
to judge whether the plaintiff deserves at the hands of the Court the relief 


which he seeks, and whether such a relief is not unreasonable in the parti- 
cular case against the defendant”, (at p. 341.) 

In Ude Singh v. Msi. Daulat Kaur’ the learned Judges 
say 

“The Court in each case will consider the entire conduct of the parties 

and if it comes to the concluston that the husband has been guilty of continued 
neglect of the wife and has deserted her and the suit has not been instituted 
bona fide, the suit will be dismissed” (at p 897.) 

It is true that in Apturu Seenayya Reddi v. Apturu Man- 
gamma’ the learned Judges point out that there is no duty cast 
upon a Hindu husband to beg his wife to return to him, but that 





1. (1886) I.L.R. 10 Bom. 301. 2. (1896) I.L.R. 21 Bom. 610. 
3. (1926) LL.R, 51 Bom, 329. 4. (1934) L.L R. 16 Lah. 892. 
5. (1935) 69 M.L.J. 210. 6. ALR. 1924 Lah, 188 (2). 
7. 


A.LR. 1928 Lah. 700. 8. A.L.R. 1927 Mad. 1159. 
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isa case of a wife’s suit for separate maintenance, where the 
considerations which determine the result of the suit are not 
necessarily the same as those in a suit for restitution of 
conjugal rights; and a case too which can be distinguished on 
the facts, for there the wife made no request to the husband to 
take her. Applying the principles of the Bombay and Lahore 
cases just quoted, and bearing in mind the facts in this case that 
plaintiff has had nothing to do with bis wife for 20 years after 
his marriage, and at least 13 years after she attained puberty, 
and that plaintiff has definitely rejected the last offer made by. 
defendant through D.W. 2 in 1930 to join him, I am of opinion 
that the learned City Civil Judge was justified in refusing the 
plaintiff a decree. This appeal accordingly fails, and is dismis- 
sed with costs. 
KS, me Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LioneL Leaca, Chief 
Justice AND MR. JUsTICE KRISHNASWAMI AIYANGAR,. 
T, S. Pichu Ayyangar .. Appellani* (2nd Plaintiff) 
v. 

Sri Perarulala Ramanuja Jeer 

Swamigal, Dharmakartha and 

Manager of Sri Alagia Nambi- 


rayar Temple .. Respondent (Defendant). 
Ciel Procedure Code (V of 1908), S. 105—Preliminary issue decided in 
plaintif s' favour—Reversal on revision by High Court—Dismissal of suit by 
trial Court—A ppeal—Correciness of the Order in Revision if could be 


considered in the appeal. 


Madras Hindu Religious Endowments Act (II of 1927), S. 63 ()— 
Refusal of Board to hold inquiry or frame a scheme—Court if can frame a 


‘scheme, 


Worshippers filed a suit in the District Court for settling a scheme. The 
main objection was that Court had no- power to frame a scheme. The 
District Judge found the issue in favour of the plaintiffs but on revision the 
High Court reversed the order. In consequence the District Judge dismissed 


ethe suit and plaintiffs appealed, and a preliminary objection was taken that 
‘the decision of the Judge in revision was final and cannot be questioned in 


appeal. 
Held. as the order in Revision affected the decision} of the trial court 


“when passing decree itis clearly open to the Court on appeal by virtue of 
S. 105 to consider its correctness. 


Held, further on the merits: 


~ §. 63 of the Madras Hindu Religious’ Endowments Act does not give 
authority to the Court to frame a scheme in the event of the Board refusiug 
todo so. The only orders which the section refers to are: (1) an order 


* Appeal No. 229 of 1937, -. Oth March, 1940. 
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settling a scheme, (2) an order modifying a scheme, and (3) an order can- 
celling a scheme. The words “institute a suitın the Court to modify or set 
aside such order” are intended only to refer to an order settling a scheme or 
modifying or cancelling one. 


Fenkatasami v. Stridevamma, (1886) I.L.R. 10 Mad. 179, (FE.B.) 
distinguished. 


S. 65 is merely intended to give the Court power, after a scheme has been 
framed to modify or cancel it at any time. Nor is there any residuary power 
in the Court to frame a scheme. The powers under S. 92, Civil Procedure 
Code, have been replaced by the Madras Hindu Religious Endowments Act 
and that Act alone can be looked at for ascertaining the powers of a Court to 
frame a scheme. 


Appeal against the Decree of the District Court of 
‘Tinnevelly in O. S. No. 4 of 1935. 


C3 K. V. Sesha Ayyangar and R. Desikan for Appellant. 
K. E. Rajagopalachariar for Respondent. 
The Court delivered the following 


JUDGMENTS, The Chief Justice.—In 1933 an application 
was made by 20 worshippers of the Sri Alagianambirayar 
temple in the Tinnevelly District to the Madras Hindu Religious 
Endowments Board for an order directing an inquiry to be held 
into the question whether the Board should frame a scheme for 
the administration of the temple and its endowments. The 
Board held an inquiry and as the result of the investigation de- 
cided that it was not necessary to frame a scheme. The appli- 
cants then filed a suit in the Court of the District Judge of 
Tinnevelly with the object of obtaining the settlement of a scheme 
under a decree of the Court. The suit was defended by the 
trustee, who is the respondent in this appeal. It is unnecessary 
to set out all the objections to the suit. It is sufficient to say 
that the main objection was that the Court had no power to 
frame a scheme. On this question a preliminary issue 
was framed and was answered by the District Judge in 
favour of the plaintiffs. Thereupon the respondent applied 
to this Court to reverse the order in exercise of its revisional 
powers. The application was heard by Venkataramana Rao, J., 
who decided that the District Judge had erred in holding that 
ihe suit lay. In addition to allowing the petition the learned 
Judge dismissed the suit. On the order being communicated to 
him the District Judge passed a formal decree dismissing the suit 
with costs. The.appeal is from that decree. Before proceeding 
to discuss‘ the merits of the appeal it is necessary to dispose of 
a preliminary objection raised by the respondent, who says that 


Leach, CJ. 
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the order of Venkataramana Rao, J., was final and therefore 
the appeal does not lie. 

S. 115 of the Code of Civil Procedure which confers upon 
the Court its power of revision states that if the Subordinate 
Court appears to have exercised a jurisdiction not vested in it 
by law, or to have failed to exercise a jurisdiction so vested, or 
to have acted in the exercise of its jurisdiction illegally or with 
material irregularity, the Court may make such order in the 
case as it thinks fit. The section only contemplates an order 
which is appropriate to the application; and the order of 
Venkataramana Rao, J., dismissing the suit was not appropriate. 
Having decided that the District Judge had erred on the preli- 
minary issue he should have set aside his ruling and directe 
the District Judge to dispose of the suit in accordance wit 
law and not to have dismissed the suit himself. The order 
of Venkataramana Rao, J., was an interlocutory order and the 
preliminary objection must be decided on this footing. 

In support of his contention that the decision of Venkata- 
ramana Rao, J., is final the learned Advocate for the respondent 
has quoted Ram Kirpal v. Rup Kuari, Mubarak Hussain v. 
Bshari2 and Hook v. Admintstrator-General of Bengal, but as 
the present case is clearly governed by S. 105 of the Code of 
Civil Procedure they are not in point and I do not propose to 
pause to examine them. That section says: 


“(1) Save as otherwise expressly provided, no appeal shall lie from any 
order made by a Court in exercise of its original or appellate jurisdiction ; 
but, where a decree is appealed from, any error, defect or irregularity in any 
order, affecting the decision of the case, may be set forth as a ground of 
objection in the memorandum of appeal. 

(2) Notwithstanding anything contained in sub-S. (1), where any party 
aggrieved by an order of remand made after the commencement of this Code 
from which an appeal lies does not appeal therefrom, he shall thereafter be 
precluded from disputing its correctness.” 


Authority is given here to the Court to setasidean erroneous 
order affecting the decision of a case, unless it be an order of 
remand from which an appeal lies and no appeal is filed. Sub- 
S. (2) appeared in the Code for the first time in 1908. Now 
the order of Venkataramana Rao, J., certainly affected the 
decision of the case, As the result of the order, the District 
Judge was left with no other course open to him but to dismiss 
the suit. Therefore the order is one which directly falls within 

1. (1883) L.R. 11 LA. 37: LL.R. 6 All, 269 (P.C.). 


(1894) ILL.R. 16 All. 306 
3. (1921) 40 M.L.J. 423: L.R. 48 LA. 187: I.L.R. 48 Cal. 499 (P.C.). 
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sub-S. (1) of S. 105. If the argument of the learned advocate 
for the respondent were to be accepted it would mean that this 
suit would be decided by an interlocutory order and there would 
be no appeal either to this Court or to the Privy Council. The 
order of Venkataramana Rao, f., was not appealable. The 
Letters Patent of this Court expressly provide that an order 
passed in revision shall not be subject to an appeal and S. 3 of 
the Code of Civil Procedure says that no appeal shall lie to His 
Majesty in Council from the decree or order of one Judge of a 
High Court. Theretore the order of Venkataramana Rao, J., 
does not fall within the purview of S. 109 of the Code which 
provides for appeal to His Majesty in Council from a final 
order or a decree of a High Court. The present appeal is from 
the decree, and as the order affected the decision of the Court 
when passing decree it is clearly open to this Court by virtue of 
S. 105 to consider its correctness. 

I will now turn to the merits of the appeal. S. 62 of the 
Madras Hindu Religious Endowments Act, 1926, says that 
when the Board has reason to believe that the trustee of a 
math or excepted temple has been misthanaging the endowments 
or has been spending or alienating them for improper purposes, 
or when not less than twenty persons having interest make an 
application to the Board stating that in the interests of the proper 
administration of the endowments a scheme of administration 
should be settled, the Board may hold an inquiry. The Board 
cannot be compelled to hold an inquiry. If it decides that an 
inquiry is not necessary, the applicants can carry the matter no 
further. So much is conceded by the learned Advocate for the 
appellant. Thc decision of the appeal depends upon the inter- 
pretation to be placed on sub-S. (4) of S. 63, but the sub- 
section must be read in conjunction with the first part of 
sub-S. (1) and sub-S. (3). The first part of sub-S. (1) of 
S. 63 reads as follows: 


“If after making the inquiry referred to in S. 62 the Board is satisfied 
that the trustee concerned has mismanaged the endowments of such math or 
temple or has spent or alienated them for improper purposes, or that, in the 
interests of the proper administration of such endowments, a scheme of 
administration should be settled, the Board may, after consulting in the 
prescribed manner the trustee and the persons having interest, by order 
settle a scheme of administration for the endowments connected with such 
math or temple.” 


Sub-Ss, (3) and (4) are in these words :— 


(3) The Board may at any time by order and in the manner provided in 
sub-S. (1) modify or cancel a scheme settled under that sub-section. 
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(4) Every order of the Board under this sub-section shall be published 
in the prescribed manner. 
= The trustee or any person having interest may within six months of the 
date of such publication institute a suit in the Court to modify or set aside 
such order.” l 


For the appellant it is said that inasmuch as sub-S. (4) 
gives a person having interest in an endowment to institute 
a suit in the Court to modify or set aside an order under 
this section the power must include a power to the Court to 
frame a scheme, if the Court sets aside an order of the Board 
refusing to do so. It is also said that the Court has power to 
frame a scheme by reason of S. 65 to which I shall refer later. 
It is further said that apart from the provisions of the Madras 
Hindu Religious Endowments Act, 1926, there is power in the 
Court to frame a scheme. 


I agree with Venkataramana Rao, J. that S. 63 does not 
give authority to the Court to frame a scheme in the event of 
the Board refusing to do so. The only orders which the section 
refers to are: (1) An order settling a scheme; (2) an order 
modifying a scheme, and (3) an order cancelling a scheme. I 
consider that the words “institute a suit in the Court to modify, 
or set aside such order” are intended only to refer to an order 
settling a scheme or modifying or cancelling one. 


Mr. Sesha Ayyangar on behalf of the appellant has refer- 
red us to Venkatasami v. Siridevammal and Reasut Hossain v. 
Hadjee Abdullah®. In Venkatasami v. Stridevammat a Full 
Bench of this Court held that an order rejecting an application 
for the appointment of a receiver was an order passed under 
S. 503 of the Code of 1882, (now O 40, r. 1 and was therefore 
appealable under S. 588, CI. (24) (now O. 43, r. 1, Clause (s))- 
An appeal was given from an order appointing a receiver, but 
nothing was said with regard to an appeal from an order refu- 
sing to appoint a receiver. The Court considered that as there 
was an appeal from an order appointing a receiver it followed 
that there must be an appeal from a negative order. This 
meant that on appeal the Court could appoint a receiver, if an 
appointment had been improperly refused by the Court below. 
Mr. Sesha Ayyangar says that in asmuch as the Court has the 
power to set aside an order of the Board to frame a scheme 
under S. 63 it can set aside the order refusing to settle a scheme 





1. (1886) LL R. 10 Mad. 179 (F.B.). 
2, (1876) L.R. 3 I.A. 221: LL.R. 2 Cal. 131 (P.C.). 
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and if it does so this must imply a power to frame a scheme. 
This does not follow. The Act may vest in the Board the 
power to frame a scheme and in the Court only the power to 
modify or cancel it, and this is my reading of the Act. The 
Board must in the first instance frame a scheme. The Court 
can modify or cancel it, but it cannot take initial action. There- 
fore it is not a question of the Court having power to do some- 
thing and refusing to do it, as in Venkatasams v. Stridevanimat 
and that makes all the difference. The decision in that case 
was based on Reasut Hossain v. Hadjee Abdullah? the second 
case quoted by Mr. Sesha Ayyangar. 

If sub-S, (4) were to be held to apply to the Order of the 
Board in this case, what would be the result? The Court would 
have to set aside the order, but it could not pass any further 
order, because the power to frame a scheme is in the Board. 
Venkataramana Rao, J. put the position here very aptly i in these 


words: 

“So when the Board declines to frame a scheme there is no use in the 
Court setting at naught that discretion because there is no power in the Court 
to compel the Board to frame that scheme. Unless the Court has got that 
power it would be futile to set aside such an order”. 

In my opinion the Legislature never intended sub-S. (4) to 


have application except to orders of the Board framing schemes 
or modifying or cancelling them. 

This brings me to the second contention of the appellant. 
S. 65 says that “any scheme of administration which has been 
settled by a Court under S. 63”, or which under S. 75 is deemed 
to be a scheme settled under the Act may, at any time, for 
sufficient cause be modified or cancelled by the Court in a suit 
instituted by the Board or the trustee or any person having 
interest but not otherwise. Mr. Sesha Ayyangar says that the 
words “any scheme of administration which has been settled by 
the Court under S. 63” must be read as meaning that the Court 
is given power to settle a scheme in any circumstances. I 
cannot read S. 65 in this way. The Court has power to settle a 
scheme, but it must be a scheme which has first been framed by 
the Board. S. 65 is merely intended to give the Court power, 
after a scheme has been framed, to modify or cancel it at any 
time. 

Iam also unable to accept the argument that there is a 
residuary power in the Court to frame a scheme. The first Act 
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relating to the Madras Hindu Religious- Endowments was 
passed in 1923. Before then a scheme for the management of 
a temple could only be framed in accordance with the provisions 
of S. 92 of the Code of Civil Procedure, and the suit required 
the sanction of the Advocate-General to its institution. It is 
common ground that since 1923, S. 92 has ceased to apply and 
that the Madras Hindu Religious Endowments Board has taken 
the place of the Advocate-General. The scheme of the first Act 
was to place in the Board power of supervision of Hindu 
temples and maths in this Province and in proper cases the 
control of the management, and this is the scheme of the present 
Act. As 5. 92 of the Code of Civil Procedure has now 
been replaced by the Madras Hindu Religious Endowments 
Act, 1926, so far as Hindu Religious Endowments of this 
Province are concerned that Act alone can be looked at for 
ascertaining what the powers of the Court are. There can be 
no residuary powers because the former powers are taken away 
by the present Act. The only section which has application here 
is S. 63, and, as I have indicated, this section in my judgment 
gives no power at all to the Court to frame a scheme when the 
Board has refused to do so. I consider that Venkataramana 
Rao, J., correctly interpreted the Act in his order of revision 
and consequently I hold that the appeal fails and should be 
dismissed with costs. f 

Krishnaswami Aiyangar, J.—I agree with my Lord, the 
Chief Justice on both the points dealt with in the judgment just 
now delivered. On the second point, which turns on the true 
construction of the last sentence in 5. 63 (4) of the Madras 
Hindu Religious Endowments Act, I desire to add a few words 
of my own. That clause runs as follows :— 


“ The trustee or any person having interest, may within six months of 
the date of such publication institute a suitin the Court, to modify or set 
aside such order” 


The words “such publication” and “such order’ in this 
clause have reference obviously to the kind of order mentioned 
just previously, in the earlier portion of the same sub-section 
which directs the publication of “every order of the Board 
under this section” in the prescribed manner. The order with 
which we are here concerned is no doubt an order of the Board, 
but is it also one under this section so as to give to the appel- 
lants a right to institute a-suit to modify or set it aside? I was 
at first impressed by the argument that the point is covered by 
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the decision of the Full Bench in Venkatasamt v. Stridevammal, 
but on further consideration, I think that that view cannot be 
sustained. The above decision was rendered no doubt on 
similar words but occurring in a different enactment, namely, the 
Code of Civil Procedure, 1882. By S. 588 (24) of that Code 
corresponding to O. 43, r. 1 (s) of the present Code, an appeal 
was allowed against, amongst others, orders under S. 503. S. 503 
contained the various provisions relating to the appointment of 
a receiver, his rights and duties etc., but said nothing about the 
dismissal of an application made under the section, a feature 
which is common to both the old and the new Codes. The 
argument was advanced that an appeal was permitted only in 
respect of an affirmative order, that is tosay, orders granting the 
application, and none against an order refusingit. The conten- 
tion was negatived. the Court holding that even an order reject- 
ing the application was an order passed under the section and was 
therefore appealable under S. 588 (24). The result was that, 
in the view of the Full Bench, an order under the section, com- 
prehended both classes of orders positive as well as negative. 
Here then, it is said, we have a construction of the words 
orders under a section, and the question is, are we free to 
adopt a different construction in respect of what is practically 
the same language in the Madras Hindu Religious Endowments 
Act? 


Two reasons in particular have operated on my mind 
in persuading me to assent to the opinion expressed in the 
judgment of the learned Chief Justice. In the first place, 
it is to be observed that there is nothing in common between 
the Code of Civil Procedure, and the Hindu Religious Endow- 
ments Act; or to say the same thing in other words, the two 
statutes are notin pari materia. Further the judgment of the 
Full Bench appears to have proceeded on considerations, which 
have little or no application to an Act like the one with which 
we are concerned. Parker, J., felt compelled to place a reasonable 
construction on the Act, and pointed out that the opposite 
construction could not have been intended by the Legislature. 
Brandt, J., laid stress on principles and expediency, and held 
that the view of the Full Bench was more consonant with the 
general principles of the Code and the rules of construction. 
But it cannot be said that there is anything in the general 
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principles of the Hindu Religious:Endowments Act, which as: 
pointed out by my Lord, “can be.said to lend support to the 
construction accepted in the case cited. The purpose and scope 
of the Madras Hindu Religious Endowments Act are quite. 
different and leave no room for doubt that it was the.intention 
of the Legislature- to vest the- supervision and control of 
retigious institutions in a Board composed of men specially 
qualified by their knowledge and equipment to. discharge the 
duty entrusted.to them. by.the Act. It is therefore right to 
say that in a statute of this kind, we should require language 
more explicit than we have, to give a right of suit against the 
decisions of a body composed presumably of persons having. 
expert knowledge in the special field of Hindu Religion and 
charities. l 

Secondly, and this in my view is a more powerful argu- 
ment against the appellant, the Court should be slow to 
adopt a construction which is not likely to afford a real and 
effective remedy to the complaining party. The initial duty’ 
of framing a scheme rests with the Board and with the 
Board only, and all that the Court can do, assuming it has 
the power, is to modify orset aside its order of reftisal, and 
not to compel it to frame a scheme. There isnothing in Ss. 63, 
64 and 65, to warrant our holding that the Court by its decree 
can itself frame a scheme in the suit. To imply such a power 
in the Court from the opening words of S. 65 namely, “Any 
scheme of administration which has been settled. by a Court 
under S. 63” is to place an unreasonable construction on these 
words, and cannot be permitted. .Is the Court then to be placed 
in a position in which it is merely to set aside the order and 
still leave it open to the Board to refuse to frame a scheme, in 
other words to stultify itself? I-think not. 

I therefore feel, that whatever might be the meaning of the 
words in question in some other enactinent or in some other 
context, it is not correct to construe S. 63 as conferring a right 
of suit against a refusal to frame a scheme under the section. 


K.S. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: SIR ALFRED Henry LioneL Leacs, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


Sri Kallalagar Devasthanam; Madura, 
through its Executive Officer, E 
“K.N. Radhakrishna - ` - -< Petitionér* | 
Uv. i i ' 
The District Collector, Madura |.” Respondent: 


t ~ 


Madras Hindu Religious Endowments Act (II of 1927), S, 44-B—Order ` 


refusing to direct resumption of service inams—A ppealabiltty. 

The District Colléctor is empowered by cl. (d).(1) of S. 44-B to make the- 
order of resumption in a case where the Collector refuses to make it in the 
first instance. Not only are the words ‘ ‘confirming, modifying or cancelling” 
in the clause is ‘of sufficient amplitude but it is an ordinary incident of the 


powers of an appellate tribunal to make the order which the tribunal of first: 


instance failed to, make. 
Venkatasams v. Stridevamma, 1586) 1.L.R. 10 Mad 179 (F.B.), applied. 
Pichu Ayyangar v. Sri Perarulala Ramanuja Jeer Ss wamigal, (1940) 
1 M.L.J. 882, distinguished. 


Petition under Cls. 2 and 7 of the Letters Patent and 151, 
Civil Procedure Code, praying that 1 in the circumstances stated: 
in the affidavit filed therewith the High Court will be pleased to 
issue a Writ of Certiorari calling for the records in D. Dis. 
No. 8921-39 dated 6th January, 1940, of the Collector of 
Madura and quash the said order of the Collector and to order 


that the costs.incident to this application be paid to'the petitioner | 


by the respondent. 

V. V. Chowdhary, Seshachalapathy, N. Koteeswara Rao 
and 4. Venkatasami for Petitioner. 

T. Krishna Row for The Government Pleader for Respon- 
dent. 

The Court made the following 

ORDER. The Chief Justice. — The petitioner is the trustee 
of the Sri Kallalagar Devasthanam, Madura. He applied'to the 


Revenue Divisional Officer, Melur, for orders under S. 44-B of: 


the. Madras Hindu Religious Endowments Act, 1926, directing 
the resumption of certain service inams granted by the temple. 
The Revenue Divisional Officer rejected the applications and 
the petitioner then filed appeals to the Collector of Madura, who 
held that there was no right.of appeal and consequently passed 
an order dismissing them all. The petitioner has now asked 
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this Court to quash the order of the Collector and to direct him: 
to hear the appeals. 


5. 44-B (2) (a) of the Madras Hindu Religious Endow- 
ments Act states that the Collector may resume the whole or any 
part of an inam granted for the performance of a charity or 
service connected with a math or temple on one or more of the 
following grounds: (1) that the holder of the inam has made 
an exchange, gift, sale or mortgage of it or any portion of it 
or has granted a lease for a term exceeding five years; or (45) 
that the holder of the inam has failed to perform or make the 
necessary arrangements for performing, in accordance with the 
custom or usage of the math or temple, the charity or service 
for performing which the inam had been made; or (1) that 
the math or temple has ceased to exist or the charity or service 
in question has become impossible of performance. The allega- 
tion of the petitioner was that the holders of the inams had 
failed to perform the services required of them. Cl. (d) (4) 
of sub-S. (2) says that a party aggrieved by an order of the 
Collector under cl. (a) may appeal to the District Collector, 
who may, after giving notice to the parties concerned and after 
holding such inquiry as may be prescribed, pass an order 
confirming, modifying or cancelling the order of the Collector. 
In dismissing the appeals the District Collector gave no reasons 
for holding that there was no right of appeal in these cases, but 
it must be assumed that in his opinion there could only be an 
appeal under the section from an order of resumption. 


lf the orders of the Revenue Divisional Officer dismissing 
the applications were orders under cl, 2 (a) of S. 44-B appeals 
do lie. In Venkatasami v. Stridevammat, a Full Bench of this 
Court held that an order rejecting an application for the 
appointment of a receiver was an order passed under S. 503 of 
the Code of Civil Procedure, 1882 and was appealable under 
S. 588, cl. 24 of that Code. While the Code expressly provided 
for an appeal against an order appointing a receiver, nothing 
was said about an appeal from an order refusing to appoint 
one. The corresponding provision of the present Code to S. 503 
is O. 40, r. 1, and S. 588 (24) is now embodied in O. 43, r. 1 
(s). The decision of the Full Bench was that a negative order 
was just as much within the section as an affirmative order, 
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and unless there is something in S. 44-B of the Madras Hindu 
Religious Endowments Act, 1926, which prevents its application 
the same principle must be applied here. I can see nothing in 
the section which prevents the application of the principle. 
In my opinion the words: 


“May; se s a pass an order confirming, modifying or cancelling the 
order of the Collector” 


are not intended to be confined to an order of resumption. 
An unqualified right of appeal is given and if the Collector 
passes an order dismissing an application, the District Collector 
can confirm it or cancel it, and as he has the power to cancel an 
order refusing to resume an inam, it must follow that he has the 
power to grant appropriate relief. 


For the respondent the recent decision in Pichu Ayyangar 
v. Sri Perarulala Ramanuja Jeer Swamigalt, has been relied on. 
In that case my learned brother and I held that a suit did not 
lie to set aside an order of the Hindu Religious Endowments 
Board refusing to settle a scheme for the administration of the 
endowments of a temple under S. 63 of the Act. There is 
nothing in common between S. 63 and S. 44-B. Sub-S. (1) of 


S. 63 empowers the Board to settle a scheme after inquiring - 


into the question whether a scheme is necessary. Sub-S. (3) 
gives the Board power to modify or cancel a scheme which it 
has settled and sub-S. (4) gives the right to an interested party 
to instjtute a suit in the Court to modify or set aside an order 
of the Board modifying or cancelling a scheme. Before the 
Board can modify or cancel there must, of course, be a scheme 
and the right of suit only arises when the Board has decided 
to modify or cancel a scheme which it has settled under 
sub-S. (1). The wording of S. 63 makes it quite clear that the 
power of settling a scheme in the first instance vests exclusively 
in the Board which may refuse to exercise the power. The 
right of suit is given in order to provide a safe-guard against 
improper modification or cancellation of a scheme already settled 
by the Board. The decision in Pichu Ayyangar v. Sri Perarulala 
Ramanuja Jeer Swamigal!, did not turn on the question whether 
an order of the Board refusing to settle a scheme under sub- 
S. (1) was an order under that sub-section. That question did 
not really arise. The question was with regard to the interpreta- 
tion of sub-Ss. 3 and 4 and it was held that they only gave a 
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right of suit in a case where the Board has modifed or cancelled 
an existing scheme. 


Holding as I do that the principle in Venkatasam v. 
Siridevammal is applicable to S. 44-B it follows that I am of 
opinion that the Collector of Madura ought to have heard the 
appeals and not have dismissed them on the ground that he had 
no jurisdiction to entertain them. His order should be quashed 
and he should be directed to hear and decide the cases according 
to law. I consider that the petitioner is also entitled to his 
costs. 


Krishnaswami Aiyangar, J.—I concur. At ‘first sight it 
might seem that we are here accepting a construction of the words 
“an order.. . . . . under clause (a)” occurring in S. 44-B 
(2) (d) (4), different to that which we adopted in Pichu 
Ayyangar v. Sri Perarulala Ramanuja Jeer Swamigal?. In that 
case the Court distinguished the decision of the Full Bench in 
Venkatasami v. Stridevamma! and held inspite of the similarity 
of the language, that the same, or practically the same, words in 
S. 63 (4) should receive a different interpretation on account of 
the special considerations which we held were applicable in the 


` context. As in S. 63 so in S. 44-B (2) the character of the 


order which the section authorises the Collector to make is posi- 
tive, that is, to make an order resuming the whole or any part 
of an inam of the nature specified in Cl. (1). That order he 
may make on his own motion oron the application of thetrustee, 
the Committee, the Board or any other person having an inte- 
rest. Before making an order of resumption the Collector has 
to satisfy himself that one or more of the grounds mentioned 
in sub-S. 2 (a) are proved to exist. If no such proof is 
‘forthcoming, he cannot make the order, and must dismiss the 
‘application. The power to dismiss is self evident, though not 
‘expressly mentioned. Cl. (b) makes it obligatory on the 
Collector to give notice of the enquiry to the trustee, the 
Committee, or the Board, and also to the inamdar concerned. 
It is somewhat curious that among the persons to whom notice 
is to go, mention is not made of an applicant’ whose right to 
‘apply is derived from his interest in the’math or temple only. 
‘It is difficult to imagine that having takén.the trouble to move 
the Collector, he is to drop out and take no part in the enquiry 





© 1. (1886) LL.R. 10 Mad. 179 (F.B). j 2, (1940) 1 M.L.J. 882 


I] THE MADRAS LAW JOURNAL REPORTS. _ 895 


‘which he himself set on foot. Cl. (d) provides a right of 
appeal to any, that is, every party, aggrieved by ihe order of 
the Collector under cl. (a). It is plain, that a party may be 
aggrieved as much by a negative as by a positive order, and 
unless there is good reason to the contrary express or implied, 
both kinds of orders would be comprehended by the word 
‘under’. An applicant under 5. 44-B comes forward with the 
case that an inam is being enjoyed by a person whose title to it 
has become extinguished. If an order of resumption is made, 
the inamdar may feel aggrieved by the order. On the contrary 
if the enquiry results in a negative order, the applicant, or any 
of the persons specified in the section, or to whom notice has 
gone may be dissatisfied with the order, or in other words 
may be an aggrieved party, and to him a right of appeal is 
expressly given. I tnd no difficulty in holding that the 
District Collector is empowered by cl. (d) (+) to make the 
order of resumption in a case where the Collector refuses to 
„make it in the first instance. Not only are the words “con- 
firming, modifying or cancelling” in the clause under consideta- 
‘tion, of sufficient amplitude, but it is an ordinary incident of the 
_powers of an appellate tribunal to make the order which the 
-tribunal of first instance failed to make. I agree that this case 
is not governed by the decision in Pichu Ayyangar v. Sri 
Perarulala Ramanuja Jeer Swamigalt, which really proceeded 
on special grounds, which find no place in the present case. 


Memo of costs will follow. 
Kio. Order quashed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. ] 


PRESENT VISCOUNT MAUGHAM, LORD -PoRTER, AND SIR 
GEORGE RANKIN. 


Rama Shah a Appellant® 
“Lal Chand i .. Respondent. ' 


Limitation Act (IX of 1908) as amended by Act (I of 1927), S. 20— 
Payment by debtor an atcOunt of pronote without appropriation towards 
interest or principal and endorsement of st on note—Subsequent appropriation 
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by creditor within period of limitation towards principal—Sufficrency to start 
fresh period of limitation. 


The rule that a creditor has the right to have a payment made by his 
debtor treated in account as liquidating the interest before the principal does 
not operate to constitute a payment, payment of interest as such within the 
meaning of the section. In the absence of an intentionin the debtor to make 
the payment for that purpose, and even when the requirement of the section 
about writing is satisfied, it is still insufficient to give rise to a fresh period 
of limitation when the debtor has made the payment generally in account and 
the creditor has appropriated it to interest. The section, however, contains 
no stipulation as to the debtor’s intentions in relation to a part payment on 
account of principal, and accordingly the intention of the debtor is not made 
the sole test to determine whether a given payment was in fact made towards 
the principal; nor is it necessary that the character of the payment should be 
ascertained or ascertainable at the time when it is made, or that it should 
appear by the writing which the section prescribes. A debtor’s payment on 
general account is not however ipso facto either a payment of interest or a 
part payment of principal. While the writing evidencing the payment which 
the section requires need not come into existence at the time when the pay- 
ment is made, it is otherwise with the creditor’s act of appropriation of the 
payment to the principal of the debt, for a creditor cannot have power after 
the period of limitation has expired, to remove the bar by making an appro- 
priation to principal. While the creditor’s appropriation need not be com- 
municated to the debtor within the time limited, it is necessary in order to 
satisfy the section that the creditor should, within the prescribed period, in 
exercise of his right have done something which treats the payment as made 
on account of principal; and to evidence a definite appropriation to the 
principal made within the prescribed period, the manner in which the pay- 
ment has been dealt with by the creditor in his own books of account will 
ordinarily be sufficient. 

Accordingly, where the defendant gave the plaintiff a promissory note 
payable on demand dated 4th February, 1930 for which the prescribed period 
of limitation under the Act was three years from its date, and on 24th 
January, 1933, the defendant paid the plaintiff Ks. 100 at the same time 
endorsing the note with the words “Paid Rs. 100 today in this pronote” with 
his signature and the date. 


Held, inan action in the note brought in 1936, that the plaintiff was 
entitled to recover as there was evidence that the payment had been appro- 
priated to principal by the defendant within the prescribed period. 

Udaypal Singh v. Lakhmi Chand, (1935) I.L.R. 58 All. 261 (F. B.) and 
Municipal Committee, Amritsar v. Ralia Ram, (1936) LL.R. 17 Lah. 737 at 
756, approved. 

N. A. M. Appasami Pillai v. Morangam Muthirian, (1934) 68 M.L.J. 73; 
Liquidator, Bagha Co-operative Society v. Debi Mangal Prasad Sinha, (1936) 
LL.R.16 Pat. 27; Bankanidht Tantra v. Godipaina Co-operative Society, 
(1936) LL.R. 16 Pat. 294; Khan Sahib v. Uchil Lebbay, I.L.R. 1938 Rang. 591, 
criticised. 

Appeal from a decision of the High Court, Lahore, dated 
14th April, 1937 (Dalip Singh and Skemp, JJ.) reversing a 
decision dated 9th June, 1936, of the Subordinate Judge of 
Jhelum. 
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The facts appear sufficiently from the judgment :— 
L. P. E. Pugh, K. C. and Chinna Durai for Appellant.—[The 


arguments are reported only on the question of law.] The condi- 


tion as to writing imposed by S. 20 (1) being fulfilled a fresh 
period of three years must necessarily have begun from the date of 
the payment on 24th January, 1933. Admittedly the payment was 
a general one, and the endorsement contains no indication whether 
it was made on account of principal or of interest. But, itis sub- 
mitted, the payment must necessarily be one or the other, and in 
either case the sub-section is complied with and a fresh period is 
accordingly set on foot. It is therefore immaterial whether the 
payment was in fact intended to be made, and made, on account of 
interest or on account of principal. 


Supposing, however, that an appropriation must be made by 
the creditor in order to fix the purpose for which the payment is 
made, then it is submitted, the appropriation can be made at any 
time provided that the payment itself took place within three years 
of the date of the promissory note. The authorities establish that 
the written acknowledgment of the payment prescribed by S. 20 
(1) need not be made out within the prescribed period if the pay- 
ment itself is madein time. That rule must surely be applicable also 
to the act of appropriation by the creditor, and the fact that there 
is no reported decision to that effect is no indication to the 
contrary. 
In any event it is submitted on the facts that the appropriation 
was made within the period and that the action is therefore in 
time. 
J. P, Eddy, K. C. and R. Ritson for Respondent.—The 
essential fact is that the payment of Rs. 100 on which the appellant 
relies as initiating a new period of limitation was made by the 
respondent without any appropriation on his part, as the indorse- 

, ment on the promissory note shows. In fact it was not a payment 
of interest as such, nor was it a part payment of the principal. It 
was in any case necessary for the purposes of S. 20 (1) that the 
character of the payment should be determined by appropriation at 
the time when it was made, and it would appear reasonable to 
require that the determination should be manifested by the written 
acknowledgment required by the sub-section. None of those 
conditions has been fulfilled here. 

The argument that no appropriation is necessary on the 
ground that a payment must necessarily be on account of principal 
or of interest was rejected by the majority decision in Udaypal 
‘Singh v. Lakhmsi Chand, and there are in fact other possible ex- 
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planations of such a payment. . The appellant's difficulties do not, 
however, it is submitted, end there. The High Court has found on 
‘the evidence that he did not appropriate the payment of Rs. 100 to 
principal within three years of the date of the promissory note, 


-that finding i is conclusive in the respondent’s favour because, even 
if it be not necessary that the character of the payment should be 
determined or determinable at the date when it is made, the deter- 


mination in the form of an appropriation by the creditor must be 
made within the three year period. Were that not the case, a 


creditor would have il in his power, at a time when his debt was 
already time-barred, hastily to remove the bar by making an 


appropriation, and he might on that argument take such a step 
without even obtaining the debtor’s consent. It is submitted that 
that cannot be right. No appropriation was made by the appel- 
lant within the prescribed time, and accordingly the debt is barred 
and the action should be held to fail. 

22nd February, 1940. Their ‘Lordships’ judgment was 
delivered by 


SIR GEORGE RANKIN.— This sage raises aiestiogs as to 


‘the true construction and effect of S. 20 of the Indian Limita- 


tion Act (IX of 1908) as amended by the Indian Limitation 
“Amendment Act (I of 1927). Conflicting-decisions in India 


‘have made it desirable that their Lordships ‘should construe the 
section, and as in the present case the High Court has differed 
from the trial Court on-the facts, the evidence must be examined. 


The plaintiff appellant, Rama Shah, is described as a 


‘banker and carries on a business at Jhelum- which includes the 
lending.of money. The defendant,, Lal Chand, is a timber 


‘merchant of the same town who on various’ occasions between 
the 17th October, 1929, and the 17th July, 1931, took a loan 
‘from: the plaintiff, giving to him a promissory note ‘for’ the 
amount of the loan, with interest at twelve per cent. per annum. 

Two small loans not covered by promissory notes were alleged 
by the plaintiff to have’ been made, and were disputed. by the 
defendant, but five promissory notes are ‘admitted ‘by the defen- 
dant, and a number of substantial payments are admitted by, the 
plaintiff to have been received in respect of them. | There has, 
however, been considerable dispute between the parties as to the 
proper allocation of the payments to promissory“notes.. -In the 
Fesult, when the- plaintiff on-the 24th January, 1936, brought, in 
‘the Court of-the Subordinate- -Judge a at Jhelum, the suit out of 
which this appeal arises ‘he ‘brought it as a syit for the balance 
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due upon a promissory note for Rs. 18,500 dated 4th February, BAC. 
1930. He claimed that the amount outstanding for principal Rama. Shah 
and interest was Rs. 11,463. The learned Subordinate Judge Lal Chand. 
was satisfied as to the correctness of this figure, but, the High =? 
Court having reduced it to Rs. 10,334-9-3, the plaintiff by his SB cece 
counsel has accepted the lower figure as the sum to be decreed 
if it be held that his suit succeeds. 


The promissory note of the 4th February, 1930, being ex- 
pressed to be payable on demand the period of limitation for a 
suit on the note was three years from its date (Article 73) so 
that the plaintiff's suit of the 24th January, 1936, was prima 
facte barred. There was an endorsement, however, on the note 
in the writing of the defendant dated the 24th January, 1933, 
signed by him: “Paid Rs. 100 to-day in this pro note (sgd.) 
Lal Chand, Bahri, 24th January, 1933”. This date was within 
the period of three years from the date of the note, but only by 
a few days, and the probable object of the endorsement is rea- 
sonably plain. The defendant admittéd that he had made the 
endorsement on the 24th January, 1933, but denied that any 
money passed. Both Courts in India have disbelieved him on 
this point, and it is not now disputed that the sum of Rs. 100 
was paid as the endorsenient states, 


a 


The proviso‘at the end of the first sub-section of section 20 
of the Limitation Act, 1908, was the subject of dmendment 
made by Act I of 1927; and the amended sub-secijon stands as 
follows: i 

~ "20.—(1) Where interest on a debt or legacy is, before the expiration of 
the prescribed period, paid as such by the person liable to pay the debt`or 
legacy, or by his agent duly authorised in this behalf, or where part of the 
principal of a debt ts, before the expiration of the prescribed period, paid by 
the debtor or by his agent duly. autharised in, this behalf, a fresh period of 
limitation shall be-computed from the time when the payment was made: 


Provided that, save in the case ofa payment of interest made before the 
Ist day of January, 1928, an acknowledgment of the payment appears in the 
handwriting of, or ira writing signed by, the person making the payment.” 
- Before-1927 the proviso read :— 


-| “Provided that in the ease df part payment of the principal of a debt, 
the fact of the payment appears in the handwriting of the person making the 
same.” Te q 
~= There is -no room- ion the contention that the sum of 
Rs. 100 exceeded’ the ‘amount of principal or of-interest out- 
standing in respect of the note at the date of the payment so 
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that part of it at least must of necessity have been intended to 
go towards interest or towards principal. 


Applying the amended sub-section to the present case, the 
learned Subordinate Judge found on the evidence that the pay- 
ment of Rs. 100 on the 24th January, 1933, was immediately 
appropriated by the plaintiff towards the principal of the debt, 
and was a part payment of principal from which a fresh period 
of limitation began to run. He accordingly gave judgment for 
the plaintiff (9th June, 1936). On appeal, the High Court at 
Lahore (Dalip Singh and Skemp, JJ.) held that the sum of 
Rs. 100 was never appropriated by the debtor or by the creditor 
either to interest or to part payment of principal until the date 
of suit (24th January, 1936), or at earliest until the 18th 
December, 1935—that is, until long after three years had 
elapsed from the date of the note. On this view of the facts 
the High Court, by the decree (14th April, 1937) now under 
appeal, dismissed the suit as time-barred, being of opinion that 
a payment made generally on account of an interest-bearing 
debt becomes a payment towards the principal only by appro- 
priation thereto and must (in order to have the effect of 
preventing limitation) be appropriated before the period of 
limitation has expired. In so holding the learned judges 
followed a decision of the High Court at Allahabad in Udaypal 
Singh v. Lakhmi Chand}, a Full Bench case in which two of the 
five members of the Full Bench had dissented. It appears that 
some dissent has since been expressed in the High Court at 
Patna (Liquidatar Bagha Co-operative Society v. Debt Mangal 
Prasad Sinha?, and Bankanidht Tantra v. Godipatna Co-opera- 
five Soctety8. Khan Sahib v. Uchl Lebbay,* is also 
inconsistent with the Full Bench decision. 

A recent case, Kesar Singh v. Wasir Singh®5, before the 
Lahore High Court in revision under S. 25 of the Provincial 
Small Causes Courts Act (IX of 1887) was referred by Tek 
Chand J. to a Division Bench by an order dated the 9th June, 
1939, which has been laid before the Board. In this order the 
different views taken by High Courts in India as to the correct- 
ness of Udaypal’s caset, have been usefully set out, and it 
would appear that in some respects that decision is not consis- 





1. (1935) I.L.R. 58 All. 261 (H.B). 2. (1936) I.L.R. 16 Pat. 27. 
3. (1936) I L.R. 16 Pat. 294, 4. LL.R. 1938 Rang. 591. 
4. (Civil Revision No. 559 of 1938). 
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tent with certain previous decisions, and that the decision of the 


Lahore High Court now under appeal has not since been uni- 
formly followed in that Court. 


It will be convenient that their Lordships should state their 
opinion as to the effect of section 20 in a case where the debtor 
has made a payment on account of an interest-bearing debt 
without appropriating the sum paid eitber towards interest or 
principal, and where the creditor has made no appropriation 
until after the expiry of the period of limitation. The view 
taken by the dissenting judges in Udaypal’s caset, is that, as the 
debtor, in making the payment, must have meant it to go either 
towards interest or principal, a fresh period of limitation must 
always begin to run if the requirement as to writing is satisfied. 
This view has, in one or other of the cases upon the subject, 
been defended both by regarding the words “as such” retained 
in the amending section, as nugatory, and by contending that if 
the payment was not intended by the debtor as a payment of 
interest he must have intended it as a payment on account of 
principal, and that in any case it was a part-payment of princi- 


pal, even if not of principal as such. On the other hand the > 


view taken by Sulaiman, C.J., in Udaypal’s case1 was that where 
no appropriation is made by the debtor the creditor may appro- 
priate: if he appropriates the payment towards interest it 
becomes a payment of interest though not paid by the debtor as 
such; if he appropriates it towards principal it becomes a part- 
payment of principal and saves limitation none the less that it 
was not paid as such. The learned Chief Justice rejected the 
doctrine that the debtor’s payment must be either a payment of 
interest as such or a part payment of principal. 


So far, their Lordships are of opinion that the learned 
Chief Justice was in the right. When the amendment of 1927 
extended the requirement of writing to the case in which 
interest had been paid, this amendment was carried out by 
altering the language of the proviso at the end of the sub-sec- 
tion leaving the language of its main provision to stand as 
before. The words “as such” had long been given a settled 
meaning importing the intention of the debtor that his payment 
should go towards interest as distinct from principal. Though 
the amendment raised in a pointed manner the question whether 


1. (1935) I.L.R. 58 AH, 261 (F.B.) 
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the words “as such” should be-retained, it is clear that the 
legislature decided to retain them; and it is not reasonable; as a 
matter of construction of a statute, to suggest that they can be- 
ignored; or that their meaning has changed; or that they can be 
given their meaning but only as regards payments made before 
the Ist January, 1928. Though interest and principal are under’ 
the section ona different footing as. regards the person making 
the payment, it is not very clear why the legislature should have 
hesitated to drop the words “‘as such”, and it may well be that 
the difficulty could best be resolved by their omission. But the 
section must be construed carefully according to its terms, and 
effect must be given to the consideration that, in order to givea 
fresh period of limitation, interest must be paid as such though 
there is no similar requirement in the case of a part-payment of 
principal. 

In Firm Rat Bahadur Het Ram Bodh Raj v. Firm Seth 
Aya Ram Tola Ramt, the Board had to consider a casein which 
a judgment debt was by certain terms of compromise payable 
by instalments. The first instalment was to have been paid on 
27th January, 1929, and was to be Rs. 13,000 with a year’s 
interest to that date—that is from 27th January, 1928, to 26th 
January, 1929. It was stated by Lord Russell of OWE 
delivering the judgment, of the Board: 


“The last payment made in respect of the first instalment and interest 
was a sum of Rs. 825 paid, as admitted by the parties on the 15th February, 
1929. The payment was made, and necessarily made, in respect of principal, 
and interest; it was therefore a payment of interest on a debt as such by the 
person liable to pay the debt Further, ina letter addressed to the decree- 
holders, and signed by Bodh Raj, he says, referring to the Rs 825, ‘Deduct 
from this the amount that is due to you for my first instalment according to 
accounts and keep the rest in my name .... Send me a formal receipt of 
the amount of the first instalment together with interest by registered post.’ 
These facts are sufficient to show that S.20 has come into play, and that 
accordingly the period of limitation must be computed from the 15th 
February, 1929,” 

This was a decision under the amended section and it 
shows that the words “as such” have lost nothing of their 
previous meaning, which involves that the intention of the 
debtor must be shown to have been that the payment should 
go towards interest. The case also shows, however, that 
the intention ‘of the debtor may be proved not only by state- 


ments made by him at the time of payment but in any other 


ah LA tH mn ma -æ a > ye~ e e am e ed eT ee ot banah hak daa Sand ~ ë w A epa 


2. (1937) 42 C.W.N. 509. ` 
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manner, and may clearly appear from the circumstances of the 
case. This docfrine had been settled law in India under the 
undmended -section—see Gopinath Singh v. Hardeo Singh, 
Charu Chandra Bhattacharjee v. Karam Bux Stkdar2. Even 
when the requirement as to writing is satisfied it is still insuffi- 
cient to give rise to a fresh period of limitation that the debtor 
has made the payment generally on account and that the eredi- 
tor has appropriated it to interest. Nor in the absence of an 
intention on the part of the debtor does a payment amount to a 
payment of interest as such by reason of the rule that it is the 
right of acreditor to have payments treated in account as 
liquidating the interest before the principal—the “old rule” 
recognised by the Board in Venkatadri Appa Row v. Partha- 
saraiht Appa Row’, citing Rigby, L.J., in Parr’s Banking Co., 
v. Yatest. The rule was stated with precision by Lord 
Macmillan (Income-tax Commissioner v. Maharajadhiraja of 
Dharbhanga)5, in the following terms: 

“Where interest is outstanding on a principal sum due and the creditor 
receives an open payment from the debtor without any appropriation of the 
payment as between capital and interest by either debtor or creditor, the 
presumption is that the payment is attributable in the first instance towards 
the outstanding interest.” : 

On the other hand, it remains true that the section, when 
dealing with part payment of principal, contains no similar 
stipulation as to the debtor’s intention. The words “as such” 
are not repeated, and the contrast between the two classes of 
payments is too marked to be mistaken or over-looked. Of 
course a payment may be shown to have been intended by the 
debtor to go—in part at least—towards the reduction of the 
principal debt by direct proof or for instance, by the fact that 
the amount of the payment exceeded the interest then due. But 
the intention of the debtor is not made the sole test whether a 
payment was made towards the principal of the debt. In re 
Ambrose Summers? was a case where the debtor had sent to his 
bank a cheque for Rs. 600 to be placed to the credit of his loan 
account, and the bank had thereafter charged interest on the 
principal sum less. Rs. 600. Sale, J. held that this operated in 
fact as a part payment of the principal debt. In numerous cases 





1. (1909) LL.R. 31 All. 285. 2. (1917) 27 C.L.J. 141. 
3, (1921) 40 M.L.J. 549: LR. 481.A, 150: 1 E.R. 44 Mad. 570, 
4. (1898) L.R. 2 Q B. 460 at 466. ` 2 4 
5 (1933) 64M.LJ. 612: L.R: 60T.A. 146 at 157: LL.R. 12 Pat. 318 (P.C). 
6a (1896) ILL.R. 23 Cal 592, 598. - 
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it has been held that a payment made without appropriation by 
the debtor will, if it be appropriated by the creditor towards the 
principal debt, be sufficient to give rise to a fresh period of 
limitation. 

Their Lordships cannot accept the contention of learned 
counsel for the respondent that appropriation by the creditor 
can have no effect under the section as it now stands, or that 
the character of the payment must necessarily be determined 
at the time when the payment is made. Stress was laid on 
the change in the proviso from “the fact of the payment 
appears” to “an acknowledgement of the payment appears”, but 
neither expression affords in their Lordships’ opinion any 
ground for holding that the character of the payment, as inten- 
ded to go towards interest or towards principal, must appear by 
the writing, still less that it must be ascertainable or ascertained 
at the date of the payment. 


In Udaypal’s caset Sulaiman, C.J., lent the weight of his 
authority tothe view that the section must be read as proceeding 
upon an acknowledgement by the debtor of his liability, though 
the learned Chief Justice agreed that the section is not professed- 
ly based upon any such principle. Accordingly, he put the case 
of a payment insufficient to discharge the debt in full but made 
upon the footing that no more was due, and he expressed the 
opinion that such a payment would not be within the section. 
Their Lordships cannot agree that the section is to be read as 
governed by any such principle as is suggested, familiar though 
it be in the law of England. They can discover no sufficient 
reason for the assumption that the section is an expression of 
any single principle. In English law effect was first given to 
acknowledgements and payments by reason of general principles 
of exception applied by the Courts to the Statute of Limitation 
(1623) which did not contain express exceptions in these respects, 
and though the exceptions were in the end made statutory they 
retained much of their original character. In the Indian Limita- 
tion Act, S. 19, which deals with acknowledgements, is not to 
be read as based upon the theory of implied promise; and it is 
difficult to see why S. 20, which deals with payments, should be 
regarded as based upon a theory of acknowledgement. The 
Indian legislature may well have thought that a payment if 
made on account of the debt and evidenced by writing gave the 





1. (1935) LL.R. 58 All. 261 (F.B,), 
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creditor some excuse for further delay in suing, or was sufficient 
new proof of the original debt to make it safe to entertain an 
action upon ic at a later date than would otherwise have been 
desirable. The words in S. 20 by which the matter must be 
judged are “where part of the principal of a debt is paid”. As 
it is not prescribed by the section that the payment should be 
intended by the debtor to go towards the principal debt at all, the 
words “as such” having no place in this part of the section, 
itis not in their Lordships’ view correct to require that the 
payment should have been made of part as part. On this 
point the view taken in Municipal Committee, Amritsar v. Ralia 
Ram! is to be preferred to the view taken in N.4.M@. Appasamni 
Pilla v. Morangam Muithirian®? which applied the English 
decisions. 


The main contention of the learned judges who were in 
the minority in Udaypal’s case3 and of others who dissent from 
that decision, is that if a payment be made by a debtor without 
allocating it to principal or to interest it can correctly be regarded 
as a part-payment of principal by reason of the mere fact that 
it was not made on account of interest as such. In cases decided 
before 1927 thére is some trace of the opinion that where the 
requirement of writing was satisfied it mattered nothing whether 
the payment was for interest as such, since if not it was a part- 
payment of principal. This appears to have been the view of 
Fletcher, J, in Hem Chandra Biswas v. Purna Chandra 
Mukherji4. Their Lordships agree with the majority of the 
Full Benchin Udaypal’s case3 in rejecting the attempt to maintain 
that a payment on general account is either a payment of inte- 
rest as such or a part-payment of principal. The disjunction ts 
incomplete: as Sulaiman, C.J., put it “there are additional 
possibilities as well” (p. 273). There are indeed four possibi- 
lities as to the debtor’s intention—(1) intention that the sum 
paid should go against interest, (2) that it should go against 
principal, (3) that it should go against both interest and 
principal, (4) no intention of appropriation as between interest 
and principal. This is a common enough frame of mind when 
a payment is made generally on account of a debt—an “open 





1. (1936) LL.R. 17 Lah. 737 at 756. 
2, (1934) 68 M.L.J. 73: A.LR. 1935 Mad. 371, 
3, (1935) I.L.R. 58 All, 261 (F.B.). 
4. (1916) LL.R. 44 Cal. 567, 
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payment” as- it was called by Lord Macmillan in a passage 
already cited in this judgment. 


The facts of Udaypal’s casel were that the payment was 
made by the debtor without any appropriation as between prin- 
cipal and interest; it was appropriated by the creditor to interest; 
and the suit was brought to recover the whole of the principal 
debt with certain further interest. In these circumstances it 
appears to their Lordships that it was rightly held by the Full 
Bench that the payment was neither a payment of interest as 
such nor a part-payment of the principal debt. It is no answer 
to say that the part-payment of principal need not be made as 
such: on these facts there was no paynient of principal at all. 


The subject of “appropriation of payments” is dealt with 
in the Indian Contract Act by Ss. 59 to 61, inclusive. S. 60 
provides that, when the debtor has omitted to intimate, and there 
are no other circumstances indicating, to which debt the pay- 
ment is to be applied the creditor may apply it at his discretion 
to any lawful debt actually due and payable to him from the 
debtor. This is the same rule as that laid down as English law 
by the House of Lords in Cory Brothers & Co. v. Owners of 
Turkish Steamship “Mecca”? and under it the creditor has a 
tight to appropriate a payment by the debtor to the principal or 
to the interest of the same debt. There is no obligation upon 
the creditor to make the appropriation at once (Income-tax 
Commissioner v. Maharajadhiraja of Dharbhanga’ and Kunja- 
mohan Shaha Poddar v. Karunakanita Sen Chaudhuri*) 
though when once he has made an appropriation and communi- 
cated it to the debtor he would have no right to -appropriate it 
otherwise (cf. per Lord Herschell in Cory’s case2). Lord 
Macnaghten’s language in that case is equally applicable 
under Ss. 60 and 61 of the Indian Contract Act——“Where the 
election is with the creditor it is always his intention expressed 
or implied or presumed, and not any rigid rule of law that 
governs the application of the money” (p. 294). 


What, then, in the case of an “open” payment is required 
in order that it may be said in the words of S. 20 that before 


— = wg 





1, (1935) I L:R. 58 All. 261 (F.B.). 
2, (1897) A.C.-286 at 292. 
3. (1933) 64 M.L.J. 612: L.R. 60-L.A. 146 at 1627 LL.R. 12 Pat, 318 (P.C.). 
4, (1933) I.L.R. 60 Cal, 1265 at 1270-1. 
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the expiration of the prescribed period part of. the principal. of 
the debt has been paid by the debtor? Learned counsel for the 
appellant pointed to the decisions whereby it has been held that 
the writing in which appears an acknowledgment of the pay- 
ment (before 1928, the fact of the payment) need not hare 
corae into existence within the prescribed period though the 
payment itself has to be made within the period and the fresh 
period of limitation begins to run from the date of the payment. 
He contended that a similar principle should be applied to the 
creditor’s act of appropriation and that so long as the payment 
was made within time the appropriation towards the principal 
debt might be made at any subsequent time and, would give rise 
to a fresh period computed from the date of payment. Learned 
counsel conceded that in no case had this yet been held and it 
was forcefully maintained for the respondent that it is impossi- 
ble, after the prescribed period has run out, to regard anything 
done by the creditor without even the debtor’s consent as effec- 
tive to extend the time. Their Lordships, while not throwing 
doubt on the principle that the writing evidencing the payment 
may come into existence at any time, are of opinion that the 
creditor’s act of appropriation of the payment to the principal 
debt isa very different matter. It cannot, they think, have been 
intended by the legislature that at the end of the prescribed period 
the right to sue should be barred and yet that the creditor might 


thereafter remove the bar at his own choice by making an- 


appropriation. While not of opinion that it need be shown that 
the creditor’s appropriation has within the time limited been 
communicated to the debtor, they are unable to regard the 
language of the section as satisfied unless within the prescribed 
period the creditor has in exercise of his right done something 
which treats the payment as made on account of principal. To 
evidence a definite appropriation to the principal debt made by 
the creditor within the period prescribed the manner in which 
the payment has been dealt with by the creditor in his own 
books of account will ordinarily be sufficient. But if it be true 
that until after the expiry of the prescribed period the creditor 
has treated the sum as paid on account of interest or has not 
done anything to treat it as paid on account of principal, then 
under the amended S. 20 part-payment of principal has not been 


established. The result. may be regarded as unfortunate since 
the fresh period begins or does not begin according as the 


creditor has or has not taken some step in consequence of the: 
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debtor’s act, whereas the essential matter is really the debtor’s 
act, but unless either a part-payment of principal is required to 
be made as such in order to stop the running of the statute or a 
payment on account of an interest-bearing debt, though made 
generally on account, is made sufficient for that purpose there is 
no escape from this conclusion. 


It remains to consider what happened in the present case 
when the defendant on the 24th January, 1933, paid Rs. 100 to 
the plaintiff in respect of the promissory note of the 4th 
February, 1930. The main contest at the trial was upon the 
question whether any money was paid. The defendant's denial 
in the witness-box has been held by both Courts in India to be 
untrue. He did not produce his ledger atall. The plaintiff at 
the first hearing (O. 13, r. 1, Civil Procedure Code) produced 
an account sent by him to the defendant on the 18th December, 
1935, shortly before suit. He also produced his books of 
account from 1929 to 1936 containing the account of the defen- 
dant in the ledger as well as a rough cash book and cash book 
(kachi and pukki rokar). That the defendant had full oppor- 
tunity to inspect and examine these appears from the cross- 
examination on behalf of the defendant. That the trial Judge 
closely examined them appears from his judgment. In one 
passage he Says “The plaintiff’s kachi rokar is silent as to this 
payment but pukki rokar and ledger have got the entry” and at 
the end he says “I am not satisfied with plaintiff’s method of 
keeping his ‘kachi rokar in which admittedly there are blank 
spaces here and there.. .. But in as much as the plaintiff’s 
case is proved otherwise as also by production of pukki rokar 
and the ledger where (whose) entries are further strengthened: 
by defendant’s withholding of his books I would allow plaintiff 
a decree. But as a matter of punishment to plaintiff for keep- 
ing a perfunctory kachi rokar I would allow him only half 
costs.” At the trial each party followed the practice (still 
common in certain parts of India notwithstanding repeated 
condemnation by the Courts and by this Board) of calling as 
his own witness the clerk of his opponent. The defendant’s 
clerk was called by the plaintiff to prove receipt of a certain 
sum of Rs. 200, but in cross-examination on behalf of his 
master he produced his cash book which contained no entry of 
the payment of Rs. 100 on the 24th January, 1933, and stated 
(falsely as it must now be taken) that the promissory note was 
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endorsed in his presence without any payment having been 
made. The plaintiffs munib Godar Mall, called by the defen- 
dant said that the account dated the 18th December, 1935, was 
copied by him correctly from the plaintiffs ledger; that “our 
kachi and pukki rokars are regular.” The plaintiff also deposed 
that “our bahis are regularly kept” and spoke to the payment of 
Rs. 100 and toa number of other matters of account. He 
explained that in his books there was only one ledger account 
of the defendant. The account dated the 18th December, 1935 
(Exh. Di is the Hindi original) is made out on what is called 
the katauti principle—that is to say, interest is calculated on 
both sides of the account at the same rate so that to any sum 
paid by the defendant is added interest thereon before deduction 
is made from the total sum shown to be due for principal and 
interest upon each loan. In the plaint it was incidentally alleged 
that “deduction of interest at Ratauis rate” entered into the 
account in respect of this promissory note. At the trial specific 
questions addressed to the appropriation of the sum of Rs. 100 
do not appear to have been asked of any witness, the contest 
being upon the fact of payment; but when the evidence was 
closed much argument was expended upon the question whether 
the writing was an acknowledgement of part-payment of 
principal. The learned Subordinate Judge rightly directed 
himself that the plaintiff had to prove that he appropriated the 
sum towards the principal debt before the expiry of the period 
of limitation for a suit on the promissory note. He held that 
the account of the 18th December, 1935, sent to the defendant 
showed that the plaintiff had given credit for thesum as against 
the principal sum and that had the defendant not intended this 
to happen he would have protested at once. «In the present 
case the defendant pays Rs. 100 in his own handwriting and 
the plaintiff appropriates it towards principal straightaway. 
This payment in my opinion must be held to be part-payment of 
principal.” The learned Judges of the High Court have reversed 
this nding of fact mainly on the ground that they were not 
prepared to hold that the account dated the 18th December, 
1935, and the evidence of the plaintiff’s munib proved that in 
the plaintiff’s ledger the sum of Rs. 100 had been treated as a 
part-payment of principal. They appear to agree that the 
account was drawn up from items entered in the ledger but 
not that it wasa copy of the defendant’s account, holding 
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P.C: that' it was `merely prepared for the purposes- of the suit. 
Rama Shah They'considered that this view was fortified by the last entry 
Lal Chand: in the account which was out of its proper order according 
ieee to date. The plaintiff’s books, notwithstanding that he pro- 
` Rankin. duced them, deposed to their regularity, and was cross- 

i examined on their details, were in the High Court treated as 

though they could only be guessed at on the basisof the account 
of.the 18th December, 1935, and the plaint- of January, 1934. 

The High Court might have been saved from taking this course 
had the trial Judge been careful to mark the plaintiff’s books and 
all the entries referred to at the trial either: as exhibits or for 
identification. But with all respect to the learned Judges, their 
Lordships think that the course adopted in the High Court was 
unduly.hard upon the plaintiff, more particularly as the trial 
Judge had gone very fully: into the plaintiff’s books and the 
question was not merely a question as to one item but as to the 
character of the account of the defendant in the books of the 
plaintiff— whether it was kept on the katault method. Upon 
this, the refusal of the defendant to produce any relevant book 
of account kept by himself,.save and except an untrue cash 
book, and the High Court’s finding that the Rs. 100 were paid, 

made the burden on the plaintiff light and their Lordships are 
unable to hold that there was sufficient reason for feversing the 
finding | of the Subordinate Judge. | 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed and the decree of the High Court at 
Lahore dated: the 14th April, 1937, set aside; that the decree of 
the Subordinate Judge at Jhelum dated the 9th June, 1936, 
bé- restored with the variation that instead of the sum of 
Rs. 11,463-8-0 therein mentioned the sum of Rs. 10,334-9-3 be 
substituted: The respondent must. likewise pay the plaintiff’s 
costs in the High Court and of this appeal: 


Solicitors for‘Appellant: Hy. S. L. Polak & Co. 

Solicitors for Respondent: Nehra & Co. | 
a RCO p o T Ea Appeal allowed. 
ean S wae. | oo To 
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IN- THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice KING. 


S. Gopalachariar .. Appellant* (Appellant-Peti- 
l tioner) 
v. 
Nallayya Chetty and others .. Respondents (Respondents- 
Respondents). 


Hindu Law—Coparcener disqualified from claiming a share tn 'joimi 
family property—Nolice by—If can sever his legal connection with family. 


A notice by a person who ig disqualified from claiming a share in joint 
family property is inoperative to sever his legal connection with that family. 

Venkateswara Patlar v. Mankayammal, (1934) 69 ML J. 410, distin- 
guished. 

Appeals against the orders of the Court of the Subordinate 
Judge of Chingleput dated 5th February, 1935 and madé' in A. 
5. Nos. 69 and 101 of 1934—preferred against the orders of the 
Court of the District Munsif of Tiruvellore in E, P, Nos. 563 
and 1175 of 1932 in Suit Nos. 7898 and 16242 of 1931 respec- 
tively on the file of the Court of Small Causes, Madras. 


B. Jagannadha Das for Appellant. oo 
T. K. Srinivasa Thathachariar for Respondents. pi 
The Court delivered the following 


JUDGMENT, —The notice which is the subject-matter of these 
two appeals has already come before a Bench of this Court of 
which I was a member in C.C.C.A. No. 10 of 1934 and it was 
there held that it was inoperativeto effect any division of status. 
Appellant’s learned advocate has been unable to show me any 
judicial pronouncement to the effect that ‘a person disqualified 
from claiming a share in joint family property may nevertheless 
sever his legal connection with that family by issuing a notice; 
and he has not seriously challenged the conclusions of the lower 
appellate Court based upon Girja Bat v. Sadashiv Dhundiraji. 
The case in Venkateswara Pattar v. Mankayammal? was one 
where ʻa father of an insane son separated himself . from 
him ‘by a formal notice and is therefore dealing with facts 
essentially different. I must follow the earlier Bench decision 





*A.A.A.O. Nos. 184 and 185 of 1935. 23rd February, 1940, ` 


1, (1916) 31 M.L.J. 455: L.R. 43 LA. 151: LL.R, 43 Cal, 1031 (P,C.). 
2. (1934) 69 MLL.J. 410, 
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with reference to this notice and dismiss these appeals’ with 
costs. 


Leave refused. 
Kus, Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justicz Burn. 


Soundararajappa Mudaliar .. Appellant* (1st Defendant) 
v. 
Minor Krishna Aiyar, by guar- 
dian Raghavendra Rao and l 
another .. Respondents (Plaintif and 
2nd Defendant). 


Madras Hereditary Village O fices Act UII of 1895), Ss.13 (1) and 21— 
Suit for declaration as to appointment of karnam—Absence of jurisdiction 
of Civil Courts. 

Plaintiff sued for declaration that the defendant’s appointment as 
karnam was illegal and for registry of his own name as holder of the office 
which wa3 hereditary. 


Held, that the Civil Courts had no jurisdiction in the case. The fact that 
the defendant was a stranger to the family did not make any difference. 


Ramakrishnayya v., Venkataranga Rao, (1932) 63 M.L.J. 577, distin- 
guished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in A. S. No. 134 of 1936 (A. S. No. 4 of 
1936, District Court, Coimbatore) presented against the decree 
of the Court of the District Munsif of Udumalpet in O. S. 
No. 49 of 1934. 

G. Natarajan for Appellant. 

The Government Pleader (B. Sttarama Rao) and V. C. 
Viraraghavan for Respondents. 

The Court delivered the following 

JupGMEenT.—The decisions of the lower Courts are clearly 
wrong. The suit in this case was one in which the plaintiff 
claimed two reliefs (1) a declaration that the first defendant’s 
appointment as karnam of Kondampatti was illegal and (2) 
registry of hisown name asholder of the office of karnam. The 
office of karnam in Kondampatti is hereditary and the plaintiff’s 


case was based on the allegation that he was the nearest heir to 


one Krishnamurthi the last registered office-holder. This suit 








“S: A, No. 40 of 1937. = 6th March, 1940, 
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was exactly a suit of the kind described in S. 13 (1) of the 
Madras Hereditary Village Offices Act (III of 1895). Conse- 
quently the jurisdiction of the Civil Courts was barred by S. 21 
of the Act (IIT of 1895). 

It makes no difference that the first defendant is a stranger 
to the farnily of the plaintiff. The lower courts have been led 
astray by the decision in Ramakrishnayya v. Venkataranga Rao}. 
That was a case in which a certain hereditary office had been 
abolished under S. 6 (1) of the Act. The section itself 
provides that where villages are grouped etc., the hereditary 
offices in them shall cease to exist and new hereditary offices 
shall be created. Hence, in such a case, as Ananthakrishna 
Ayyar, J. pointed out, no suit could possibly be filed under S. 13 
for any of the new offices. That is the distinction between that 
case and this. Here a suit can be filed under S. 13 of the Act 
and such a suit was filed in the Revenue Court and pursued up 
to the Board of Revenue. 

I am quite clear that the Civil Courts had no jurisdiction 
in this case. The decrees of the lower Courts are set aside and 
the plaintiff’s suit is dismissed. The plaintiff (first respondent) 
must pay the costs of the appellant (first defendant) 
throughout. 

Leave refused. 


K.S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Meherwan Jehangir and others .. Appellanis* (Plainiffs 2 


to 7) 
v. 
Dhbunbbai Kavasha Mistri and 
others .. Respondents (Defendants 2 
to 10). 


Will—Bequesi—Residuary bequesi—Transfer of all propertses not covered 
by will—Effect—Bequest to certain persons as members of tarwad—Whether 
void for uncertainty—Succession Act (XXXIX of 1925), S. 328—Specific 
legacy—Co-owners— Adverse possession—Proof of ouster, 





1. (1932) 63 M.L.J. 577. 


* Appeal No. 199 of 1937 and 16th February, 1940. 
C. a S, A. No. 140 of 1937. ary, 1940 
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A provision in a will that certain named persons should take all 
properties found to belong to the testator and not shown in the will is a good 
residuary bequest. 

Where the testator bequeathed to four persons certain items of 
properties and directed that “the same be kept as tarwad properties”, but it 
was not made clear whether the legatees should take the properties as 
members of a marumakkatiayam tarwad or as members of a Nambudri 
tarwad, 


Held, that the bequest was void for uncertainty. Under S. 328 of the 
Succession Act apart from deductions necessary for debts and expenses a 
specific legacy must be delivered to the legatee without any abatement. If 
however the will indicated that another legacy was to be paid out of the 
funds included in a specific legacy that might create a charge thereon. 


It is doubtful, whether the mere absence of a general fund out of which 
a general legacy can be paid would be sufficient to warrant the inference that 
that legacy was to be paid out of the funds earmarked as a specific legacy to 
others. 


Itis well established that the mere non-receipt by one co-owner of a 
share in the profits of land in the physical possession of another co-owner 
will not be sufficient to establish adverse possession, in the absence of positive 
indications that the co-owner in physical possession was setting up an 
adverse title to the knowledge of the other co-owner. The possession of the 
co-owner should be attributed to his lawful title unless there is a clear 
indication that he was openly asserting a title hostile to that of his co-owners. 
A mere secret intention on his part to hold the property as his own or to 
repudiate the will under which he got title, cannot rob another co-owner 
unaware of that intention of the right to benefit from his possession. 


Corea v. Appuhamy, (1912) A.C. 230; Gangadhar v. Parashram, (1905) 
1.L.R. 29 Bom. 300 and Varadapillai v. Jeevarathnammal, (1919) 38 M.L.J. 
313: L.R. 46 I.A. 285: LL.R. 43 Mad. 244 (P.C.), relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in O. S. No. 4 of 1932 and 
Appeal against the order of the District Court of South Malabar 
at Calicut dated lst September, 1937 and made in C. M. A. 
No. 55 of 1935 (Reference by the Official Receiver in I.P. 
No. 28 of 1931 M. P. No. 26 of 1932 Official Receiver’s Court— 
Sub-Court, South Malabar). 


Ch. Raghava Rao and A. P. Kuttskrishna Menon for 
Appellants in App. No. 199 of 1937 and Respondents in C. M. 
S. A. No. 140 of 1937. 

B. Sttarama Rao and M. C. Sridharan for Respondents in 
App. No. 199 of 1937 and Appellants in C. M.S. A. 140 of 
1937. 

The Court delivered the following 

JupcMENT.—These appeals both raise questions relating 
to the will of a Parsi gentleman by name Nanabhai Hirjee who 
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died on 30th June, 1916. Appeal No. 199 of 1937 is preferred 
by the plaintiffs who represented the interest of Nanabhai 
Hirjee’s daughier, Meherbai Jehangir, the first plaintiff (who 
is now dead) being her husband; plaintiffs 2 to 7 are her 
children. They sued to recover a half share in a legacy given to 
Nanabai’s widow Bhikaijee and also to recover Meherbai’s 
share in specific properties which are items 9 to 12 in the will. 
We are no longer concerned with Bhikaijee’s legacy which 
has been validly dealt with by Bhikaijee herself in a will which 
excludes Meherbai. The claim in the appeal is therefore confined 
to the four items 9 to 12 in the will Ex. A. This willisa 
somewhat unusual document. Nanabhai was a merchant trading 
in Calicut. The will Ex. A is dated 21st April, 1916. It 
enumerates firstly twelve items of property, items 1 to 6 being 
various movables connected with the trade, item 7 consisting of 
four Government promissory notes of the face valueof Rs. 5,000, 
while item 8 is a site with the buildings thereon and their 
contents and the disputed items 9 to 12 are four parcels of 
immovable properties. These twelve items are valued at 
Rs. 95,300 and in addition to these items, the will recites the 
exist ence of certain bank balances and outstandings of unspecified 
value. Under the will, his estate was to be managed by the 
widow. The first provision is that the widow, the eldest son 
Framroze, the first defendant and the two sons of Framroze, 
Jal and Bomman, both of whom are now dead, shall possess 
equal rights to the properties shown as items 1 to 8. The next 
provision is that if the widow Bhikaijee dies without disposing 
of her share, that share shall go to the wife of Framroze and 
the testator’s two daughters Meherbai and Dhannubai. Then 
follow three legacies of Rs. 5,000 one to the widow, one to 
Meherbai and the third to the other daughter Dhannubai. 
Meherbai has already got a decree for this legacy of Rs. 5,000. 
Next follow small legacies to employees and a recital that one 
of the promissory notes referred to in item 7 which is in the 
name of Framroze shall go to Framroze as beneficiary. Then 
after small bequests for charity and provision for funeral rites 
and tombs, the will provides that items 9 to 12 shall be retained 
unencumbered and unalienated in any way and that any such 
alienation shall be void. Then follows the sentence: 

“The said four items of properties have been kept as ‘arwad properties,” 


And it is directed that out of the income from the business 
the tarwad karnavan Framroze shall meet the expenses for the 
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Meherwan maintenance of these’ items. After that provision for the 
Jehangir creation of a tarwad to control these items, there follow certain 
Dhunbhai minor provisions with which we are not concerned. Then comes 


Kavasha á 
Mistri. the following sentence: 


“All the properties that may be found to belong to me and that have 
been omitted to be shown herein should be taken possession of by my wife 
Bhikaijee, Framroze and the two grandsons in equal shares.” 

At the time of her father’s death Meherbai was living at 
Hyderabad as the wife of a doctor practising there. There is 
no evidence that she was informed of the provisions of the 
will at the time of the testator’s death and she was not paid 
anything under the will. In 1919 Framroze wrote a letter 
Ex. K-1 to Meherbai’s husband referring to a claim for certain 
wedding presents of Meherbai which he repudiates. The letter 
concludes with the statement that in Nanabhai’s will a sum of 
Rs. 750 is provided for Meherbai and is being kept at the desire 
of the testator for her children to be given at their marriage. 
This appears to refer to an earlier will which was superseded 
by Ex. A. It would appear that in 1921 Meherbat’s husband 
got a registration copy of Ex. A and made a claim thereunder 
which was repudiated in a lawyer’s letter Ex. L, dated 16th 
August, 1921, which says that the willis invalid and inoperative. 
This letter Ex. L is within twelve years of the present suit 
which was filed on 5th January, 1932. In 1921 and 1925 under 
Exs. II and III there were settlements by Framroze and his son 
Jal of properties got under the will and in 1928 Framroze and 
his son Jal mortgaged their properties to the Chalapuram Bank 
for Rs. 35,000. It does not appear that Meherbai ever received 
any part of the income of the properties covered by the will. 


The learned Subordinate Judge who tried the suit held 
that it was barred by adverse possession, basing his decision on 
the absence of any claim to the properties, items 9 to 12 in the 
will, prior to 1921, the hostility between Meherbai’s husband 
and the rest of the family and the alleged exclusion of 
Meherbai from the profits of the property taken along with 
the alienations made by the rest of the family. It should 
be mentioned that the arrangement made in the will for 
constituting a tarwad in respect of these properties has already 
been found to be invalid in a previous suit and the plaintiffs’ 
claim was based on the assumption that there was an 
intestacy with regard to these four items. We find difficult 
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to accept the conclusion of the learned Subordinate Judge that 


the plaint claim is barred by adverse possession. Assuming 


for the moment that the failure of this disposition in favour 
of the #arwad creates an intestacy, the result would be that 
Framroze and his children would be co-owners of these items 
along with the two sisters. Meherbai was living at Hyderabad; 
the other sister Dhanubai was livingat Cannanore. Before 1921 
there is, so far as we can gather, no positive evidence of the 
assertion of any hostile claim to these properties by Framroze 
and his children except such as can be spelt out of the exclusive 
enjoyment of the income of those properties. Very little 
weight can be attached to the omission of any reference to 
Meherbai’s interest in these properties in Framroze’s letter 
Ex. K-1. It is well established that the mere non-receipt by 
one co-owner of a share in the profits of land in the physical 
possession of another co-owner will not be sufficient to establish 
adverse possession, in the absence of positive indications that 
the co-owner in physical possession was setting up an adverse 
title to the knowledge of the other co-owner. 


As was laid down by the Privy Council in Corea v. 
Appuhamy1, possession is never considered adverse if it can be 
referred to a lawful title. It is not possible for the co-owner 
in possession, whose possession is deemed to be that of his 
co-owners, to put an end to that common possession by any 
secret intention in his mind. Nothing short of ouster or 
something equivalent to ouster could bring about that result. 
In the present case Framroze was in lawful possession as a co- 
owner who along with his sons had a major interest in the 
property. His possession must be attributed to his lawful title 
unless there is some clear indication that he was openly asserting 
a title hostile to that of his co-owners. A mere secret intention 
on his part to hold that property as his own or to repudiate the 
will under which he got title, cannot rob another co-owner, 
unaware of that intention, of the right to benefit from his 
possession. Mr. Sitarama Rao, for the respondents has quoted 
the decision of the Privy Council in Varadapillat v. Jeevarat- 
nammal2, as an authority for the proposition that an ouster 
might be deduced from long continued enjoyment by one co- 
owner; but that was a case in which adverse possession had 


am d 





1. (1912) A.C. 230. 
2, (1919) 38 M.L.J. 313: L.R, 46 LA, 285: LL,R. 43 Mad, 244 (P.C. 
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pains started before the devolution which created the co-ownership. 
ie " In the case of Gangadar v. Parashramt!, it was held that more 
eae than 40 years exclusive enjoyment without any participation in 
Mistri. the profits or any demand for an account thereof might justify 
the presumption of actual ouster. There are no such circum- 
stances in the present case. Nanabhai died in 1916 and it was 
not until 1921 that anything in the nature of a repudiation of 
the rights of Meherbai can be demonstrated. The mere exclusive 
enjoyment of the income of the properties for the five years 
preceding that repudiation is not, in our opinion, sufficient to 
justify the conclusion that during these five years, the possession 
of Framroze was openly hostile to the rights of his sister. It 
follows that the judgment of the learned Subordinate Judge is 

based on a wrong inference of ouster. 
Mr. Sitarama Rao has, however, supported the decision on 
another ground which was not taken in the Court below, but 
which, in our opinion, must succeed. The attempt to create a 
perpetuity on the analogy of a Malabar tarwad in respect of 
these four items must be held to be invalid. Mr. Sitarama Rao 
contends that the effect of the invalidity of this disposition is 
not to create an intestacy regarding these four items, but to add 
these four items to the residue which under the terms of the 
will is to be enjoyed by the testator’s widow, his son Framroze 
and his grandsons Jal and Bomman. That is to say, it has to 
be added to the estate which these same four persons got under 
the specific bequest of items 1 to 8. In our opinion, the provision 
that these persons should take all properties found io belong to 
the testator and not shown in the will, is a good residuary 
bequest. S. 102 of the Succession Act prescribes that a residuary 
legatee may be constituted by any words that show an intention 
on the part of the testator that the person designated shall take 
the surplus or residue of his property. S. 103 provides that 
under a residuary bequest, the legatee is entitled to all property 
belonging to the testator at the time of his death of which he 
has not made any other testamentary disposition which is 
capable of taking effect and the illustration shows that when a 
legacy is void or has lapsed, the residuary legatee is entitled to 
such legacy. These statutory provisions merely codify certain 
well established rules of English law. In the case of Blight v. 
FHarinoll2, the testatrix gave to H all her personal property 


1. (1905) I-L.R. 29 Bom. 300. 2. (1883) 23 Ch, D. 218. 
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except a certain item the bequest of which failed for remoteness ; 
it was held that that item fell into the residue and belonged to 
H. Jessel M. R. observes :— 

“You may have a residuary bequest in various forms; the same thing 
may be meant though not expressed in the same words. But however it is 
expressed, the effect must be that it is intended to comprise all which is not 
disposed of by the will. It is not a true residue if there is some part not 
disposed of by the will to anybody at all.....WhenI say a residueI mean 
en i of the estate not professed to be otherwise disposed of by the 
Will. 

Now the residuary clause of Ex. A purports to give the 
four legatees all the testator’s properties that have been “omitted 
to be shown herein.” The properties shown in the will are all 
covered by certain dispositions. It has been suggested by way 
of a reply to this contention that there is no disposition in the 
will of four items 9 to 12 in respect of which the testator made 
his ineffective attempt to create a terwad. The argument is 
built upon the words: 

“ The said four items of property have been kept as ‘arwad properties.” 

The will is written in Malayalam. Though the Malayalam 
words naturally indicate a pastact, they are capable of indicating 
a continuing act. There is no suggestion that there was any 
prior creation of a tarwad interest in these items apart from 
the will and in fact the plaintiffs themselves contended that it 
was the will which set aside the four items as tarwad properties 
and that this provision of the will was inoperative. We have 
no doubt that the use of the past tense in this sentence is 
without significance and that it was the intention of thetestator 
to give these properties by his will to a tarwad of which, by the 
will, he nominated his son Framroze as a Rarnavan. This 
bequest is void not only as creating a perpetuity, but also for 
uncertainty. No one can tell from the words of the will 
whether the testator intended to give these properties to a 
tarwad formed on the analogy of a marumakkathayam family 
in which case the daughters would be sharers, or one founded 
on the analogy of a Nambudiri family, in which case the 
daughters would be entitled only to maintenance. We are of 
opinion that this will did purport to dispose of all the properties 
of the testator and that it did purport to make a disposition of 
items 9 to 12 which disposition is invalid. It follows that these 
items fall into the residue in which the plaintiffs have no 
interest. The suit therefore fails. It seems to us, however, 
that as the suit was dismissed in the Court bélow on an invalid 
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ground and as the appeal has been resisted successfully on the 
basis of a legal contention not raised in the trial Court, the 
proper order is that each party should bear his own costs in 


appeal. With this provision Appeal No. 199 of 1937 is 
dismissed. 


Civil Miscellaneous Second Appeal No. 140 of 1937. 


Turning now to the Civil Miscellaneous Second Appeal, we 
have already stated that Meherbai got a decree for her legacy 
of Rs. 5,000. The decree was obtained in O. S. No. 42 of 
1928 to which the mortgagee the Chalapuram Bank was not a 
party. After this decree was obtained Framroze and his son 
Jal were adjudged insolvents in I. P. No. 28 of 1931 on the file 
of the Subordinate Judge of Calicut. The Official Receiver 
proceeded to realise the assets and he has in his hands money 
representing the value of items 1 to 4 in the will These items 
are bound by the mortgage in favour of the bank. They are 
also liable to satisfy the decree obtained by Meherbai in O. 5. 
No. 42 of 1928. The question in the present appeal, which is 
preferred by the Bank, is whether under the will Meherbai’s 
legacy is charged on items 1 to 4 and whether the decree for 
this legacy has priority over the claim based on the mortgage. 


The matter seems to us to be capable of a simple solution. 
Under S. 213 of the Succession Act no right as legatee under a 
will to which the section applies can be established in any Court 
unless probate or letters of administration of the will under 
which the right is claimed have been obtained. Though this 
will has been established to be valid by the judgment in O. S. 
No. 42 of 1928 on the file of the Subordinate Judge of Calicut, 
that Court had no jurisdiction to grant probate or letters of 
administration and the will has not been formally proved. 
Meherbai’s representatives have got a decree against the estate 
of the testator, which decree they are entitled to execute without 
relying upon the will. But the decree creates no charge. They 
can only spell out a charge by setting up a right under the will, 
which right cannot be established without probate, having 
regard to the terms of S., 213. On the other hand, the mort- 
gagee has a security which he can enforce as against the 
mortgagors, who are estopped from denying their mortgagee’s 
title. A similar estoppel operates against the Official Receiver 
who succeeds to the title of the mortgagors.. It is therefore 
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unnecessary for the mortgagee to prove, as against the mort- 
gagors and the Official Receiver, the title which the mortgagor 
has got under the will. The bank, therefore can establish its 
position as a secured creditor and has priority over the simple 
decree holder. 


Apart from this somewhat tecbnical solution of the ques- 
tion we are clearly of opinion that under the terms of the will, 
the legacy in favour of Meherbai is not charged on items 1 to 8. 
The learned District Judge proceeds on the footing that items 1 
to 12 in the will are exhaustive of all the properties of the 
testator and that as the will makes items 9to 12 unalienable and 
attaches them to the tarwad his intention must have been that 
the legacies in favour of his widow and daughters should be 
satisfied out of items 1 to 8; and this conclusion is fortified by 
reference io the fact that one of the Government promissory. 
notes included in item 7 is the subject of a separate bequest to 
Framroze, one of the persons entitled to the whole of items 1 to 
8. It seems to us that the reasoning of the learned District 
Judge is fallacious. The legacy of items 1 to 8 to Framroze, 
his mother and his sons is a specific legacy. The legacy of 
Rs. 5,000 to Meherbai is a general legacy. Under S. 328 of the 
Indian Succession Act, apart from deductions necessary for 
debts and expenses, a specific legacy must be delivered to the 
legatee without any abatement. It is true that if the ‘will indi- 
cated that another legacy was to be paid out of the funds 
included in a specific legacy, this might create a charge thereon. 
But the learned District Judge is definitely in error in his basic 
assumption that items 1 to 12 exhaust the whole of the property 
of the testator. There are the outstandings and the bank 
balances, the value of which we do not know, which are not 
included in items 1 to 12. Moreover it seems to us dubious 
whether the mere absence of a general fund out of which a 
general legacy can be paid would be sufficient to warrant the 
inference that that legacy is to be paid out of the funds 
earmarked as a specific legacy to others. In any view of the 
case, the Civil Miscellaneous Second Appeal must succeed. We 
allow the appeal with costs throughout and restore the order of 
the learned Subordinate Judge. 


We wish to add that this decision will not prejudice any 
tight which Meherbai’s representatives may have to exclude the 


decree against items 9 to 12 which, by our finding in the 
116 


Meherwan 
Jehangir 
v. 
Dhunbhai 
Kavasha 
Mistri 


Meherwan 
Jehangir 


v. 
Dhunbhai 
Kavasba 
Mistri. 


Shiva Rao 


v 
‘Shanmugha- 
sundara- 
swami. 


922 THE MADRAS LAW JOURNAL REPORTS. [1940 


connected appeal 199 of 1937, must be deemed to be part of the 
residue of the estate,. 


B.V.V. Appeal No. 199 of 1 1937 dismissed ; 
C. M.S. A. No. 140 of 1937 allowed. 


ay 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LIONEL Leaca, Chief 
Justice AND MR. JUSTICE PATANJALI SASTRI. 
Pandit Shiva Rao and another .. Appellant® (Applicants) 
U. 
D. A. Shanmughasundaraswami 
(Official Liquidator) and others .. Respondenis (Respon- 
dents). 


Registration Act (XVI of 1908),S.17 (b) and 17 (1) (e)—Decree for 
sale of mortgaged property—Whether to be registered—Transfer of Property 
Act (IV of 1882), Ss. 59 and 100—Vendor’s lien subsisting under S. 55 (4) of 
the Transfer of Property Act. 

A final decree for sale on a simple mortgage must be regarded as immo- 
veable property for purposes of Chapter III of the Transfer of Property 
Act. 

Where the appellants conveyed for consideration to a Company, which 
went into liquidation later, certain lands and assigned thereby creating a 
charge on the lands and the benefit of a mortgage decree which they had 
obtained, but the deed not having been registered under S. 109 of the Com- 
panies Act and hence void against the liquidator and any creditor of the 
Company, the appellants claimed that they were entitled to rank as secured 
creditors by reason of the lien given to an unpaid vendor by S. 55 (4) of the 
Transfer of Property Act. 


Held, (1) by virtue of amendment to S 17 of the Registration Act an 
assignment of a mortgage decree is placed in the same category as instru- 
ments falling within Cl. (6) and admittedly such instruments must be 
regarded as immoveable property and the assignment of mortgage decree 
was compulsorily registrable under S. 17 (1) (e) of the Act. 

(2) that the appellants were entitled to a charge on the property conveyed. 

Per Chief Justice. The mere fact that parties regarded the properties 
mentioned in the deed as being subject to a charge would not, by reason of 
provisions of Ss. 59 and 100 Transfer of Property Act, operate to create a 
charge inlaw. It could not be said that because parties entered into a con- 
tract, it deprived the appellants of the lien under S.'55 (4) of the Transfer of 
Property Act. 

', Case-law reviewed. 

Per Patanjali Sastri, J—A mortgage decree does not merely recite the 
pre-existing mortgage right. By its own force it declares even if it does not 
create, the decree-holder’s right to have the property sold through the machi- 
nery of the Court for the realisation of his debt without any further impedi- 
ment. It embodies the expression of the Court’s will that a definite change 





*O,S.A. No. 71 of 1938. 18th August, 1939. 
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-of the legal relation of the mortgagor to the property should forthwith be 
brought about by the property being sold in satisfaction of the decree. 

Batj Nath Lohea v. Binoyendra Nath Palit (1901) 6 C.W.N.5; Musammat 
Bhawani Kuar v. Gulab Rai (1877) I.L.R. 1 All. 348; Abdul Majid v. Muham- 
mad Faisuliah, (1890)1.L.R. 13 AIL 89; Akhmad Khan v. Abdul Rahman Khan, 
(1904) I.L.R. 26 All. 603 and Mumtaz Ahmad v. Sri Ram and Bhavani Singh, 
(1913) I.L.R. 35 All. 524, dissented from. 


On appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated 9th September, 1938 and made in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in Application No. 876 of 1938 in O. P. No. 179 of 
1936. 

B. Sitarama Rao and K. Vittal Rao for Appellants. 

D. A. Shanmugasundaraswami, Official Liquidator, first 
respondent in person. 

V. Thyagaragan for S$. V. Shenoi and K. R. Shenoi for 
Respondents. 

The Court delivered the following. 

JUDGMENTS. The Chief Justice.—The appellants appeal 
against an order refusing to recognise them as secured creditors 
of the Lakshmi Forest Company Limited, which is now under 
liquidation under an order for compulsory winding up. On the 
3rd September, 1932 bya registered deed the appellants conveyed 
to the Company certain lands in the village of Shedimane, 
South Kanara District and assigned the benefit of a mortgage 
decree, which they had obtained in the Court of the Subordinate 
Judge of South Kanara. The consideration was Ks. 80,000 
payable in instalments. The deed purported to charge both the 
immovable property and the mortgage-decree for the due pay- 
ment of the balance of the consideration. It was also provided 
that the vendors should remit a sum of Rs. 10,QU0 if the Com- 
pany should pay the balance falling due before the 1st April, 
1933 with interest from the 30th June, 1932. The right to rank 
as secured creditors was challenged by the liquidator, and the 
appellants took out a Judge’s Summons for a declaration that 
under the general law and also under the provisions of the deed 
they were secured creditors in respect of the monies remaining 
due to them under the deed. The deed had not been registered 
in accordance with the provisions of S. 109 of the Indian 
Companies Act, 1913, and was therefore clearly void against the 
liquidator and any creditor of the Company if put forward as 
embodying a charge. The appellants, however, claimed that 
they were entitled to rank as secured creditors by reason of the 
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lien given to an unpaid vendor by S. 55 (4) of the Transfer of 
Property Act. This claim was disallowed by Gentle, J. The 
learned Judge held that they were not entitled to the statutory 
lien because the deed of conveyance contained a contract con- 
trary to the provisions of S. 55 (4) in that it created without 
any allocation a charge on both movable and immovable 
property and under the section the appellants could only claim a 
lien in respect of immovable property. The appellants challenge 
the decision of the learned Judge on three grounds. In the frst 
place it is said that the mortgage decree is not movable property, 
but immovable property. Secondly it is said that the conveyance 
did not in law effect any charge. Inthe third place it is said 
that even if the decree be regarded as movable property the 
appellants are entitled to a lien as equity had extended the 
principle of the vendor’s lien to movable property of this des- 
cription. 


Before the amendment of S. 17 of the Indian Registration 
Act there was a conflict of opinion whether a mortgage decree 
could be regarded as movable or immovable property. In 
Gopal Narain v. Trimbak Sadashiv! the Bombay High Court 
held that the assignment of a mortgage decree required regis- 
tration. The Calcutta and the Allahabad High Courts expressed 
opinions to the contrary. See Gous Mahommad v. Khawas 
Alt Khan®, Baty Nath Lohea v. Binoyendra Nath Palitè?, Ram 
Ratan Chuckerbutty v. Jogesh Chandra Bhattacharyat, Abdul 
Majid v. Muhammad Faizuliah5, Ahmad Khanv. Abdul Rahman 
Khan’, Mumtaz Ahmad v. Sri Ram and Bhawani Singh’. 
This controversy has been decided in favour of the Bombay 
view by the addition made to the provisions of S. 17 of the 
Indian Registration Act by S. 10 of the Transfer of Property 
(Amendment) Supplementary Act, 1929, which came into force 
on Ist April, 1930, That Act added cl. (e) to sub-S. (1) of 
S. 17 of the Registration Act. The clause reads as follows :— 


“ Non-testamentary instruments transferring or assigning any decree or 
order of a Court or any award when such decree or order or award purports 
or operates to create, declare, assign, limit or extinguish, whether in present 
or in future, any right, title or interest, whether vested or contingent, of the 
value of one hundred rupees and upwards, to or in immovable property.” 


- 





1. (1876) LL.R. 1 Bom. 267. 
2, (1896) I L.R. 23 Cal. 450, 3. (1901) 6 C.W.N. 5. 
4, (1907) 12 C.W.N. 625. 5, (1890) LL.R. 13 All. 89. 
6. (1904) LL.R. 26 All. 603. 7. (1913) LL.R. 35 All. 524, 
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The wording here.follows that used in cl. (b). 


It has been argued by Mr. Thyagarajan on behalf of the 
second respondent that the Court is not justified in regarding a 
mortgage decree as immovable property by reason of the 
addition of cl. (e) io the section. He says that there has been 
no amendment of the definition of immovable property to be 
found in S. 3 (25) of the General Clauses Act and in 5. 2 (6) 
of the Indian Registration Act and the considerations which 
weighed with the Calcutta and the Allahabad High Courts still 
apply. As I have already indicated, I am unable to accept the 
argument. By virtue of the amendment of S. 17 of the 
Registration Act an assignment of a mortgage decree is placed 
in the same category as instruments falling within cl. (b), and 
admittedly such instruments must be regarded as immovable 
property. When a final mortgage decree has been passed the 
document declaring the mortgagee’s rights in the mortgaged 
property is the decree itself and not the mortgage deed. The 
decree gives the mortgagee something more than the deed. It 
finally establishes the mortgagee’s right to have the property 
sold and directs that it be sold. The Civil Procedure Code 
contains a form for the drawing up of a final mortgage decree 
and unless the Legislature regarded the decree to be drawn up 
in accordance with such form as operating to declare the mort- 
gagee’s rights in the mortgaged property the amendment of the 
section would be idle. For the reasons indicated I hold that a 
mortgage decree must be regarded as immovable property. 


I am also unable to share the opinion of the learned Judge 
that the conveyance of the 3rd September, 1932, created a 
charge, either as regards the lands or as regards the mortgage 
decree. S. 59 of the Transfer of Property Act requires a 
mortgage deed to be signed by the mortgagor, attested by at 
least two witnesses, and registered. S. 100 provides that where 


immovable property of one person is by act of parties or opera- ` 


tion of law made security for the payment of money to another 
and the transaction does not amount to a mortgage the latter 
person is said to have a charge on the property and all the 
provisions “hereinbefore contained which apply to simple mort- 
gage shall, so far as may be, apply to such charge.” In Tennets 
Viswanadham v. M.S. Menon!, a bench of which I was a mem- 
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ber held that the words “so far as may be” had not the effect 
of taking S. 59 out of the purview of S. 100. Unless given by 
statute a charge on immovable property can only be created by 
a registered instrument, executed by the person creating the 
charge and attested by at least two witnesses. In the present 
case the company was not a party to the deed of conveyance 
and as it has not created a charge by another instrument there is 
in law no charge at all. The mere fact that the parties regarded 
the properties mentioned in the deed as being subjectto a charge 
would not, by reason of the provisions of Ss. 59 and 100 
operate to create a charge in law. In these circumstances it 
cannot, in my opinion, be said that the parties had entered into 
a contract which deprived the appellants of the lien under S. 55 
(4) of the Transfer of Property Act. 

The appellants contention that equity has extended the 
principle of the vendor’s lien to movable property of certain 
descriptions is based on the judgments in Mycock v. Beatson}, 
Collins v. Collins®, In re Albert Life Assurance Co.: Ex parte 
Western Life Assurance Society8, Davies v. Thomas* and 
In re Stucley: Stucley v. Kekewich5, but holding, as I do, 
that a mortgage decree drawn up in the ordinary form, must 
now be regarded as immovable property and that the deed of 
the 3rd September, 1932, did not operate to deprive the appel- 
lants of their statutory lien under S. 55 (4) of the Transfer of 
Property Act it is not necessary to consider whether this 
argument is well founded, and if well founded the principle 
could be applied in India having regard to the provisions of the 
Sale of Goods Act. 

The appeal succeeds on the first two points and consequent- 
ly there will be a declaration in favour of the appellants that 
they are entitled to a charge on the property conveyed for the 
balance of the purchase money. The appellants are also entitled 


. to their costs, which will be paid out of the assets of the 


company. 
The Court has been informed that in other proceedings a 
creditor is claiming priority over the appellants, but this matter 
is not now before us and therefore cannot be inquired into. 
(en a clean rak aakan a, 
1. (1879) 13 Ch. D. 384. 
2. (1862) 31 Beav. 346: 54 E.R. 1172. 


3. (1870) 11 Eq, 164. 4. (1900) 2 Ch. 462, 
5. (1906) 1 Ch. 67, 
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To avoid any misunderstanding I will, however, add that our 
decision is entirely without prejudice to any claim to priority. 

Patanjali Sastri, J.—The main question argued in this 
appeal is whether a final decree for sale obtained in a suit 
brought to enforce a simple mortgage of immovable property is 
to be regarded as immovable property for the purposes of 
Chapter III of the Transfer of Property Act relating to sale of 
immovable property. The facts giving rise to the question 
have been fully set out in the judgment of my Lord the Chief 
Justice and it is unnecessary to recapitulate them here. 


The Transfer of Property Act does not define the term 
‘immovable property’ except negatively by excluding standing 
timber, growing crops and grass. The General Clauses Act (X 
of 1897) contains a definition in S. 3 (25) which is applicable 
to the Transfer of Property Act. There is also a definition 
in S. 2 (6) of the Registration Act for the purposes of that 
Act. According to both these definitions so far as they 
are material to the present discussion, immovable property 
includes lands and benefits to arise out of land. We then 
have the definition of ‘mortgage’ in S. 58 of the Transfer 
of Property Act as the transfer of an interest in specific 
immovable property for the purpose of securing payment of 
money advanced, etc. This interest in the case of a simple 
mortgage consists of course in the right to bring the mortgaged 
property to sale for the realisation of the debt. A simple 
mortgage has thus a dual character. It is a debt with a right 
to be recouped from the sale proceeds of specific immovable 
property. 

Now, it has been held in this Court, having regard to 
these definitions, that a debt secured by hypothecation of land 
is immovable property for the purposes of Ss. 54, 55 (2) and 
123 of the Transfer of Property Act. See Official Recewwer, 
Trichinopoly v. Lakshman Atyar1, Balagurumurthi Chetti v. 
Ramakrishna Cheth® and Perumal Ammal v. Perumal Naicker® 
and this position appears to have been accepted by their 
Lordships of the Privy Council in the recent decision in 
Fanny Skinner v. Bank of Upper India, Lid.4, where it was 
held that an assignment of a simple mortgage was of no effect 





1. (1921) 41 M.L.J. 453. 2. (1921) 41 M.L.J. 267. 
3. (1920) 40 M.L.J 25: I.L.R. 44 Mad. 156. 
4, (1935) 69 M.L.J. 158: L.R. 62 I.A. 115: LLR., 57 All. 314 (P.C.). 
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as a transfer of the security by reason of non-registration. But 
the question in what category a final decree for sale obtained on 
a simple mortgage has to be placed has not been the subject of 
decision in this Court, though there are conflicting decisions on 
the point in some of the other High Courts in India. Before 
referring to these decisions which are not however binding on 
this Court though, of course, they are entitled to great weight, 
it is desirable, in my opinion, to consider the question on 
Principle. Prima facte, if a simple mortgage is to be treated as 
an interest in a land or as a benefit arising out of land and 
thus coming within the definition of immovable property. there 
seems to be no valid reason why a decree directing the enforce- 
ment of such mortgage should be regarded any the less as 
immovable property. Before the decree, the mortgagee had the 
right to bring the mortgaged property to sale through Court 
for the payment of his debt, or he could give up the security 
and sue for mere recovery of the debt. After the decree, 
however, he can no longer seek to recover the debt apart from 
realising the security and, unless the security proves insufficient 
on actual realisation, his only right, having regard to the provi- 
sions of the Civil Procedure Code in that behalf, is to bring 
the mortgaged property to sale in execution of the decree. 
Thus, the decree does not in any way affect the mortgagee’s 
interest in the mortgaged property which still remains in him 
in full force, and indeed his remedy is now confined to a realisa- 
tion of that interest, the mortgage-debt being, to that extent, 
deprived of its dual character. It is thus clear that the decree 
only marks a stage in the process of realising the security and 
the only change effected by it in the position of the mortgagee 
is to effectuate the benefit arising to him out of the land, the 
subject of the mortgage, by bringing it one step—and that an 
important step—nearer realisation. It is therefore difficult to 
see on principle why a final decree for sale should be relegated 
to a different category of property from the mortgage itself on 
which it is based. 


Turning now to the decided cases, we find that the High 
Courts at Bombay, Allahabad and Calcutta have had occasion 
to consider this point. The earliest case in Bombay is Hari Govind 
Joshi v. Ramchandra Pandurang Joshi1, where speaking of a 





1. (1872) 9 Bom.H.C.R, 64. 
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Court sale of a mortgage decree, the learned Judges observed Shiva Rao 
v 


that what was purchased, Shanmugha- 
“was nota mere paper on which the decree was written but the interest sa Lah 


in immovable property which was recoverable under that decree and such Seta 
interest must be regarded as immovable property within the meaning of Patanjali 
S. 259 of the Civil Procedure Code.” Sastri, J. 


In a later case in Gopal Narayan v. Trimbak Sadashivi, 
the same view was taken and it was held that an assignment 
of a mortgage decree was compulsorily registrable. The 
Calcutta High Court in the earlier case Koob Lall Chowdhry 
v. Nattyanand Singh®, held that an unregistered deed of assign- 
ment of a mortgage decree was defective so far as it related 
to the mortgage lien on the property. In a later case, Gous 
Mahomed v. Khawas Ali Khan’, however, that Court adopted 
the view that S. 17 (b) of the Registration Act does not 
apply to a deed of assignment of a mortgage decree as it 
could not be said to be immovable property within the definition 
contained in that Act. There is no reference to the earlier 
decision of the same Court and the learned Judges do not 
refer to the definition of a mortgage in S. 58 of the Transfer 
of Property Act as involving the transfer of an interest in 
specific immovable property. In a still later decision reported 
in Batj Nath Lohea v. Binoyendra Nath Palit and another4, the 
question arose whether a mortgage decree was immovable 
property for the purpose of O. 21, r. 90 of the Civil Procedure 

Code, when a Court sale of such a decree was sought to be 
set aside under that provision. In this case, the definition of 
immovable property in the General Clauses Act was referred to 
and it was held’ that a mortgage decree did not come within 
that definition. Here again the earlier decision of the same 
Court in Koob Lall Chowdhry v. Nittyanand Singh2, was not 
referred to. In the Allahabad High Court the treatment of 
the subject followed more or less the same course. In the 
earliest case in Musammat Bhawani Kuar v. Gulab Raid, the 
question arose whether the sale of a mortgage decree was a 
sale of movable property within the meaning of S. 252 of the 
Civil Procedure Code which provided that no irregularity in 
the sale of movable property under an execution shall vitiate 
the sale and it was held to be a sale of an interest in immovable 





1. (1876) LL.R. 1 Bom. 267. 
2. (1883) I.L.R. 9 Cal. 839. 3. (1896) LL.R. 23 Cal. 450. 
4, (1901) 6 C.W.N. 5. 5.. (1877) LL.R, 1 All. 348, 
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Shiva Rao property. In Abdul Majid v. Muhammad Fatzullah1, however, 
Shanmugha. the Court held that a deed of assignment of a mortgage 
sundara- decree did not come within the mischief of S.49 of the Registra- 
piles tion Act as it could not be regarded as immovable property. In 
Patanjali the two later cases in Ahmad Khan v. Abdul Rahman Khan? 
and Mumtaz Ahinad v. Sri Ram’, the decision in Abdul Majid 
v. Muhammad Fatzullahl, was followed. In none of these 
cases was any reference made to the earlier decision of the 

same Court in Musammai Bhawani Kuar v. Gulab Ratt. 
In this state of the authorities, the Legislature added 
cl. (e) to S. 17 (1) of the Registration Act by S. 10 of the 
‘Transfer of Property (Amendment) Supplementary Act, 1929, 
thereby making compulsorily registrable instruments trans{err- 
ing or assigning any decree or order of Court when such decree 
or order purports or operates to create, declare, assign, limit or 
extinguish any right, title or interest of the value of Rs. 100 
and upwards to or in immovable property. It is clear to my 
mind that the object of this amendment was to affirm the 
Bombay view and supersede the Calcutta and Allahabad decisions 
referred to above holding the contrary. It is, however, urged 
that this newly added clause would not apply to mortgage 
decrees as the words, ‘purports or operates to create, declare, 
etc.” must, in view of the Privy Council decision in Bhageswart 
Charan Singh v. J agarnath Kuari”, be construed to mean, “in 
itself purports or operates to create, declare etc.”, whereas a 
mortgage decree merely declares a pre-existing right, that is, 
the: mortgage right of the decree-holder. I think that this 
argument proceeds, on a misapprehension of their Lordships’ 
decision in the case referred toabove. The distinction which 
their Lordships had in mind is the one between a mere recital 
of title as a fact and something which in itself creates a title. 
A reference to the passage from the judgment of West, J., 
in Sakharam Krishnajt v. Madan Krishnaji®, which their 
Lordships quote with approval would make their meaning aul 

more clear. The learned Judge there says: 


“There (that is, in S. 17) ‘declare’ is placed along with ee assign, 
limit or extinguish a right, title or interest’ aud these words imply a definite 





1. (1890) LL.R. 13 All. 89. 2. (1904) LL.R. 26 All. 603. 
3 (1913) LL R. 35 All. 524. 
4. (1877) LL.R. 1 All. 348. 

5. (1931) 62 M.L.J. 296: L.R. 59 LA. 130: LL.R. 11 Pat. 272 (P.C.). 
6. (1881) IL.R. 5 Bom. 232. 
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change of legal relation to the property by an expression of will embodied in 
the document referred to. I think this is equally the case with the word 
‘declare’. it implies a declaration of will; not a mere statement of fact.” 

A mortgage decree does not merely recite the pre-existing 
mortgage right. By its own force it declares, even if it does 
not create, the decree-holder’s right to have the property sold 
through the machinery of the Court for the realisation of his 
debt without any further impediment. It embodies the expres- 
sion of the Court’s will that a definite change of the legal 
relation of the mortgagor to the property should forthwith be 
brought about by the property being sold in satisfaction of the 
decree. It seems to me, therefore, idle to contend that a decree 
stands on the same footing as a document containing merely a 
recital of an existing right. In one sense, no doubt, a decree 
or order of Court does not ordinarily bring into existence any 
right which did not already vest in one of the parties litigant 
and to insist that it should do so in order to come within 
cl. (e) of S. 17 would be to render that provision almost 
nugatory. 


The assignment of a mortgage decree thus falls within 
S. 17 (1) (e), and must now be regarded as compulsorily 
registrable on the footing, clearly, that such a decree represents 
an interest in immovable property. It follows that much of 
the reasoning underlying the decisions of the Allahabad and 
Calcutta High Courts holding that a mortgage decree cannot 
be regarded as immovable property falls to the ground and I 
cannot, therefore, regard them useful precedents on the question 
now under consideration. l 


For the above reasons, I am of opinion that a final decree 
for sale on a simple mortgage must be regarded as immovable 
property for the purposes of Chapter III of the Transfer of 
Property Act. 


On the other questions argued at the Bar, I agree in the 
conclusions of my Lord and have nothing material to add. 


K. C. ; Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice WADSWORTE. 


Ramakrishna Reddi and another .. Appellants* (Petitioners) 
U. 
The Offcial Receiver of Bellary 
and another .. Respondents. 

Provincial Insolvency Act (V of 1920), Ss. 37 and 43—Death of insolvent 
—Annulment of adjudication subject to vesting of property in receiver till 
payment of a specified creditor—Later application by other creditors for 
modification of order so as to include their debts also—Jurisdiction of Court. 

An insolvent died in jail and his son moved the Court for annulment of 
the adjudication on the ground (1) that no application had been made for 
discharge within time allowed and (2) that the debts had all been satisfied. 
After notice to one creditor an order was made annulling the adjudication 
under S. 43 and directing that the property should vest with Receiver until 
payment of the active creditor. Three years later two other creditors 
applied to the Receiver for directions to pay them dividends out of the estate, 
The applications were rejected. The creditors then applied for the modifica- 
tion of the order under S. 37 so that the properties might vest in the Receiver 
untilall the unpaid creditors had been paid under the insolvency law. 

Held, when the Court has passed a particular vesting order, restricted in 
a specific way, it does not retain the power on some future date to passa 
fresh order removing those restrictions and providing for an entirely new 
scheme for the distribution of the assets. 

Veerayya v. Sreenivasa Rao, (1935) 69 M.L.J. 364: .L.R. 58 Mad. 908 
(F.B.), referred to, 

The power of the Court must be taken to be confined to the power to 
give such directions as are necessary to carry out its intention. There was 
no jurisdiction to make the order asked for. 


Appeal against the order of the District Court of Bellary 
dated 28th September, 1934 and made in I.A. No. 409 of 1934 
in I. P. No. 4 of 1929, 


V. S. Narasimhachar for Appellants. 
T. M. Venugopala Mudaliar for Respondents. 


The Court delivered the following 


JUDGMENT,—This appeal arises out of the dismissal of an 
application for modifying an order passed under S. 37 of the 
Provincial Insolvency Act, vesting the properties of the quondam 
insolvent whose adjudication has been annulled. The facts are 
rather unusual. The insolvent was in jail as the result of a 
criminal conviction and he died in jail without applying for his 
discharge. His minor son applied for the annulment of the 
adjudication basing the application on two grounds (1) that 
no application had been made for discharge within time allowed 


* A. A. O. No. 484 of 1937. 8th September, 1939, 
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and (2) that the debts had all been satisfied. The records 
show that notice was ordered to a vakil, apparently appearing 
for the only active creditor, and a report was called for from 
the Official Receiver. Thereafter the District Judge passed an 
order annulling the adjudication under S. 43 and directing that 
the property should vest with the Receiver until payment of 
the debt of Lakshmipathi—presumably the active creditor. This 
order was passed on 13th November, 1931. In 1934 the present 
appellants who represent two other creditors applied to the 
Receiver for directions to pay them dividends out of the estate. 
Their applications were rejected. Thereupon the application 
which gives rise to this appeal was filed on 3rd September, 
1934, praying for the modification of the order under S. 37, so 
that the properties might vest in the Official Receiver until all 
the unpaid creditors had been paid under the Insolvency law. 
The ground upon which this relief was sought was an averment 
that there had been a fraud by the insolvent’s son in giving 
notice only to one creditor and that he had taken advantage of 
the fraud to mortgage the properties and thereby cheat the 
other creditors. On this application the order of the learned 
District Judge was: 


“I cannot do this The insolvency has been annulled. Ihave no juris- 
diction over the estate except in accordance with that order.” 


At the time of this decision the ruling of the Full Bench 
of this High Court in Veerayya v. Sreentvasa Raol, was not 
yet available. What the Full Bench decides is that when on an 
annulment under S. 43 coupled with a vesting order under 
S. 37 the Receiver holds charge of the properties he continues 
to be subject to such directions of the Court with regard to the 
realisation and disposal of the properties as the Court may give 
in accordance with the principles, and policy of the Insolvency 
Act. It was also held that the power to control the Receiver 
should he exercised in the interests of the whole body of credi- 
tors and that the Receiver under 5. 37 had only such powers as 
were necessarily implied by the vesting order. It is contended 
that the effect of this ruling is to enable the Court to pass a 
fresh order directing the Receiver to hold the properties, not 
merely for the satisfaction of the deht of the one creditor 
specified in the order, but for the satisfaction of the debts of 
all the creditors. I cannot accept this contention. It seems 
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to me that the decision of the Full Bench clearly contemplates 
that the Official Receiver shall act under the directions of the 
Court which directions shall be for the purpose of carrying 
out the intention of the vesting order in administering the pro- 
perties according to the principles of the Act. In the present 
case the vesting order explicitly prescribes that the property is 
to be held for the satisfaction of one particular debt only. It 
is not possible to contend that the order leaves it open for the 
Court to direct payments towards other debts, for that conten- 
tion has already been canvassed by the present appellants and 
they have failed. As I read the decision of the Full Bench it 
provides no basis for the view that when the Court has passed 
a particular vesting order, restricted in a specific way, it retains 
the poweron some future date to passa fresh order removing 
those restrictions and providing for an entirely new scheme for 
the distribution of the assets. To my mind that cannot be done 
under the provisions of the Insolvency Act. 


My attention has been drawn to the case of Balla Mal v. 
Mst. Fatsma Bibil, which has been followed by a single Judge 
of this Court in the case of Baluswami Naidu v. O ficial Receiver, 
Madura2, This decision deals with the position when the 
Insolvency Court in annulling an adjudication by inadvertence 
omits to make a vesting order. It was held that in the interests 
of justice the Court can rectify its error. The power of 
Court is put on two grounds, (1) its inherent jurisdiction and 
(2) its power of review. With very great respect it seems to 
me that there are difficulties in using the theory of the Court’s 
inherent jurisdiction to rectify errors, so as to justify the 
divesting of property which under the provisions of the statute 
has already vested in the insolvent. But, provided that the 
matter can be brought within the purview of O. 47, Civil Proce- 
dure Code, there is, so far as I am aware, no difficulty about 
the correction of the error by way of review. 


It is suggested that the learned District Judge instead of 
holding that he had no jurisdiction to modify the present order 
should have treated the application as one for review and con- 
sidered it on its merits. No doubt had a review application 
been presented on proper grounds and within the prescribed 
period of 3 months, the learned District Judge would have had 
jurisdiction to make such modifications in his order as were justifi- 


“agama EH ARYA linamar ARAN akata matan eS akak amanah A baana aa AAAA a 
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ed in the circumstances. But the fact remains that the present 
application is not a review application; it does not purport to 
be areview application; it isnot basedon grounds such as would 
support a review application, and it is filed nearly 3 years 
after the order complained of without any application to 
excuse the delay so as to save limitation. In such circum- 
stances I do not think that the learned District Judge 
can be blamed for treating the application as one claiming 
a right to get an apparently erroneous vesting order modifi- 
ed and a fresh vesting order passed merely because it has 
prejudiced the interests of certain parties whose views are 
alleged not to have been put before the District Judge at the time 
when the original order was passed. Tomy mind the learned 
District Judge had no jurisdiction to alter his own order merely 
because it is said to have worked hardship on some of the credi- 
tors. His powers in respect of that order must be taken to be 
confined to the power to give such directions as are necessary to 
carry out its intention. The application, the form in which it 
was presented being one which the District Judge had no 
jurisdiction to grant and not having been framed as an applica- 
tion for review, I do not see how the learned District Judge 
could have treated it as an application for review and assumed 
that the applicants would have some way of getting round the 
difficulties in respect of limitation and have given them an 
opportunity for redrafting their application and filing a further 
application to excuse the delay. 


The order rejecting the application was to my mind a correct 
order and I dismiss the appeal. No order as to costs as the 
second respondent who alone objected has died and no legal 
representative has been put in his place. 


a Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE HORWILL. 


Munirathna Gurukkal .. Petitioner* (Pettttoner.) 


Village temple—Righi to management -Allowing archakas to manage 
small property of the temple—If right of management of villagers lost. 

By merely allowing the archakas for some years to manage the small 
property of the temple, the villagers did not lose their right of management 
of the institution or even of its property. 
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Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of North Arcot 
dated 28-8-1939 in O.P. No. 15 of 1939. 

K. Umamaheswaram for Petitioners. 

The Court delivered the following 

JUDGMENT.— There can be no doubt that after 1904, the 
villagers have been actively managing the suit institution, The 
presumption is, therefore, that even before that year they had 
the right of Management—or the petitioners would not have 
acquiesced in the loss of their authority. Moreover, the 
petitioners have on more than one occasion described themselves 
only as archakas, and have allowed others to be called 
dharmakarthas. ° 

The villagers, by allowing the archakas for some years 
before 1904 to manage the small property of the temple, did 
not lose their right of management of the institutidn, or even 
of its property. 

This petition is dismissed. 

KS: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice HORWILL. 


Petition dismissed. 





Kondayya Nayudu and another .. Petttioners* (Plaintiffs- 
Decree-holders). 
v. 
Marianan .. Respondent ( Defendant- 


Judgment-debtor). 


Civil Procedure Code (V of 1908), S.60(k)—Allowances of Railway 
guord—If exempt from attachment—Recoveries of advances made from Pro- 
vident Fund—If to be deducted from attachable salary. 

The allowances of a Railway guard over and above his salary are not 
exempt from attachment. Where the guard had taken an advance from 
the Provident Fund and that amount was being recovered from him at the 


' rate of Rs. 10 a month, such recoveries are not deposits although they may be 


compulsory deductions or recoveries and there can be no deduction of this 
amount from the salary available for attachment. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif of 
Erode dated 31st August, 1939 and made in E. P. No. 805 of 
1939 in S.C.S. No. 71 of 1939. 





i 


*CR.P. No. 2120 of 1939. Zist March, 1940. 
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V. Ganapathi Ayyah and R. Ramachandra Pant for Peti- 
tioner. 

A. Doratraj for Respondent. 

The Court delivered the following 

J UDGMENT.—The respondent is a guard on the South Indian 
Railway and the petitioner is a creditor who applied to the 
Court for an order of attachment of a part of the guard’s salary 
and allowances. An order was passed; but the Audit Officer, 
South Indian Railway, sent to the lower Court a report to the 
effect that the attachable amount of salary was Rs. 21-12-0, from 
which had to be deducted provident fund, Rs. 11-15-0, and 
provident fund advance, Rs. 10-0-0, the total of which two was 
greater than the attachable salary. He therefore said that no 
amount was available for attachment. 

The learned Advocate for the respondent argues that the 
allowances of the guard should not be taken into account. They 
are, he says, compensation for the expense of travelling and 
having to buy his meals and sleep away from his home. 1 do 
not however find any reason for the exemption of allowances, 
and they are ordinarily included in the salary. There is no 
exemption of allowances in any of the clauses of S. 60, Civil 
Procedure Code. Under S. 60 (k) are exempted all compulsory 
deposits and other sums in or derived from any fund to which 
the Provident Funds Act, 1925, applies, in so far as they are 
declared by the Civil Procedure Code not to be liable to attach- 
ment. It is suggested that allowances may be one of the “other 
sums” mentioned in the sub-section. The Provident Funds Act 
I of 1925 makes no mention of allowances. Moreover, the 
Audit Officer, in making his calculation, makes no distinction 
between salary and allowances. We may therefore talre it that 
for the purpose of this revision petition, the salary of the res- 
pondent is Rs. 143-8-0. 

Two further questions arise. ‘The respondent had taken an 
advance from the Provident Fund and that amount was being 
recovered from him at the rate of Rs. 10a month. The Audit 
Officer has deducted that amount as well as the ordinary provi- 
dent {und deposit from the attachable income. The question is 
whether he rightly did so. The only clause under which it is 
said that such a deduction can be made is clause ($). 
Recoveries of advances made from the provident fund are 
certainly not deposits, although they, may be compulsory 
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deductions or recoveries. It is however contended that such a 
recovery is made under the other and vaguer part of Cl. (k), 
“other sums in or derived from any fund to which the Provident 
Funds Act, 1925 applies’. This Rs. 10 is not a sum in the 
Fund nor, in my opinion, can it be said to bea sumderived from 
the Fund. The guard had borrowed a sum of money from the 
provident fund which he was entitled to do under the rules and 
he thereby became a debtor to the Provident Fund. In paying 
this Rs. 10 a month he was only paying of a sum for which he 
was liable as a debtor; and the Provident Fund cannot claim to 
be in any better position than any other creditor with regard to 
that sum. I therefore do not find any basis either in S. 60 of 
the Civil Procedure Code or in logic or equity for the deduction 
of this Rs. 10 from the salary of the guard available for 
attachment. 


The other question is with regard to the manner in which 
the calculation should be made, The learned advocate for the 
petitioner contends that from the salary and allowance of 
Rs. 143-8-0 should be deducted the provident fund contribution 
of Rs. 11-15-0 and that the remainder should be considered to 
be his salary. The attachable salary would then be half of 
Rs. 43-8-0 minus Rs. 11-15 0, (Rs. 31-9-0), which would be 
Rs, 15-12-6. 5. 60 (+) of the Civil Procedure Code exempts 
salary to the extent of Rs. 100 and half the remainder, while an 
independent sub-S. (k) exempts compulsory deposits in the 
Provident Fund. These two sub-sections are independent and 
therefore, on reading these two sub-sections together, it would 
seem that the Legislature intended to exempt not only the salary 
up to Rs. 100 and half the remainder, but also, independently of 
it, such amount as is compulsorily deducted from the provident 
fund. Moreover, Rs. 1531-9-0 (obtained by deducting 
Rs. 11-15-0 from Rs. 143-8 0) is not the respondent’s salary. It 
is a sum representing the difference between the salary and the 
provident fund contribution. I have therefore no doubt that 
the Audit Officer of the South Indian Raiiway adopted the 
correct method of calculation, except that he wrongly deducted 
the monthly sum recovered on account of the advance. 


It follows from the above that the petitioner is entitled to 
attach out of the respondent’s salary a sum of Rs. 10-13-0. The 
revision petition is therefore allowed with half costs from the 
respondent, and E, P. No. 805 of 1939 on the file of the District 
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Munsif, Erode. The District Munsif should dispose of the 
petition according to the above findings. 
K. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE PANDRANG Row. 
Pothera Kallur Veettil Narayanan 


Nambiar .. Petttoner® (Petitioner) 
Y. 
Pothera Kallur Veettil Kunbathayi 
Amma and others .. Respondents (1 to 5 and 7 
to 35, 36 to 53 Respon- 
dents). 


Surety for proper administration of property—When can be released 
from the bond. 


A junior member of a tarwad. who had executed a surety bond for the 
proper administration of tarwad affairs and properties by the karnavan, 
applied to be discharged from the bond on the ground (1) that he is not 
prepared to continue to remain bound and that he wanted to dispose of some 
of his properties and (2) that he had lost faith in his karnavan. 


Held, the surety cannot be allowed to free himself of his own sweet will 
but must obtain leave of the Court And leave of Court can only be given 
for good cause, which would depend on the circumstances of each case. 

Mahomed Ali yv. Howeson (1926) M.W N. 493 (P.C.) followed. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the District Munsif of Taliparamba 
dated 17th December, 1936 and made in R. L A. No. 944 of 
1936 in O. S. No. 600 of 1934. 


A. Achuthan Nambiar for Petitioner. 
-M. Govindan Nambtar and C. Govindan for Respondents. 
The Court delivered the following 


JUDGMENT.—This petition raises the question whether the 
petitioner, who was a surety for the proper administration of 
tarwad affairs and properties by the karnavan, is entitled to be 
discharged from the bond for the reason given by him. The 
petitioner is a junior member of the tarwad, who of his own 
accord stood surety and executed the bond for Rs. 2,000. It is 
not pretended that he executed this bond owing to any mistake 
of fact or misrepresentation or in circumstances of the like 
nature. The reason given by him is that he is not prepared to 
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continue to remain bound and that he wants to dispose of some 
of his properties. Here in this Court the learned Counsel on 
his behalf adds another reason, namely, that he has lost faith 
in his karnavan. In effect it comes to this: the petitioner wants 
to be released because he wants to be released and does not 
like to remain bound. 

Tt is well settled now that in the case of a bond like this a 
surety cannot release himself or discharge himself from the 
bond of his own sweet will, but must obtain leave of the Court. 
See Mahomed Ali Mamojce v. Howeson Brothersi, in which 
their Lordships of the Judicial Committee saw no reason for 
differing from the conclusion arrived at by the High Court of 
Calcutta to this effect, namely that a surety conld not free 
himself from his liability without the consent of the Court. 
Reference may also be made in this connection to National 
Guarantee & Suretyship Association v. Prayag Deb Banerji? 
and In the goods of Nam Lal Das deceased. In the Allahabad 
case it is pointed out that leave of the Court could be given for 
good cause, but no ‘attempt is made to indicate exactly what 
“good cause” would be. Naturally it would depend on the 
circunistances of each case, and it would not be easy to define 
“good cause” in a perfectly satisfactory way. In this case, as 
observed already, there is no cause shown except that the 
petitioner has changed his mind. That obviously cannot be 
regarded as good cause, because it would mean that he could 
free himself from his liability without leave of the Court, the 
leave of the Court becoming a pure formality. The lower 
Court has gone as far as possible to meet the wishes of the 
petitioner by saying that he would be released if he finds other 
satisfactory security. His present contention practically amotnts 
to this, that he must be allowed to free himself of his own 
sweet will. This is exactly what be cannot do, as has been 
held in Mahomed Alt Afamojee v. Howeson Brothersi. The 
petition therefore must be dismissed with costs of respondents 


1 and 2. 
K. S. Petition dismissed. 


[END oF VoLUME] 
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-Money decree against grand- 
father, his son and son’s son in 


S. 








favour of maior decree 
against grandfather and son in 
favour of B—Adjudication of 


grandfather and son as imsolvents 
— Execution, attachment and sale of 
grandson’s interest by 4—Right of 
B to rateabe distribution—If decrees 
in favour of 4 and B, against same 


judgment-debtors 
————-§ . 95—Application for com- 
ongful attachment 


pensation for wr 


Pace. | Civil Procedure Code 


. 143 | 


. 220 


. 388 


. 764 


422 


. 235 


. 553 
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(V of 1908)—Conid. 


—If setting aside order of attach- 
ment essential before such applica- 
tion—If averment and proof of spe- 
cial damages necessary for granting 
of compensation 


———S. 105—Preliminary issue de- 
cided in plaintiff's favour—Reversal 
on revision by High Ce 
sal of suit by trial Court—A 
~—Correctness of the Order in 
sion if could be considered in ‘the 
appeal 

———-S.  144—Payment of fecri 
amount by a junior member of a 
tarvad under O. 21, r. 89 to have 
the sale of tavazhi property in exe- 
cution set aside—Reversal or setting 
aside of decree—Claim for restitu- 
tion — Sustainability — Indian Con- 
tract Act, S. 72—-Relief under if can 
be awarded 

—————Ss. 151 and 152-—Certificate 
under S. 205, Government of India 
Act 1935) —If can be vacated un- 
der C.P.C, S. 151 or 152. Supp. 


——S. 152-—Scope—Error in con- 
sent decree~Rectification—Power 
of Court—Amended -decree being 
appealable—Maintainability of revi- 
gion 

O. 1, r. 8—Suit under T. Pp. 
Act, S. 53 to set aside alienations 
made to defeat or delay creditors 
Necessity to file in SDA 
capacity 
O. 1, r. 9—Suit on mart 
gage by one of two joint tenants— 
If suit maintainable and if decree 
can be passed in the absence of the 
other—Death of the other pending 
suit and plaintiff becoming solely 
entitled—If decree for wane 
amount can be passed 


O. 9, r. 13—Application m- 
der pending trial—-Interim order on 
applicant to deposit costs of suit or 
furnish security for decree amount 
—Power to make——Dismissal of 
application for failure to furnish 
security——Propriety 

——-O. 20, r. 12, (3) — 
“Application” in sub-cl. 
ing of-—Whether governed by Art. 
181, Limitation Act (IX of 1908) 
—Intention of rule-making autho- 
rity in amending rules (F.B.) . 

————-Q.. 21, rr. 2, 18 and 53 (3) 
—Satisfaction of decree—Provi- 
sional discharge of decree whether 
can be basis for recording satisfac- 
tion—Satisfaction of some other 
decree pending before another 
Court, whether could be recorded 











sub-cl. 


(3) mean- 


PAGE, 
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. 872 


240 
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GENERAL INDEX. 3 


Civil Procedure Code 
(V of 1908)—Conid. 


Pace. | Civil Procedure Code 
(V of 1908)—Conid. 


PAGE. 





—Representative’ in r. 53 (3)— be allowed to be continued by the 
Meaning of nephew 
——O. 21, r. 13—A pplication O. 33, r. 1—Construction— 


for attachment of immovable pro- 


Saleable interest in some items of 
perty—Necessity to contain des- 


suit property—Effect on right to sue or 














cription sufficient to indentify it . 477 as pauper 
——O 21, r. 64—Sale in exe- - O. 41, r. 6, sub-r. (2)—A 
cution to be of property sufficient peal pending against order for Ap 
to realise amount due under de- of immovable property m execution 
—o. 21, re. 11, 86 and 97 | e Cont bas discretion. t 
r. an — sale— urt has discretion to 
Execution sale—Purchaser depo- grant or refuse stay—Refusal of 
siting 25 per cent. of sale price in | stay—If iWlegality—O. 21, r. 64— 
Court—Balance not paid within Sale to be of property sufficient 
time—Dismissal of application and to realise amount due under decree, 460 
refund of deposit—Sale in a later O. 41, rr. 11 and 12 (1)— 
application by decree-holder—Defi- Appeal if can be admitted in part 
cit in price—Right to recover defi- only (F.B.) . 857 
cit from original purchaser—Limi- O. 45—Applicati Hi h 
tation Act (IX of 1908), Art. 181 a sar D 
—Applicability xy, Court for admission of appeal to 
O 21, r. 89—Ju P S Federal Court—Necessity for certi- 
mg eke a a 
gage to decree-holder and deposit- application | Supp. .. 28 
ing the balance in Court on the re- 
opening day (the 30th day after sale Companies — Liquidation — Court 
happening to be during the period giving permission to liquidator to 
when Court was closed)—Applica- sell properties and sanctioning a 
tion on that day for setting aside contract of sale and compromise of 
the sale—If compliance with O. 21, two suits in another Court—If sanc- 
89-—General Clauses Act (X of tion can be revoked after the Haut 
1897), S. 10—Applicability dator had acted upon it . 107 
(F.B.) .. 629 Companies Act (VII of 1913), 8 
——O. 21, r. 90—Sale held on a 277-L—Default by directors in 
date expressly proclairned to be not maintaining requisite cash reserve— 
the date—Illegal——Sale vitiated 568 Ordinary director not knowingly 
——O. 21, e 90- Sale of property and wilfully a party to the acon 
of person since adjudged insolvent —Conviction—Propriety . 478 
—Insolvent if person affected by er Contract—Offer and KEN a 
a 21, r. 90 (proviso) | A TU F mi 
————— 0), E oe ance of seller by telegram—Rejec- 
Power to call upon applicant to fur- ı tion by purchaser on quality of 
nish security--When to be exercis- | goods being found inferior—Suit 
ed Me by a for Pamase an of 
A), 21, rr. 100 and 103— action if in part arising where 
Claim petition under r. 100—Claim- goods had to be Sapan ee 
ant challenged to state on oath— ters Patent, cl. 12 . 676 


Subsequent suit under r. 103—If 


barred by the evidence in earlier Contract Act (IX of 1872), S 


Exception — Vendor a EE 


proceeding making false statement—If rae 
. 23, r. l—Suit depa put upon inguiry . 314 
against defendant ex parte and 


—S. 25-—Champerty-—-Conside- 
rations to be borne in mind in judg- 
ing a transaction (PGs) 


withdrawn against others—E- parte 
decree set aside on technical ground 


—Effect on withdrawal against | . 278 


other defendants . 811 | ———S. 25 (3)—Promise to pay 

——O. 32, r. 12—Suit filed by an portion of barred debt—If provides 
uncle on behalf of his nephew good cause of action for `whole 
to get a decree of the Panchayat debt 


—_§. 72-—Applicability—Money 
paid into Court to set aside Court 
sale in execution—Decree subse- 

reversed- 


Court against his nephew set aside 
on the ground that he was minor— 
Minor actually major on date of 
decree as well as suit—Suit if can 


quently set aside or 


4 
Contract Act (IX of 1872) 
—Contd. 


Claim for refund of money—Relief 
under S. 72 if can be awarded 

———-S. 72-——-Taxes and license fees 
paid under mistaken belief that pro- 
perties and business were situated 
within jurisdiction of the Pancha- 
yat Board-—-Claim for refund—Sus- 
tainability 

———S.  143-——Applicability. Se ee 
Principal and surety 


of performance 


Conversion—Pledge by agent with- 
out authority of principal—If con- 
version 


Co-operative Societies Act. 
Madras Acts. 


Costs. See C. P. Code, S. 35. 


See 


(D) 7 b and Art. TA of 


inan was not a party; and E 
Prayer for appointment of interim 
receiver—Respective court fens y- 
able By 
———Ss 10 (2) and as 
Order on plaintiff-respondent to 
pay deficit court-fee which ought 
to have been paid in the Court 
below-—Default——Effect 


Criminal Aa Code (V of 
1898), S. 107——Notice under— 
Nature of-—Breach of peace— 
Contemplation of—Notice must 
set out information of breach— 
Case for inquiry to be disclosed in 
notice F.B.) 

e S,  162-~-Statement by accus- 
ed to Police—Admissibility in evi- 
dence—Whether admissible as 
confession 

err pu 182-—Complainant cheated 


.. 340 


. 582 


Pace. | Criminal Procedure Code (V 


. 424 | 
———~§. 182-—Inference as to place ue 
8 


32 


. 478 


11 


747 


d kale with money at Trichi- 
760 


ae r E a 
Ss. 195 and 476—Criminal 
Rules of Practice, r. 37—Validity 
of rule—Complaint in respect of 
offence alleged to have been com- 
mitted in relation to a proceeding 
m Court—Revisional jurisdiction 
of High eos Vinee ci or 





cr B a 
————S. 482—Failure of defendant 
in civil suit to produce certain re- 


. 719 
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of 1898)—Contd. 


cords—Complaint for offence—S. 
175, I.P.C., competency 


S 488—Right to maintenance 
—Claim by wife—Reasonable ap- 
prehension of ill-treatment as 
ground 


———S. 488 (3)—Sentence of im- 
prisonment — Whether subsequent 
order passed under S. 23 (1), Pro- 
vincial Insolvency Act (V of 1920) 
can affect the sentence--Whether 
Magistrate can cancel the order 
passed in the circumstances 





Criminal trial—Trial by jury—Una- 
nimous verdict—Production of sto- 
len property—Evidence of witness— 
Jury competent to form opinion as 
to reliability of witnesses 


Criminal Tribes Act (VI of 1924), 
S. 23 (1). See I. 
and 326 


Debt Conciliation Act (XI 
1936). See Madras Acts 


District Municipalities Act (V of 
1920). See Madras Acts. 
Divorce Act (IV of 1869), S. 7— 
Petition for dissolution of marriage 
by wife—Evidence of cruelty prov- 
ed in an earlier petition for dissolu- 
tion of marriage on the same 
grounds—Decree for judicial sepa- 
ration in the previous petition— 
Fresh evidence of adultery alone of 
rty called in the latter ae 
Procedure whether correct 


Ss. 7, 18 and 19—Petition for 
declaration that marriage null and 
void and for maintenance—Parties 
natives and married in Mangalore— 
Husband though employed in Ran- 
goon having no residence at Ran- 
goon— When last living with wife at 
Mangalore—Jurisdiction 

Emigration Act (VII of 1922), Sa. 
30 (3) and 25 (2) (b)—Assisting 
labourers to depart from British 
India—Gist of offence—Tests 


Estates Land Act. See Madras 
Acts. 


Evidence Act (I of 1872), S. 13— 
Prior proceedings on the question 
of existence of right to office or 

roperty—Relevancy as transaction 
y which right was recognised 

—§s. 26 and 27-—-Charge of 
murder—Confession of third accus- 
ed followed by unsuccessful search 
by him for a spear said to have been 
hidden by him—Subsequent pro- 
duction of the spear by first accused 
—Admussibility of statement of 


of 





Pace. 
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. 210 
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. 816 
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Evidence Act I of (1872)— 
Contd. 


third accused under S 27, Evidence 
Act and sufficiency to sustain a con- 
viction 

ume. 32—Dying declaration and 
statements by deceased uncorrobo- 
rated by other evidence—Sufficiency 
to justify a conviction (F.B.) 


mes, 65 (¢)—Abstracts from 
accounts—Mode of proof as secon- 
dary evidence 

Federal Court—Appeal. 
tice. 


Fraudulent Preference-~—Alienation 
within 3 months of adjudication as 
insolvent under threat of legal pro- 
ceedings and to escape liability for 
costs—If fraudulent preference 

General Clauses Act (X of 1897), 
S. 10—Applicability. See C. P 
Code, O. 21, r. 89 ( 

Government of India Act (1935), 
S. 205—Case raising interpretation 
of Order-in-Council made under 
Government of India Act, 1935— 
Consideration under S. 205 of the 
Government of India Act, 1935, 
as to certificate for appeal to Fede- 
ral Court not mentioned in decree 
of High Court or in the certificate 
for leave to appeal to Privy Council 
—Appeal to Privy et 
ther competent (P.C.) 

mney, 205—Certificate that case 


See Prac 


PAGE 


. 758 


124 


. 786 


F.B.) .. 629 


64 


involved a question as to constitu- ` 


tional validity of a provincial enact- 
ment-—-Subsequent repeal and re- 
enactment of the Act with Gover- 
nor-General’s sanction—Effect on 
the certificate and jurisdiction of 
the Federal Court to hear the ap- 
peal—Civil Procedure Code (V of 
1908), Ss. 151 and 152—If certifi- 
cate can be vacated under-—Juris- 
diction to entertain appeal on 
grounds other than those covered by 
certificate Supp. .. 
neg, 205 (1)—Certificate that 
case involved a question as to con- 
stitutional validity of a provincial 
enactment—Subsequent repeal of 
the impugned Act and re-enactment 
with Governor-General’s consent— 
Jurisdiction of Federal Court to 
hear the appeal—Applicability of 
new Act—New grounds if can 
allowed to be taken—-Bihar Money- 
Lenders Act, 1939, S. 7—Suit based 
on Chi Chithas if document on 
which loan is based Supp. 
n 205 (1)—Necessity for 
certificate under, before an appli- 
cation to High Court under eet 
Procedure Code (V of 1908), O 


Government of India Act PAGE 
(1935)——Contd. 
45 for admission of appeal to 
Federal Court Supp. 28 

Government Provident Fund— 
Right of Hindu wife in receipt of 
separate maintenance to deceased 
husband’s so ANG 

Hereditary Village Offices Act. 


See Madras Acts. 


Hindu Law-—Adoption—Refusal of 
consent by nearest sapinda—Ab- 
sence of any other sapindas of hus- 


5 


band—-Effect—Improper refusal of toz 


consent—-Burden of proof 


Adoption by vido Basen 
of sapindas—Want of consent of 
daughter’s son—If invalidates adop- 
tion (P.B). 








Alienation by father having one 
son in existence—Subsequently born 
son—Whether entitled to question 
alienation—Share to which alienee 
entitled 


Coparcener disqualified From 
ee a share in joint family pro- 

otice by—If can sever his 
walk onnee RoN with family 


Dayabhaga—Mortgage of un- 
divided share of immovable pro- 
perty—Death of mortgagor and vest- 
ing of equity of redemption in his 
son subject to charge for mainten- 
ance of widow and daughter—Suit 
for partition after final mortgage 
decree and purchase of property 
by mortgagee in execution—Parti- 
tion decree charging properties for 
maintenance—Effect on mortgagee 
purchaser’s rights—Mortgagee how 
far necessary party to a a 
suit (PC) 








Husband and wife—Receipt of 
separate maintenance by wife—If 

“judicial separation” from husband 
—Effect on right to deceased hus- 
band’s Government Provident Fund 
—Succession certificate if essential. 


Inheritance—Brother’s son’s 
daughter—If£ entitled to inherit .. 


Joint family—Contract to sell 
land—-Vendee entering into posses- 
sior—~One member of vendee's joint 
family minor—Right of vendors to 
sue for specific performance 
Joint family—Eldest brother 
manager with capacity to give dis- 
charge—-Effect on minor brother’s 
right to sue—Presumption as to 
capacity to give discharge : 
Joint family business—Lia- 
bility of coparcener faking part in 

















- 400 


.. 911 


715 


433 


. 251 


. 195 


business—Nature and extent—Test. 469 
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Hindu Law—Contd. PAGE. 





Joint family—-Suit for partition 
and possession of plaintiffs share 
and for setting aside alienations, 
etc.—Court-fees E.B.) 


Maintenance—Permanently kept 
concubine—-Right to maintenance— 
If affected non-existence of 
children 


—-Re-conversion to Hinduism—If 
valid without formal renunciation 
of Christianity and performance of 
expiatory ceremonies ; 
Stridhanam — Anwadheyaka— 
—Succession —- Widowed daughter 
and daughter’s daughter—Prefer- 
ence—Difference between the Smiriti 
Chandrika and Mitakshara—Prefer- 
ence 


——~--Stridhanam — Succession—lIl- 
legitimate daughters of Hindu 
woman who was not a dancing girl 
—If entitled to succeed to stridha- 











nam of her monther’s mother 


Suit on pronote executed by 
Hindu father—Sons who were 
made parties dismissed from suit 
—Sons if exonerated from liability 
under Hindu Law in respect of th 





. 800 


. 119 


. 288 


ecree .. 363 


Texts — Difference between 
Smiriti Chandrika and Mitakshara 
as to succession to stridhana—Pre- 
ference 


Widow-——Maintenance — Dec- 
ree for, against joint family—Sub- 
sequent partition—If a charge in cir- 
cumstances necessitating a modifi- 
cation of the decree 


Widow--Maintenance—Rate of 
—Widow’s private means or stri- 
dhana—If to be taken into consi- 
deration in fixing-—-Principles to be 
observed in fixing—-Maintenance 
suit-—-Right to costs—-Considera- 
tions 











Will—Construction — Bequest 
of estate to grandsons through 
daughter--Conferment of life-estate 
on daughter—-Gift over to grand- 
sons—Intentions of testator—Mode 
of ascertaining i 

Will--Bequest to existing per- 
son on happening of uncertain 
event not to take effect immediately 
on testator’s death—-Whether prior 
estate necessary to support condi- 
tional future gift—Gift over to 
trusts—Estate in the possession of 
reversioner — Suit by trustees 
against reversioner-——-Limitation Act, 
S. 10, if applies.. ..(P.C ) 











—Meaning to be ascertained from 
—Absolute gift in favour of wife— 


Will—Construction of—Words - 


119 


204 


. 188 
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Gift over after her lifetime in favour 
of daughter—Invalid—Nature o 
estate taken by widow ve he 


Hindu Religious Endowments Act. 
See Madras Acts 

Hindu Religious Endowments 
Board—Scheme for management of 
temple—Power of supervision of 
the Board in respect of appointment 
of staff, etc.. made subject to final 
control of District Judge for the 
time being—lIf conflicts with unres- 
tricted power conferred om th 


Board by the statute .. 709 
Husband and wife — See also 
Divorce Act. .. 10 


Maintenance—Claim of wif 
for—Apprehension of illtreatment— 
How far a ground .. WWI 


Suit for restitution of conjugal 
rights—Suit by husband who had 
nothing to do with his wife for 20 
years after marriage—Plaintiff 
rejecting prior offer by wife to join 
him—Discretion of Court to refuse 
decree for restitution 877 


Income-tax Act (XI of 1922), S.4 
—Bonds held by Indian company— 
Interest payable in England used 
for purchase of plant in England— 
Plant sent to company in India for 
use in business—Whether “inte- 
rest received in British India” and 
liable to tax (P.C.) .. 137 

——S§. 4 (2)—Profits accrved ont- 
side British India—Loan raised by 
assessee there—Loan transmitted to 
British India—-Loan repaid outside 
British India from profits of the 
business there—Amount of loan 
transmitted, if remittance of profits 
to British India and assessable 

(F.B.) .. 543 

——§. 4 (2)—Profits from ont- 
side British India-—Investment in 
Mysore bonds—Bonds brought into 
Madras—-Assessment on e face 
value of bonds—Whether income 
coming within the meaning of 
“receipt of income within British 
India F.B.) . 

———Ss. 9 and 10 (2) (vi)—Asses- 
see running hotel business—Letting 
out of hotel building to another 
for carrying on a similar business 
—Claim by assessee of deduction 
for depreciation on building, furni- 
ture, etc.—Claim allowable—Con- 
struction of sections in favour of 
assessee, as against Crown (F.B.) .. 319 

——§. 10 (2) (ix)—Deductions 
—Firm of money-lenders and cotton 
dealers—Deposit paid to oil corm- 
pany to secure agency for sales of 








639 
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Income-tax Act (XI of 1922)— 
Contd. 


oi! oe a lost ene 
insolvency of oil company— 

ther loss deductible in calculating 
profits of firm’s business as money- 
lenders and cotton dealers—Whe- 


ther trading or capital loss (P.C.). 180 


Insolvency—Sale of property by 
Official Receiver—If ordinary Civil 
Court has power or control over the 
acts of Official Receiver—Mere ir- 
regularity or inadequacy of price if 
ground for setting aside sale in a 
suit in a Civil Court 5 


Interest—Law of appropriation— 
Mortgage decree—Payment of por- 
tion of money without declaration 
—Decree-holder’s tight to appro- 
priate monies to his advantage— 
Decree debt recognised by Agri- 
culturists’ Debt Relief Act (IV oi 
1938), 5. 9 


Transaction in which interest 
charged on interest—Existence of 
ample security—If transaction un- 
fair and open to objection—24 per 
cent. interest on secured debt— 
Presumption that it is unfair under 
Usurious Loans Act (IV of B 
Sed (P.C.) . 





Irrigation Cess Act (VII of 1865). 
See Madras Acts 


Joint tenants—Suit on mo e by 
one of them—Maintainability— 
Death of other pending suit—De- 
cree for whole amount if can be 
passed 


Karnam—Office of-—If hereditary or 
family right—Owmership of inam 
land attached to the office and en- 
oe in hig favour-——Nature 
o 


Land Acquisition Act (I of T 
S. 3 (d)—Decision of Subordinate 
Judge appointed under—Appeal- 
ability under Civil Procesurs ae 


Landlord and tenant—Tenant tak- 
ing water for second crop from 
landlord’s tank—Liability to pay for 
it—Payment by tenant of water cess 
to Government—Effect 


Land Revenue Assessment Act i 
of 1908). See Madras Acts. 


Lease. See T. P. Act, S. 108. 


Legal Practitioner—Obligation of 
members of the Bar not to make 
unreliable statements of fact 
based on surmises or guesses. Supp. 


PAGE 


. 574 


302 


.. 732 


28 
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' PAGE. 


Legal Practitioners’ Act (XVIII 
of 1879), 9. 13—~Whether by ag- 
reement to withdraw or withdrawal 
of a petition by complainant, pro- 
ceedings against practitioner could 
be dropped (F.B.) . 


Letters Patent (Madras), Cl. 12— 
Contract by offer, acceptance and 
counter offer by letters accepted 
by telegram—Cause of action if in 
part arising where goods had to 
be despatched 


Limitation—Agreement to Aisne 
litigation--Refusal to give accord- 
ing to agreement share of property 
gained in litigation—Limitation 
whether runs from date of decree 
or from date of refusal to perform 
agreement (P.C.) 


Limitation ing (IX of 1908), S 
District Man suit for Rs. in 
District Munsif’s Court on reopen- 
ing day, limitation having expired 
during vacation—Cognizability of 
suit by Village Court under Mad- 
ras Village Courts Act (I of 1889) 
—Effect--Civil Procedure Code, 
S. 15—“Court of lowest de 
competent to try”’—Village urt 
1f such a Court ik 

S. 7—Hindu Law—Eldest 

brother m er of joint family— 

Capacity to give discharge—Effect 

on minor brothers’ right to sue— 

Presumption as to capacity to give 

a 








10—Applicability—Estate 
in sae re of reversioner of 
author of trust-—-Suit by trustees 
against reversioner (P:C.) 


S 14 Jiurisdictton—Court 
having no jurisdiction—Orders that 
could be passed—Plaint returned 
for correction of valuation—Date 
of re-presentation of plaint was 
date of suit for purposes of limi- 
tation 


me, 19 and 20--Mortgage— 
Purchase of equity of redemption 
in execution—-Loss of personal re- 
medy agamst mortgagor—-Pay- 
ment after that by mortgagor-— 
Whether payment within S. 20 or 
acknowledgment within S. 19 to 
save limitation (F.B.) 


as amended by Act (I of 
1927), S. 20—Payment by debtor 
on account of pronote without ap- 
propriation towards interest or 
principal and endorsement of it 
on note-—-Subsequent appropriation 
by creditor within period o see 
tation towards aa Sum 





. 259 


. 676 


.. 278 


. 195 


. 834 


.. 766 
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Limitation Act (IX of 1908)— PAGE. 
Contd 


ciency to start 
limitation (P.C. 
——S. 20 (2)—Mortgage suit— 
Application for final decree after 
time—Receipt of rents by mort- 
gagee as owner under private sale 
-——If payment within meaning of S. 
20—-If preliminary decree satisfied 
by such purchase—If saves applica- 
tion from bar of limitation 
Art. 144—Survey officer’s de- 
cision under Madras Survey and 
Boundaries Act, Ss. 11 and 12— 
Adverse possession of unsuccessful 
party not affected by the decision— 
Computation of limitation (F.B.). 
Art. 181—Applicability—Ap- 
plication for resale by decree holder 
under C. P. C., O. 21, rr. 86 and 
87—Limitation = 
Art. 181—If governs “Appli- 
cations” in C.P.C. O. 20, r. 12, 
sub-cl. (3) (F.B.) . 
Art. 182—Amendment of time- 
barred decree under S. 152, C.P. 
C—Effect on limitation (F.B.) .. 
Art. 182-—Applicability to ap- 
plication for execution of award 
under Madras Co-operative Socie- 
ties Act, S. 51 r 
Art. 182 (5)—Execution peti- 
tion by assignee of mortgage decree 
under unregistered deed—If in ac- 
cordance with law, to save limita- 
tion . 
Madras Acts and Rules, etc.: 
Madras Agriculturiste’ Relief Act 
(IV of 1938)—Mortgage decree 
debt due by Hindu joint family— 
Application for scaling down by 
one member—Relief under Act tf 
restricted to his share—Relief if 
restricted only to agricultural Jand 
included in mortgage : 
———S§. 4 (h)—Construction— 
Half share in another mortgage— 
Whether “other property” or 
“debt” a 
——-_—-§s 8 and 9—Compromise de- 
cree-——-Payment of money in part 
discharge of debt—Appropriation 
first towards interest and costs and 
balance towards principal—Appro- 
priation whether permissible wg 
Ss. 8 and 9—Decree debts— 
If debts aa 
——-—Ss. 8 and 10, sub-S. 2 (2)— 
Mortgage for price of land pur- 
chased—If excepted from scaling 
down by reason of S. 10, sub-S. 2 
(2)—~Subsequent mortgage of other 
property for original mortgag 
debt--Effect 


fresh period of 
Cet es 
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Madras Agriculturists’ Relief 
Act (IV of 1938)—Conid 
———-S. 15 andr. 6 (1)—Amonnt 
claimed by, major inamdar against 
minor inaindar for water charges, 
land cess, etc., alleged to have been 
paid to Government by: former— 
If ‘rent’ 
———S. 19— Debt” meaning of 
S 19—Orders passed before 
new rules when execution petition 
pending—If come under Civil Pro- 
cedure Code, S. 47 s 
S 19—Order under—Revision 
right of appeal 
against such orders by the new 
rules—I{ retrospective—Effect on 
competency of pending revision 
petitions a 
Madras City Tenants Protec- 
tion Act (III of 1922), Ss. 
1 (3) and 2 (4)—Applicabi- 
lity--Lease for ten years from 
Ist October, 1912—New lease 
dated Ist February, 1923, at in- 
creased rent for a term of ten years 
from lst October, 1922—If lessee 
entitled to the benefits of the 
Madras City Tenants Protection 
Act of 1922—Tenancy if one creat- 
ed before the commencement of the 
Act—Lessee 1f a tenant continuing 
in possession after the termination 
of a tenancy CPC) si 
Madras Civil Courts Act (III of 
1873), S. 3-A—Scope—Enquiry 
under Legal Practitioners Act— 
Power of District Judge to delegate 
to Additional District Judge (F.B.). 
Madras Co-operative Societies Act 
(VI of 1932)—Award by Regis- 
trar on one loan—Sale in execution 
without mentioning another mort- 
gage loan—Effect—If purchaser 
ets the property free of encum- 
rance Sei 
——S. 51—Award under—Appli- 
cation for execution—Limitation 








-Provision of 


Pace. 


.. 369 
.. 600 


: 317 


259 


121 


Act, Art. 182—Applicability .. 208 


Madras Court of Wards Act (I of 
1902), S. 49——Notice as condition 
precedent to institution of suit 
against Court of Wards—Proper 
form i 

Madras Criminal Rules of Prac- 

tice, R. 37—Validity of rule. See 

Cr. P. C., Ss. 195 and 476 

(F.B.) . 

Madras Debt Conciliation Act 

(XI of 1936), S. 4 (1)—Insol- 

vent applying without consent of 

Insolvency Court to Debt Concilia- 

tion Board—Jurisdiction of Board 

to entertain application~~Proceed- 
ings to be quashed—Provincial In- 

os Act (VI of 1920), S 28 


. 719 
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Pace. , Madras a era Mere e 
. 1 —Contd. 
Madras District Municipalities Act omer ace 2 FES 


(V of 1920), S. 61 (1)—Private pointment of karnam—Absence of 
drains—If vest in Municipal Coun- jurisdiction of Civil Courts ei 912 
cil—Municipal Council if can sanc- ————-§. 21—Scope 708 
tion connection of drains of other y h 
persons to private drains .. 155 | Madras High Court Original Side 
———$s. 93 (1) and 94-A—Licen- Rules, O. 23—Official Referee— 
see’s agent transacting business Powers—English practice—How 
within Municipality—Levy of pro- far applicable a 


fession-tax——-Meaning of ‘transac- 
tion of business’—Retail customers 
—Prices being fixed by Govern- 
ment, not altering character of 
transaction .. 437 


Madras Estates Land Act 
(Amending Act XVIII of 1936) 
—Suit in Court having jurisdic- 
tion before the Act—Jurisdiction 
if lost by reason of the Act 


—_-—— (I of 1908), S. 77—Non- 
occupancy ryot—Adverse posses- 
sion—Slow  encroachinent upon 
land of zamindar—Presuinp- 
tion of title to land free 
of rent—Notice essential to land- 
holder 673 


S 112-—Sale under, bad for 
want of proper service of notice— 
Person interested in land but not 
registered pattadar—Right to bring 
suit in Civil Court to declare sale 
invalid—Suit whether one under 
the Estates Land Act or under the 
general law .. 148 
S. 117—Provision whether ob- 
ligatory or directory—Test—Dis- 
regard of provisions as to sale— 
Effect—Absence of injury as result 
of irregularity—Effect sa 20 
=e, 125—Mortgage executed 
after passing of Act to pay off 
mortgage created before, the Act— 
If mortgage created before Act by 
reason of right of subrogation .. 664 
S. 187 (1) (e)—Agreement 
to commute rent in kind to money 
—Registration of agreement, whe- 
ther necessary—Agreement, whe- 
ther violating provisions of the Act 
—-Commritation order whether ne- 
cessary—Remedies and safeguards 
against unfair enhancement (F.B.). 391 
————Chapter IV — Patta prima 
facie evidence of title—Mortgage 
deed—Provision for relinquish- 
ment of patta in favour of mort- 
gagee on failure to pay and redeem 
by mortgagor—Purchaser for value 
without notice of mo — En- 
titled to protection of S. 41, T.P. 
Act (IV of 1882) .. 791 
Madras Hereditary Village Offices 
Act (III of 1895), Ss. 13 (1) and 
21——Suit for declaration as to ap- 


1940—I—H 


Madras Hindu Religious Endow- 
ments Act (II of 1927), Ss. 34 
and 76—-Lease of property of a non- 
excepted temple, under S. 76 (1)— 
Cancellation by the Board in exer- 
cise of its powers under S. 34— 
If unlawful and to be quashed by 
writ of certiorari sia 


——-§. 43—If ousts the jurisdic- 
tion of Civil Courts to entertain a 
suit by a dismissed archaka chal- 
lenging the correctness of the trus- 
tee’s action Nagi. 

S. 44-B—Order refusing to 


direct resumption of service inams 
Appealability 


28 





—_—S5. 63 (4)—-Refusal of Board 
to hold inquiry or frame a scheme 
—Court if can frame a scheme .. 882 


Madras Irrigation Cess Act (VII 
of 1865), S. 1 (b) and proviso 2 
—Irrigation of land registered 
under a particular Government work 
—Ryot storing water flowing from 
that work on his land in a private 
reservoir—If liable for penalty .. 152 


| 
| 
| 
| 








Act (I of 1908)—Suit for contri- 
bution for petshkush paid after the 
portion of estate has passed into 
other hands—Suit if lies in Civil 
Court—-Provincial Small Cause 
Courts Act, Sch. II, Art. 41—Ié 


bar to suit. 175 





Madras Letters Patent—Sce Letters 
Patent. 


Madras Local Boards Act (XIV of 
1920). S. 159 (1)—Encroachment 
in public street—Claim of Pancha- 
yat Board to alleged encroachment 
If can be dismissed as of a civil 
nature .. 599 


——S. 164 (2)-—Requisition order 
for land—Prosecution for failure to 
comply with—Board, if to estab- 
lish its title to the land—-Duty of 
Magistrate to decide legality of 
requisition a 

Madras Motor Vehicles Taxation 
Act (TIT of 1931), 5. 2—Steam 
roller-—If “motor vehicles” liable to 
taxation i 
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Pact. | Mortgage—Cond. PAGE. 
ors widow and unmarried 


Madras Prevention of Adulteration 
Act (III of 1918), S. 5 (1) (d) 
and proviso (ii)——Manufacturer 
responsible for defect in goods sold 
—Retail seller disposing of goods 
in sealed tins—Whether liable to be 
convicted 


Madras Revenue Recovery Act (11 
of 1864), S. 58—Dispute as to area 
of land and assessment—Civil Court, 
if can consider the question 


Madras Survey and Boundaries Act 
Ay of 1897), Ss. 11 and 12— 
ffect of Survey Officer’s decision— 
Adverse possession of unsuccessful 
party whether affected by decision 
of Survey Officer—Computation of 
period of 12 years for limitation, 
how calculated in the circumstances 
—Limitation Act (IX of 1908), 
Art. 144 (F.B.) a 


Madras Survey and Boundaries Act 
(VIII of 1923), S. 14—Suits 
under by private persons as to 
boundaries—Survey officers if repre- 
sent the Government and Govern- 
ment if necessary or proper parties 
to such suits—Right of Governmen 
to costs if impleaded 

Madras Village Courts Act (I of 
1889)—Cognizability of suit by 
Village Court—Effect on limitation 
for suit filed in District Munsiff’s 
Court on re-opening date, limitation 
having expired during vacation—Sec 


169 


690 


Limitation Act (IX of 1904), 5.4... 220 


Malabar Compensation for Ten- 
ants’ Improvements Act (I of 
1900)—Contract between jenmi and 
kanomdar to pay compensation for 
improvements ligation how far 
binding upon sub-tenants — Sub- 
tenants taking holding without 
notice of covenant--Covenant whe- 


their annexed to land 
Malicious Prosecution——See Torts. 
Mortgage—Application for final 


decree after time—Receipt of rents 
by mortgagee as owner under pri- 
vate sale—If saves limitation 
Equitable 
deeds handed over 4 or 5 days 
before advance of loan—Letter of 





collateral security on date of loan- 


evidencing deposit not registered— 
Admissibility in evidence—Regis- 
tration Act, S. 17 ie 
Mortgage of undivided share 
of immovable property by a Hindu 
under Dayabhaga—Mortgagor dying 
intestate — Equity of redemption 
vesting in mortgagor’s son subject 
to charge for maintenance of mort- 





165 


. 134 
mortgage — ‘Title’ 


561 


ughter—Partition suit after final 
decree on mortgage—Purchase by 
mortgagees in execution of mort- 
gage decree—Mortgagees if succes- 
sors in title to mortgagor’s heir— 
Partition decree charging mortgag- 
ed properties for maintenance— 
Effect on mortgagee-purchasers’ 
rights—Mortgagee—How far neces- 
sary party to partition suit (P.C.) .. 
Prior mortgagee failing to join 
second mortgagee in his suit— 
Second mortgagee’s suit for pos- 
session of property and sale—Resis- 
tance — First mortgagee’s claim 
whether could be a shield against 
` second mortgagee’s claim, if second 
mortgagee’s suit was brought be- 
yond the time of limitation allow 
ed the prior mortgagee 


Receiver appointed in a suit on 
a simple mortgage—If creates a 
charge in favour of the mortgagec 
in respect of rents and profits— 
Amount due to the Government 
from mortgagor in respect of kudi- 
maramath—Priorities os 





- 
pd 
<” 





Subrogation—Conditions for 
applicability of principle—Payment 
of entire amount due on prior en- 
cumbrance—Doctrine of consolida- 
tion—Applicability — Transfer of 
property Act (IV of 1882 as amend- 
ed), S. 92—“Mortgage has becn 
redeemed” — Effect of expression 

CPE wa 





Usufructuary mortgage—Lease 
back to mortgagor—Arrears of rent 
subsequent to period of lease— 
Claim to recover arrears—Equity 
of redemption brought to sale in 
execution—Previous application for 
execution in another decree between 
the same parties for arrears of rent 
before the lease expired—-Principle 
of res judicata how far applicable 
A), 34, R. 14, Civil Procedure Code 
(V of 1908), applicable ing 


Muhammadan Law—Wills and codi- 
cils—-Mode of creating—-Telegram 
and fetter from testator to solici- 
tors to alter draft of codicil—- 
Death of testator—Telegram and 
letter if amounts to an effective 
codicil se 

Oaths Act (X of 1873), Ss. 8,9 an 
11——Claim petition under O. 21, 
R. 100, Civil Procedure Code, (V of 
1908) —Challen to claimant to 
state on oath—Subsequent suit under 
O. 21, R. 103—Whether suit was 
barred by evidence in the earlier 
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143 
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Oaths Act (X of 1873)—-Contd. PAGE. 


proceeding — Circumstances to be 
considered—Evidence on challenge 
confined to the particular proceed- 


ing .. 685 


Official Referee—Powers of 


Partnership Act (IX of 1932), 
Ss. 69 and 74—Decree on promis- 
sory note passed without contest~— 
Execution of decree—Objection that 
decree not valid as plaintiffs were 
members of unregistered firm—If 
can be taken in execution 


Passing off—~See trade name. 


Penal Code (XLV of 1860), Ss. 
148, 149 and 427——~O ffence under— 
Dispute as to land—One party put- 
ting up  structures—Other party 
demolishing them—Court not decid- 
ing question of ownership of land 
-Conviction for offence under Ss. 
148, 149 and 427—-Sustainability .. 


moe, 149 and 326—Grievous 
hurt by accused—Other accused 
joining in unlawful assembly with 
the common object of causing hurt 
~--Punishable for gmevous hurt— 
-Criminal Tribes Act (VI of 
1924), S. 23 (1) es 
nomen, 175—Failure of defendant 
in civil suit to produce certain re- 
cords-—-Complaint under Criminal 
Procedure Code, S. 482—Compe- 
tency Bs 
m, 193-—-Allegation in plain 
false—Offence under $. 193—Neces- 
sity for complaint by Court—If can 


be evaded by party filing a com- x 


plaint of defamation n 


ww, 206-—Offence under—Judg- 
ment-debtor—Undertaking given to 
Court not to transfer property— 
Transfer made in breach of under- 
taking—Intention to deceive cre- 
ditor—Ingredient as to secrecy— 
—Registration of document whe 


ther negatives : , 761 


mann S, 504—Saying during discus- 
sion “shameless fellow. I will shoe 


se 336 


.. 329 


571 


775 


you”—If offence under S. 504 .. 655 


Practice—Appeal to Federal Court 
Certificate under Government of 
India Act (1935), S. 205 (1)— 
Necessity for before an application 
to High Court under Civil Proce- 
dure Code (V of 1908), O. 45 can 
be made for admission of appeal 
to Federal Court—Obligation of 
members of the Bar not to make 
unreliable statements of fact based 
on surmises or guesses Supp. .. 

Appeal to Federal Court— 

Certificate under India Act, 5. 





28 


Practice—Contd. 


205 (1) as to validity of existing 
Act—Repeal and re-enactment of 
the Act with Governor-General’s 
consent—Applicability of the new 
Act to appeal—New grounds if can 
be allowed to be taken Supp... 
Appeal to Privy Council—High 
Court decree and certificate under 
S. 205 of India Act, 1935 for Fede- 
ral Court not mentioning the ques- 
tion of interpretation of Order in 
Council under India Act, 1935-—Ap- 
peal to Privy Council, whether com- 
petent (PC). 2% 


Division Bench not accepting 
as correct a decision on a question 
of law of another Division Bench 
of same High Court-——Necessity to 
refer to Full Bench (F.B.) .. 


Federal Court--Exercise of 
discretion by High Court—When 
interfered with in appeal by Federal 

urt— Supp. .. 
Official records—Late produc- 
tion—Propriety of rejection 
Remanding a case merely to 
give opportunity to both parties to 
adduce evidence which ought to 
have been adduced at the trial— 
Propriety 


Presidency Small Cause Courts 
Act (XV of 1882), Ss. 43 and 47 
—Sub-lessee leasing in favour of 
another—Suit by sub-lessee to re- 
cover possession—-Subsequent suit 
by the tenant in actual possession 
denying right in his own lessor to 
retain possession—-Whether suit 
maintainable 


Presidency Towns Insolvency Act 
III of 1909), S. 106 (1) (a)— 
rder for administration of an in- 

solvent estate in a summary manner 
—Failure to obtain leave of Court 
to appeal—Appeal if can be enter- 
tained 
Prevention of Adulteration Act 
(III of 1918), See Madras Acts. 


Principal and agent-——Contract of 
agency—Accounts to be rendered 
at the place of business—Deciding 
factor regarding the place of per- 
formance—Contract Act (IX of 
1872), S. 182—Inference as to place 
of performance—Jurisdiction for 
entertaining suit on accounts 


Contract to sell goods—Pur- 
chase by agent of goods—Principal 
advancing money for cover against 
agent’s possible loss—Pledge by 
agent of goods without authority of 
principal— Whether conversion in 
law—Repudiation of contract by 
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. 605 


533 


. 558 
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Principal and Agent—Contd. 


principal—Claim of agent to be paid 
purchase money according to origi- 


PAGE. 


nal agreement--How far justifia $ i 


in the circumstances 


Principal and dire Caio 
by principal debtor—If implied dis- 
charge of surety—-Express contract 
by surety to be liable notwithstand- 
ing composition——Effect—Banker— 
If bound to disclose state of ac- 
count of a constituent to his surety 
oe Act, S. 143—If as 

le 





Suit by agent for recovery of 
balance due from principal-—If{ suit 
for accounts—Jurisdiction of ii 
Cause Courts 


Surety for proper iaaa 
tion of property—When can be re- 
leased from the bond 


Privy Council--Appeals from Fede- 
ral Court—Admissible only in sub- 
stantial cases (PAG: J 


Procedure—Federal Court of India 
-Appeals to Privy Council—Only 
admissible in substantial cases 





. 424 


. 173 


. 938 


. 706 


(P.C.) .. 706 


Provident Fund-—Recoveries of ad- 
vances made from Provident Fund 
—-If to be deducted from attachable 
salary under C, P. Code, S. 60 (k). 


Provincial Insolvency Act (V of 
1920), S. 4—~Scope—Suit on mort- 
gage—Pendency of proceedings in 
insolvency to set aside mortgage—li 
bar to suit in civil Court : 


mens. 23 (i)—Order under—If 
can affect sentence of imprisonment 
of insolvent under Cr. P. code 
5. 488 (3) 


mers, 28 (2)-—[nsolvents’ cone 
cation to Debt Conciliation Board 
without consent of Insolvency 
Court—Jurisdiction of Board 


ee, 35—Adjudication based on 
alleged fraudulent preference of one 
creditor—Finding in proceedings 
under S. 54 of the Provincial Insol- 
vency Act, that there was no pre- 
ference—Annulment of adjudication 
under S. 35-—-Jurisdiction to make 
-Failure of debtor to object to ad- 
yudication—If bar to application for 
annulment—S. 37—-Disposal of as- 
sets realised on annulment (F-.B.). 


8. 37 and 43—Death of in- 
solvent—Annulment of adjudication 
subject to vesting of property in 
receiver till payment of a specified 
creditor—Later application by other 
creditors for modification of order 


936 


. 647 
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Provincial Insolvency Act 
(V of 1920)—Conid. 


PAGE. 


so as to include their debts also— p 


Jurisdiction of Court 


S. 53—-A pplicability—Mort- 
gage executed more than two years 
before insolvency 


S. 54—Mortgage by debtor 
within three months of adjudication 
-Alienation under threat of legal 
proceedings and to escape liability 








for costs—If fraudulent preference. 786 





S. 66 (2)—Insolvency of a 
Hindu father--Daughter’s marriage 


expenses—If entitled to preference. 334 


Provincial Small Cause Courts 
Act (IX of 1887), Art. 31 of Sch. 
II—Suit by agent for recovery of 
balance due from principal—I{ suit 
for accounts—Jurisdiction of Small 
Cause Courts 

Sch. II, Art. 141—If bar to 

suit for contribution for petshkush 

paid after estate has passed into. 
other hands 


Registration Act, S. Petes of 
collateral security on date of loan 
evidencing deposit of title-deeds not 
registered—Admissibility in evi- 
dence 

m. 17 (b) and 17 (1) (e)— 
Decree for sale of mortgaged pro- 
perty registered— 
Transfer of Property Act (IV of 
1882), Ss. 59 and 100—Vendor’s 
lien subsisting under S. 55 (4) of 
the Transfer of Property Act 


See C. P. C., S. 11 


Revenue Recovery Act. See Mad- 
ras Acts. 








Res judicata. 


. 868 : Sale of land—Contract for—Vendee 


. 2/0 


228 


| 


entering into possession—Vendor— 
Joint Hindu family—One of the 
members a minor—Right of vendors 
to sue for specific performance 


Contract of sale without con- 
veyance—Part performance by pay- 
ing an instalment and taking pos- 
session by assignee of contract— 
Stranger obtaining registered sale- 
deed from vendor—Suit for decla- 
ration that subsequent transferee 
had no title—Maintainability 
(P.C.) . 





Second appeal-—Costs—Trial Court’s 
discretion—Appellate Courts inter- 
ference how far justifiable 


Settlement of accounts and adjust- 
ment of new loan towards dis- 


charge of pre-existing loan— 
Later transaction when “loan” in 
itself Supp. .. 


. 173 


. 175 


. 561 


. 922 


291 


75 


. 764 
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a -- PAGE, | Transfer of Property Act (IV Paur 


Specific: performance—Contract for of 1882)—Contd. 


4 


ka 1 
sale of land—Vendee entering into mS S3-A-——Contract of sale 
possession—One of the: vendors without conveyance—Payment of an 
‘(member of a joint Hindu family) instalment and taking possession by 
minor—Right of vendors to sue for assignee of contract—Subsequent . 
specific performance EE duly registered sale deed by origi-. 


nal vendor in favour of stranger—- 
; Suit by transferee in possession for 
240 declaration that subsequent trans- 


Subsequent events—Court’s duty to 
take notice of See C.P.C., O. 1, 

















r. 9 Me _ feree had no title to the propcity 
Succession Act (XXXIX of 1925), —Maintainability CP. Cy ca ako 
Ss. 241, 291, 228—-Letters of ad- S. 65-A—Mortgagor leasing 
ministration with copy of will an- | property to defraud creditors— 
nexed—If can be granted to agent | Lessee whether entitled to declara- 
of executor resident abroad without tion of his  title—Lessee whether 
requiring security .. 264 could redeem the property .. 601 
———S. 307, sub-Ss. 1 and 2— men, 76 and 77—Usufructuaiy 
Executor’s statutory power to mort- mortgage of kuzhikanom  rights— 
gage immovable property —Mortga- Mortgagee not paying rents—De- 
gees if bound to enquire into facts cree for rent unenforceable by 
outside the will as they existed m- lapse of time—Unpaid rent—How 
mediately prior to the testator's jok to be adjusted 603 
deni raed: aga) eminem, QZ Mortgage has becn 
——S 307 (1)—General assets of redeemed”—Effect of expression 
the estate mortgaged for raising (See Mortgage — Subrogation) 
moneys—Validity (P.C.) .. H6 
S 328—Specific legacv—Co- S 100—Sale by Court auction 
owners — Adverse possession — —Purchaser for value without 
Proof of ouster . 913 notice of previous charge—Sale 
Weni. TENAN. <x Widow whether subject to equities . S31 
clainimg deceased husband's Go- -9 108 (g)——-Sub-lease of ic- 
vernment Provident Fund—Succes- mainder of term of lease—If an 
sion certificate—If necessary .. 715 assignment of lease or a sublease— 
a Payment by sublessee of a charge- 
Surety. See Principal and surety. ipa entitled to enh 
rvey and Boundaries Act. See rom rent—Transfer of Property 
iir a N | Act, Ch. V including S. 108—A ppli- 
Taes anh ee a ' cabihty to agricultural leases 200 
x í 
under mıstaken belief that proper- | Ss: 119—Amending Act (AX 
ties were within jurisdiction—Claim of 1929)-—-Properties given in ex- 
for refund—Sustainabilty ., 582 | change-—Defect ın title of proper- 
ties—-Claim for the return of the 2x- 
Torts—Malicious  prosecution—Ab- changed properties — Whether a 
sence of reasonable and probable third party innocent of the transac- 
cause and malice—Defendant ho- tion could be dispossessed—Gov- 
nestly believing plaintiff to be party erning section—-S, 119 of Transfer 
to fraud—Malice negatived 668 of Property Act—Amending Act 
Trade name—Passing off—Name ac- whether affects rights .. 248 
quiring secondary significance de- , f i 
noting plaintiff's goods—Defendant Trust—Fiduciary relationship of 
trading under same name—Infringe- Banker and customer in respect of 
ment—Dissimilarity in get up—How money put in for transmission 254 
far a protection . 749 Scheme prohibiting borrawing 
Transfer of Property Act (IV of | from or lending to trust fund— 
1882), S. fi Pucchacer for value Person lending contrary to the pro- 
without notice of mortgage—En- vision—Rights .. 547 
titled to protection .. 791 | Usurious Loans Act (IV of 1937), 
—S. 53—Suit for setting aside S. 3-——Interest at 24 per cent. on 
alicnation made with intent to secured debt—-Presumption that it is 
defeat or delay creditors—Neccs- unfair (P.C.) .. B& 
sity to file suit in representative Vendor and purchaser—Vendor deli- 
capacity under Civil Procedure berately making false statement-—If 
Code, O. 1, R. 8 ne 872 vendee put upon enquiry . 314 
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Pace. | Wills—Cowid. PAGE. 


Village temple—Right to manage- 
ment—Allowing archakas to manage 
small property of the temple—If 
right of management of villagers 
ost Ko w 


Water-course—Right of neighbour- 
ing estate owners not to prevent 
flowing of water'as per mamool— 
Proof of damage if necessary tor 
injunction - í OO a 

Wills—See also (1) Hindu Law— 
Wills. (2) Mahomedan Law—- 
Wills, 

~ Bequest—Residuary bequest— 


965 


699 


Transfer of all properties not cov- 
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ered by will—Effect-—Bequest to cer- 
tain persons as members of tar- 
wad—Whether void for uncertain- 
ty .. 913 


Bequest to widow for her life 
and provision that after her death 
it should be enjoyed by daughter’s 
son—Daughter’s son predeceasing 
widow—Person entitled to estate .. 817 


m CONnStruction of-—Clause autho- 


rising executors to raise moneys for 
purposes of business—Clause Jimit- 
ing liability to trade assets—English 
and Indian law regarding executor’s 
powers ee .. 655 
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FEDERAL COURT.OF INDIA. 
[Appellate Jurisdiction | | 


PRESENT :— SIR Maurice Gwyer, C.J., SIR SHAH SULAIMAN AND 
SIR S. VARADACHARIAR, JJ. 


ON APPEAL FROM THE HIGH COURT AT PATNA. 


Surendra Prasad Narain Singh .. Appellant * 
© U. 
Sri Gajadhar Prasad Sahu Trust Estate and Others .. Respondents. 


Government of India Act (1935), S. 205 (1)—Certificate that case involved a 
question as to constitutional validity of a Provincial enactment—Subsequent repen 
of thz impugned Act and reenactment with Governor-General’s conseni—Jurisdictsron 
of Federal Court to hear the appeal—A pplicabilsty of new Act—New grounds tf can 
be allowed to, be taken—Bihar M oney-Lenders Act, 1939, S. 7—Sustt based on Chithas— 
Chithas if document on which loan ts based. 


Subsequent to the grant of certificate under S. 205 (1) of the gatra of 
India Act, the Bihar Money-Lenders Act, 1938, was repealed and replaced by the Act 
of 1939. Objection was taken to the maintainability of the appeal. 


Held, the certificate under S. 205 (1) of the Government af India Act does not 
become void or inoperative owing to the impugned legislation having been repealed 
and replaced by a new one. Nor can there be any question of getting it vacated. 
The right to appeal to the Federal Court accrued on the grant of the certificate and 
thereafter the only forum of appeal available to the appellant was the Federal Court 
and his right to go to the Privy Council, with or without special leave disappeared. 


As a special case, the Federal Court has power to grant leave under S. 205 (2) 
of the Government of India Act for taking new grounds: of appeal (here the availa- 
bility of the new enactment to the appellant) and can also take account of the new 
Act, s#9 motu. 


For the balance of the price due on the sale of immovable property an account 
was opened in the plaintiff’s books ‘for Rs. 1,000 in September, 1911. There were 
some subsequent advances and also the amount due on two hundies for Rs. 2,000 
was brought into the same account. In fasli 1320 the account was signed and from 
that date the interest payable on the account was by agreement between the parties 
increased from 14 annas to Re. 1 per cent. per mensem. The accounts continued up to 
12-10-1929 “(fash 1336). Though the total amount of the loan advanced was only 
about Rs. 3,700 and about Rs. 4,953 had been paid by way of interest the acknowledg- 
ment on 12-10-1929 showed Rs. 11,249-9-9 as due from the defendants. Plaintiff sued 
for the amount with interest. It was contended on behalf of the debtor that in view 
of S. 7 of Bihar Act VII of 1939 the plaintiff, having received as interest an amount 
exceeding the principal, was not entitled to any further sum for interest and that 
the amount should be calculated ion the footing that Rs. 3,700 was the principal amount. 


Held, (1) the mere mention of interest being payable at a particular rate and the’ 
implied promise to pay the principal cannot make the entry a “bond.” (2) The chithas 
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sued on cannot be regarded as a document on which a loan can be said to have been 
based or which evidences a loan and the plaintiff will be entitled to claim only 
Rs. 3,700. 


M H Maik with Rai Inde? Behari Saran, instructed by T K 
Prasad, (Agent), for the Appellant. 


Balłdeva Sahay (Advocate-General, Bihar) with Raghbir Singh and 
A. C. S Chari instructed by G. Sahay, (Agent), for Respondent No. 1. 
The other Respondents not represented. 


Sulaiman, J :—It is submitted before us on behalf of the respondents 
that the new Bihar Money-Lenders (Regulation of Transactions) Act, 
(Act VII of 1939), which has received the assent of the Governor-General, 
cannot be impugned on the ground of any repugnancy. But it 
is contended that this Court cannot, or at any rate should not, apply 
the new Act to this appeal. The appellant had invoked S 11 of the old 
Money-Lenders Act, but could not possibly rely on the new Act before the 
High Court as the judgment was pronounced on the 3rd of January, 1939, 
and the certificate also granted on that date, while the new Act, which 
received the assent of the Governor-General on the 15th April, 1939, was 
not published in the Gazette till the 1st May, 1939. Although the certif- 
cate had been granted, the appellant made a supplementary application im 
the High Court for leave to appeal to the Federal Court, which had stated 
the grounds of objection, but this also was made before the last-mentioned 
daie. The appellant did, however, rely on the new section in his petition 
of appeal, dated the 18th August, 1939, lodged in the Federal Court, and 
therefore complied with Order XII, Rule 5 F C R In the circumstances 
the appellant cannot now be tied down to the grounds mentioned in his 
supplementary application to the High Court for obtaining the leave. 


As regards the new S 13, which the appellant can invoke in the First 
Court even if the Federal Court were not to interfere, it was pointed out in 
Shyamkant Lal v Rambhajan Singh and Others that although this Court 
was not bound to take the new Act into account, it had certainly power to do 
so. The wordings of the new S. 7 are more imperative and prevent a Court 
in any appeal or revision also from passing a decree for an amount of 
interest in excess of that specified. Although this Court would not itself 
pass a decree in this case, nevertheless, it may remit the case to the High 
Court with a declaration as to the judgment and decree which are to be 
substituted for the judgment and decree appealed from; and the judgment 
and decree of the High Court now to be passed shall have to be in strict 
conformity with the provisions of the new S 77. It is, therefore, all the 
more necessary that this Court should not ignore the coming into force of 
the new provisions, which would bind the High Court when the decree comes 
to be passed If this Court were to ignore the new Act altogether the 
appellant would have no remedy left, as the High Court would not be able 
to give to the appellant the relief he is entitled to under that section. With- 
out any direction from his Court the High Court would not be able to modify 
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its own preliminary decree, which was passed when the old Act was in 
force, unless S 7 were widely interpreted so as to apply to the final decree 
and also avoid its being at variance with the preliminary decree 


It is argued that the High Court had granted a certificate that the case 
involves a question of interpretation of the Government of India Act, bearing 
on the validity of the old Bihar Money-lenders Act; but as that Act has 
been repealed, no question of any such interpretation now remains for 
consideration; and so the appeal is no longer maintainable. But the certifi- 
cate has not become void or inoperative owing to the Provincial legislation 
having been repealed and replaced by a new one. Nor can there be any 
question of getting it vacated. The appellant is still asserting the validity 
of the old Act, which governed the rights of the parties on the date when 
the High Court decided the appeal When the certificate was duly grant- 
ed his right to appeal to the Federal Court on that point undoubtedly 
accrued. Thereafter under S 205 (2) the only forum of appeal available 
to him was the Federal Court and his right to go to the Privy Council, with 
or without special leave, disappeared. Once the door of the Federal Court 
was opened to the appellant, it cannot be shut against him on the double 
ground that he can no longer rely on the certificate because the old law has 
been replaced by a new one, and he cannot rely on the new law because to 
avail himself of the new law he must get the certificate vacated, and then 
go to the Privy Council If this Court is not prepared to consider the old 
section, because it has been not only repealed, but replaced, by a new section, 
then it must consider and apply the latter, unless it can dispose of the appeal 
on some other shorter ground As a special case, the Federal Court has 
also power to grant leave for taking such a ground under S. 205 (2) of the 
Government of India Act, and can also take account of the new Act suo 
motte 


The High Court conceded, or at any rate assumed, that if the provi- 
sicns of the old S. 11 had been applicable, the plaintiffs could not have got 
a decree for more than the principal amount because the total amount of the 
loan advanced has been about Rs. 3,700 only while the amount repaid by 
way of interest was Rs 4,953 The plaintif respondent relies on the last 
words of S. 7, viz., “no Court shall ... pass a decree for an amount of 
interest... . , which .. ...... is greater than the amount of loan 
advanced, or, if the loan is based on a document, the amount of the loan 
mentioned in, or evidenced by, such document”. They contend that the 
suit is based on chithas and, therefore, the Court cannot go behind the amount 
oi the loan mentioned in and evidenced by the last chitha. 

The Bihar Money-Lenders Act contains several definitions ‘Princi- 
pal’ is defined in S 2 (h) as meaning in relation to a loan the amount actu- 
ally lent to the debtor; whereas under S 2 (d) ‘interest’ means rate of 
interest, including the return to be made over and above what was actually 
lent Under S. 2 (f) ‘loan’ means 

(1) an advance; 
(a) whether of money; 
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(b) or in kind, on interest made by a money-lender, 

(2) including a transaction on a bond bearing interest executed in 
respect of past liability; and 

(3) any transaction which, in substance, is a loan, with two excep- 
tions which are not relevant here 


The explanation makes it clear that a bond bearing interest executed 
in respect of goods taken on credit constitutes a loan, but a supply of goods 
on credit is not a loan. Thus a ‘loan’ is a wider word than the principal 
amount actually lent, as it may be an advance in cash or kind, or may bea 
transaction on a bond bearing interest executed in respect of past liability, 
or may be any transaction which is substantially a loan Interest that 
accrues is not an advance of money, but can become a loan if liability to 
pay it is undertaken in a ‘bond’. 


As the same word ‘loan’ has been used in S. 7, it should bear the mean- 
ing given to it by its definition. But the definitions in S 2 are themselves 
subject to the condition “unless there is anything repugnant in the subject 
or context’. The term ‘loan’ although wider than the term ‘principal’ is 
obviously used at three places in the same S 7, in contradistinction to 
‘interest’ used therein Indeed, the section itself uses both the words ‘loan’ 
and ‘interest’ in two different senses. When the same section talks of the 
amount of interest separately and aims at reducing it, it is reasonable to 
infer that loan would mot necessarily include the interest on it. The 
section applies to a suit brought in respect of “a loan advanced,” and the 
interest to be decreed is not to exceed the amount of “the loan advanced” or 
if “the loan” is “based on a document”, the amount ‘mentioned in or evi- 
denced by’ it The wordsinS 7 are not the total amount of debt menton- 
ed, but the ‘amount of the loan advanced or based on a document’. Had 
the intention been to refer to the total amount, including principal and 
interest mentioned in any document, it would have been made simpler to 
use some other word like claim or debt. Interest would be included in 
the loan only if its amount is entered in the document on which the loan 
is based 


Unfortunately the expression “if the loan is based on a document” used 
in S 7, is rather unhappy and liable to create an ambiguity. Ordinarily 
one speaks of a claim being based on a document and not a loan being based 
on it The concluding words, however, make the meaning clear as they 
refer to the amount of loan (+) mentioned in or (4) evidenced by such 
document Presumably by the expression “the loan based on a document” 
is meant the loan which has a document for its title-deed, on which the suit 
mav have to be brought to recover it. The words in the old S. 11, after 
the word ‘document’; which have been deleted now, were “on which the suit 
is based” Those words were likely to suggest that for the purposes of 
the total amount of the loan, the document which created a fresh cause of 
action for the suit was conclusive That would have included accounts 
stated and adjustments (which give rise to a fresh cause of action), though 
probably not acknowledgments. Presumably it was to: remove the possi- 
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bility of such a construction that the Legislature bas deleted those words 
The addition of the words “or evidenced by it” does not alter the position 
in any way for the governing words that still remain are “if the loan is 
based on a document ....... . the amount of the loan”. 


In the definition of ‘loan’ the first category, viz., “an advance, whether 
of money or in kind, on interest” obviously excludes interest. The respon- 
dents rely on the second category of transactions mentioned in the definition. 
Bu: there too the words “bearing interest” suggest the distinctiom between 
loan and interest, in spite of the fact that the words “in respect of past lia- 
bility” are wide enough to include liability for past debt, whether principal 
or interest. The transaction has to be on a “bond . . .. . executed in 
respect of past liability.” The third category of “any transaction which, 
in substance, is a loan” may for instance possibily include a promise to pay 
unpaid purchase money or promise to pay a sum of money for some other 
good consideration, but not a mere acknowledgment of interest due, unless 
it also amounts to a renewal of a bond In consequence of S 2 (f) the 
word ‘document’ used in S. 7 obviously means the ‘bond’ referred to in the 
definition of loan, as that is inseparably involved in the definition itself, so 
far as past lability for interest is concerned. 


The term ‘bond’ has not, however, been defined either in the Act or in 
the General Clauses Act Two definitions of it are to be found in Indian 
Acts S, 2 (3) of the Limitation Act (Act IX of 1908) defines ‘bond’ as 
including “any instrument whereby a person obliges himself to pay money 
to another, on condition that the obligation shall be void if a specified Act is 
performed, or is not performed, as the case may be”. S. 2 (5) of the Indian 
Stamp Act (Act II of 1899) defines ‘bond’ as “(a) any instrument whereby 
a person obliges himself to pay money to another, on condition that the 
obligation shall be void if a specified Act is performed, or is not performed, 
as the case may be; (b) any instrument attested by a witness and not pay- 
able to order or bearer, whereby a person obliges himself to pay money to 
another; and (c) any instrument so attested, whereby a person obliges him- 
self to deliver grain or other agricultural produce to another.”It will thus 
be seen that the essential common feature of these definitions is ‘any instru- 
ment whereby a person obliges himself’. 


In England the word ‘bond’ is sometimes taken in a wider sense, but 
there too the instrument must ordinarily bind the obligor for the payment 
of a sum of money to the obligee In Mozley and Whitley s Law Dictio- 
nary, 5th Edition, 1930, page 42, it is stated to mean “an instrument under 
seal, whereby a person binds himself to do or not to do certain things”. 
In Stroud’s Judicial Dictionary, 2nd Edition, page 204, ‘bond’ is stated to 
mean “an obligation by deed” On the other hand, in Wharton? Law 
Lexicon, 14th Edition, page 137, a ‘bond’ is stated to mean “a written acknow- 
ledgment or binding of a debt under seal,” and at page 308, ‘deed’ is defined 
as “a formal document on paper or parchment duly signed, sealed and 
delivered ” 
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The definitions in the two Indian Acts make it still clearer that the 
mstrument itself must oblige the obligor to the obligee, that is to say the 
language of the instrument itself must expressly create the obligation. 
Although the word ‘bond’ has not been defined in the Money-Lenders Act, 
it is fair to infer that the word has been used in it in the sense commonly 
understood im this country im view of the definitions in the Indian Acts, 
and not in the wider sense so as to include accounts stated, adjustments or 
acknowledgments. It, therefore, seems to me that an instrument cannot 
be a “bond” unless it contains an express obligation undertaken by the 
executants to pay or deliver goods. If the promise to pay is to be inferred 
by implication, them the document may amount to acknowledgment of lia- 
bility or adjustment, or even account stated, but would not be a bond. 


As pointed out by the High Court (p. 33 of the Paper Book), “At the 
close of every mahajam year when accounts wera adjusted an acknowledg- 
meut for the amount found due (including interest) was writter out and 
signed by the debtors and a chttha for the next mahajam year opened with 
its top lines only written and signed by them” For the last chitha 
(Exs. 1z and lz (a) dated the 24th Asin, 1936, corresponding to 12th 
October, 1929, which only was within three years of the suit, there were 
the following words: “Wrote out chitha for 1336 Fs. It is correct 
(Sd.) Surendra Narayan Singh By my own pen”. Two stamps of two 
annas each were affixed at this place. This particular endorsement did not 
contain any express promise to pay the amount nor any stipulation to pay 
interest As noted by the High Court, below this writing the formal chitha 
was prepared by the plaintiff’s servant in these words: ‘Chitha for 1336 Fs., 
prepared in favour of Babu Gajadhar Prasad Sahu . . interest payable at 
1 per cent per mensem ...... ” Then followed the transactions for 
1336 Fs. These included on the credit side the balance brought over from 
1335 Fs as well as the interest that accrued during 1336 Fs , and on the 
debit side four small payments. Then a balance was struck up to the 
24th Asin 1336 Fs. amounting to Rs, 11,249-9-9 Below this, two stamps 
of two annas each were affixed and the following endorsement was made: 
“Rupees eleven thousand two hundred forty-nine, annas nine and pies nine 
enly is due to me up to 24th Asin, 1336, the end of the Mahajani year . 
(Sd ) Surendra Narayan Singh. By my own pen ” In the account 
prepared by the plaintiff’s Munim the rate of interest payable had certainly 
been noted ; but in the endorsement signed by the debtor there was no express 
stipulation to pay such interest, although that also must be deemed to have 
been implied v i i 


The chithas form a series of entries in the plaintiff’s account books. In 
order te rake the last portion of S. 7 applicable against the defendant, the 
plaintiffs have to argue that the document referred to in the section must 
here mean the chitha on the last page of the defendant’s account in the 
plaintiff’s account book. As there were cross entries in the plaintiff’s 
accounts, and the payments made were entered on the debit side and deduct- 
ed from the amounts on the credit side, and then a final balance struck, it 
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is obvious that the entry at the bottom of the last chitha was not a mere 
acknowledgment of liability like the endorsement at the top, but that it was 
a record of an adjustment and an account stated Siqueira v. Noronha. 
It, therefore, follows that there was, by necessary implication, a promise to 
pay the amount due with interest, although with the exception of the words 
“due by me” there were no other words which could convey an express 
promise to pay. Btshun Chand v Girdhari Lal 7 


The point, however, is clear that in the year 1929, long before the 
Money-Lenders Act was in contemplation, the intention of the parties was 
simply to adjust their accounts showing the balance brought over from the 
previous year, the interest that had accrued during the year and the reduc- 
tron on account of the payments made in that year. The amount of the 
stamp duty paid, though not by itself conclusive, also furnishes some indi- 
cation that it was not the intention of the parties to get a fresh bond exe- 
cuted with an express promise to pay the amount due Under Art. 15 of 
Sch. I of the Stamp Act the duty payable in respect of a bond is at the 
rate of Rs 2-8 per Rs 500 or part thereof for sums exceeding Rs. 1,000 
The stamps of two annas each that were affixed to the chithas show that 
the parties contemplated the recording of an acknowledgment of liability 
after an adjustment of accounts, or of an account stated, and not the exe- 
cution of any formal bond, with an express promise to pay, which would 
have required a higher stamp duty 


The entries at the top and at the bottom were admittedly separated by 
a year’s interval, and the middle entries were certainly not simultaneous 
with the first, and need not necessarily have coincided in time with the latter 
The entries made by the plaintift’s Munim in the chetha are in the third 
person and do not read like the recitals in a bond executed by the defend- 
ants. On the other hand, the endorsement at the top and the entry at the 
end are in the first person, which profess to have been made hy the debtor 
himself. It is, therefore, impossible to treat the whole document as one 
bond The transaction as evidenced by the last chitha does not really go 
any further than the account stated The document itself shows that the sum 
of Rupees eleven thousand two hundred and forty-nine annas nine and pies 
nine, was not the loan advanced, but was the principal sum plus interest that 
had accrued during the previous years, minus all payments that had been 
made during the past years. The last chitha itself separately specifies the 
amounts for one year. Of course the mere mention of a figure in a docu- 
ment is not always absolutely conclusive as it remains open to the execu- 
tants to show that in reality the full consideration mentioned therein had 
mot actually passed. Much less would the sum total noted in the chitha 
make it conclusive that the whole of it was the loan. 


The intention of the Provincial Legislature in enacting S. 7 read with 
S. 2 (f), which draw a distinction between loam and interest, appears to 
be to accept the amount of the loan mentioned or evidenced by a document, 


QO- 
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if the loan is based om such a document and amounts to a; transaction on a 
bond bearing interest and duly executed But when a statement of 
account, not amounting to a bond, itself shows that the whole of the amount 
mentioned therein is not a loan, but part of it is professedly interest, that 


interest cannot be accepted conclusively as a part of the loan within the 
meaning of S. 7. 


The question then simply resolves itself into this: Can the endorse- 
ment made by the defendant at the bottom of the last chitha be regarded 
as “a transaction on a bond bearing interest executed in respect of past 
liability”? It seems that such a constructiom would be contrary to the 
intention of the parties The last chitha cannot, therefore, be treated as a 
bond within the scope of the definition of “loan” in S. Z (f) According- 
ly, the amount entered in the last chitha cannot be regarded as the minimum 
amount behind which the Court cannot go and which it must assume to be 
the loan In this view the first portion of the section comes into play and 
the Court is debarred from granting a decree for an interest im excess of 
the principal amount of the loan. As interest in excess of that amount has 


already beer paid, the plaintiffs can have a decree for the principal amount 
advanced and no more. 


The last point urged by the appellant is that tha Court should reopen 
the transaction under S 8 of the new Act Im the first place this point, 
which was covered by S. 12 of the old Act, does not appear to have been 
pressed before the High Court; and without a special leave of the Federal 
Court, as referred to im S. 205 (2) of the Government of India Act, it can- 
mot be raised in appeal. In the second place, the point really becomes 
wholly unnecessary if the plaintiffs are to get a decree for the principal 
amount only and not for any interest. 


I would accordingly allow the appeal and remit the case to the High 
Court with the declaration that the following decree be substituted for the 
one appealed from :— 


“The appeal be allowed, the decree of the trial Court modified and the 
plaintiff’s suit decreed for the principal sum (about Rs. 3,700) only and 
his claim for past interest disallowed, with pendente lite interest at 6 per 
cent per annum, and future interest on the consolidated amount at the same 
rate.” — 


Varadachariar, J :—This is an appeal, by the first defendant, against a 
decree for money passed by thd Courts below against the appellant and his 
undivided coparcerers Amongst the contentions urged on the defen- 
dants’ behalf, before the High Court at Patna, there was one based upon 
S 11 of the Bihar Money-Lenders Act, 1938, which limited the amount of 
interest which a money-lender was entitled to claim. The High Court 
rejected this contention, in the view that it had taken in prior cases, that. 
S 11 of the Bihar Act of 1938 was void, on the ground of repugnancy to 
existing Indian legislation This appeal has been preferred to this Court, 
on a certificate, granted under S 205 of the Constitution Act, to the effect 
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that the case involved a substantial question of law as to the interpretation 
of that Act 


Before us, the appellant’s learned counsel relied upon the decision of this 
Court in Jagadish Jha v. Aman Khan? and contended that, apart from. the 
question of the validity of S 11 of Bihar Act III of 1938, the debtors were 
in any event entitled to claim the benefit of S. 7 of the Bihar Money 
lenders (Regulation of Transactions) Act, 1939 (VII of 1939), which had 
been passed after the decision of this case in the High Court and had in 
substance reproduced the provisions of S. 11 of the Act of 1938 with 
retrospective effect. As the earlier case before this Court had been heard 
ex parte, the learned counsel for the respondent desired, and was permitted, 
to urge certain contentions against the view taken in that case as to the right 
of a debtor in similar circumstances to claim the benefit of the new Act. 
A question was also raised as to the extent of the benefit which the defen- 
danis would be entitled to on the.true construction of S 7 of the new 
Act. 


The objection to the right of the appellant to claim the benefit of the 
new Act in the proceedings before this Court was raised not only in this 
appeal, but in three other cases which were heard in course of January and 
February this year With a view to facilitate a full argument of this 
objection, we agreed to defer pronouncing our judgment till all the four 
appeals had been heard. Some aspects of this objection have beer dealt 
with in the judgment in case No. 13 of 1939" and in! my learned brother’s 
judgments in this case and in case No. 10 * It was also urged in some of 
the cases that as the contention based on the new Act had not been mention- 
ed as a ground in the proceedings taken in the High Court, even after the 
new Act came into force, the appellant ought not to be permitted to raise 
it here This argument ignores the provision of S. 205 of the Constitu- 
tiom Act The certificate was granted by the High Court when the Act of 
1938 was in force and there was no necessity or occasion to raise before the 
High Court in subsequent proceedings the contention based on the new Act 
Once the appeal’ is before this Court, it is open to this Court to grant leave 
to the appellant to raise particular grounds of appeal It must. also be 
observed that the contention based on the new Act is not really a ground of 
appeal against the decision of the High Court, because the new Act was 
not in existence at the time of that decision. As explained in the judg- 
ment in Shyamakant Lal v. Rambhajan Singh and Others, it is this Court 
that takes cognisance of the new Act, with a view to do justice between the 
parties, as the new Act has been made retrospective. It was suggested 
in one or two cases that the validity even of S 7 of the new Act was open 
to challenge, but the objection was not pressed. 








1. (1939) 3 F.L.J. 7. 

2. Subhanand Chowdhary v. Apurba Krishna Mitra, (1940) 1 M.L.J. Supp. 
23: (1940) 3 F.L.J. 58. - 

3. Jai Gobind Singk v. Lachm Narain Ram, (1940) 1 M.L.J. Supp. 14: (1940) 
3 F.E.J. 46. ; f 
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The contention of the learned counsel for the respondents as to the 
effect of the application of S 7 to the case was based on the nature of the 
dealings between the parties and of the accounts maintained by the creditor 
in respect of the same. The transactions between the parties, so far as 
they are relevant to the present case, began, in September, 1911, with a 
purchase of immovable property by one Iswardhari Singh, the undivided 
uncle of the appellant, from the plaintifs predecessor in title Out of the 
sale price of Rs 2,900, Rs. 1,900 was paid in cash and for the balance of 
Rs. 1,000 an account was opened in the plaintiff’s books (Exhibit I series) 
Two days later, there was an advance of Rs. 115; and there were a few 
advances during fasli 1319 Im fasli 1320, a sum of Rs 2,000 due under 
two hundies drawn by Iswardhari Singh in favour of the same creditor was 
brought into the same account In fasli 1320 the account was signed not 
only by Iswardhari Singh, but also by two of his undivided younger brothers, 
one of whom was the father of the second defendant From this date, 
the interest payable on the account was, by agreement between the parties, 
increased from fourteen annas to ome rupee per cent. per mensem. The 
accounts continued up to 12-10-1929, that is, the end of the Mahajami year 
corresponding to fasli 1336. Though the only subsequent advance by the 
creditor seems to be a sum of Rs. 5 paid in cash in fasli 1334, the receipt 
side of the accounts shows several items of payments from time to time. 
The way that the account books were maintained has been described in the 
judgment of the High Court as well as in the judgment just delivered by 
my learned brother. The result of the account was that though the total 
amount of the loan, including the unpaid balance of the purchase money, 
was only about Rs. 3,700 and an amount of about Rs 4,953, had been paid 
by way of interest, the acknowledgment on 12-10-1929 showed that a sum 
of Rs. 11,249-9-9 was then due from the defendants to the creditor. f Vide 
entry marked Exhibit I (2) (a)]. It may be mentioned in passing that 
it was stated before us by the learned counsel for the respondent that in 
the chstha for fasli 1336, not merely the heading but the whole of the page was 
in the handwriting of the first defendant In the view that we: take of 
the case, nothing turns upon this circumstance. 

On the facts above stated, it was contended on behalf of the appellant 
that as the creditor had already received towards interest an amount 
exceeding the principal, the plaintiff was not, in view of S. 7 of the Bihar 
Act VII of 1939, entitled to any further sum for interest up to the date of 
the institution of his suit and that thd amount now payable by the defen- 
dants should be calculated on the footing that a sum of only Rs 3,700,4.e , 
the principal amount, was due at the date of the institution of the suit 
In the plaint, the sum due from the defendants had been calculated on the 
basis that Rs. 11,249-9-9 was due on 12-10-1929; adding a claim for 
compound interest at 12 per cent per annum with annual rests, the plaint, 
which was filed on 20-8-1932, claimed Rs. 15,713-4-6 with further interest. 

S 7 of Bihar Act VII of 1939 provides that in respect of interest 
payable up to the date of the institution of the suit, the Court shall not pass 
a decree for an amount “which together with any amount already realised 
as interest. . . . is gréater than the amount of loan advanced or, if 
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the loan is based on a document, the amount of loan mentioned in or evi- 
denced by such document.” With reference to the concluding words of 
the section above set out, it was argued on behalf of the respondent that, 
in the present case, the chitha entry, Exhibit I (z) (a), dated 12-10-1929 
which has been signed by the first defendant should be regarded as “the 
document on which the loan is based” and that the plaintiff was accordingly 
entitled to treat the sum of Rs. 11,249-9-9 there shown as “the amount of 
loan” within the meaning of S 7 of the Act. If that contention were 
accepted, the appellant would not of course be entitled to any relief in this 
appeal, because the interest claimed between 12-10-1929 and the date of the 
institution of the suit did not exceed the amount mentioned in the docu- 
ment It was in this connection urged that the chstha entry Exhibit I (s) 
(a) should be held to amount to an “account stated” between the parties 
and as such to furnish a separate cause of action for the recovery of the 
money there shown as due In support of this contention the learned 
counsel for the respondents relied on the decisions of the Judicial Com- 
mittee in Siqueira v Noronha? and in Bishun Chand v. Girdhari Lal’ and 
on certain observations of the Lahore High Court in Narain Das v. Miran 
Baksh and Others ° 

The authorities cited on behalf of the respondents themselves recog- 
nise the distinction between cases in which a statement of account signed 
by the debtor may be intended to be only an admission of the correctness 
of the account or a mere acknowledgment of a debt and cases in which it 
may be an “account stated” in the real sense [See also the antithesis 
recognised in O. XX,r 8, of the English Supreme Court Rules.] Whether a 
particular statement of account falls in the one category or in the other is 
a question to be determined with reference to the circumstances of each 
case. An examination of the chithas, Exhibit I series, in the present case 
leads me to think that the signed entry at the end of each year followed by 
a corresponding entry at the commencement of the next year could only 
have been intended to serve as an admission by the debtors of the correct- 
ness of the account which was maintained by the creditor. Except on this 
hypothesis, there was little significance in going through this process every 
year. In this view, the last entry, Exhibit I (s) (a) dated 12-10-1929 
could have no greater significance than the corresponding entries in the 
chithas of the earlier years. It has not been suggested or shown that at 
the time when that entry was made, it was intended to be anything like a final 
closing of the accounts between the parties, so as to put the debtors’ liability 
on anew basis So far as.one can see, it was merely an accident that the 
accounts stopped with fasli 1336, probably because the creditor died about 
the end of 1929 or early in 1930 and his estate soon became the subject- 
matter of litigation (Probate case 24 of 1930). The legal significance of a 
set of accounts closely resembling Exhibit I series in the present case was 
considered by Jenkins, C.J , and Woodroffe, J., in Gakstaun v. Hutchison,* 


1. (1934) 67 M.L.J. 103: L.R. 1934 A.C. 

2. (1934) '67 M.L.J. 110: L.R. 61 LA. 273. LL.R: 56 All. 376 (P.C,). 
3. (1924) I.L.R. 5 Lah. 406. 

4, (1912) I L.R. 39 C. 789. 
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and the learned Judges held that the signed entries in the bahi chithas would 
not even amount to an “acknowledgment of a debt” within the meaning of 
Art I of the Indian Stamp Act, 1899. It is not necessary for us to go so 
far; but the observations of Woodroffe, J , in that case may be usefully 
referred to im this connection It may also be mentioned, for what it is 
worth, that the Courts below relied on the signed entries in the accounts 
only as “acknowledgments” sufficient to save the bar of limitation, [vide the 
discussion of issues 2 and 5] If Exhibit I (2) (a) had been regarded 
as an “account stated” in the true sense, no question of limitation would 
have arisen at all, as the suit was instituted within three years of Exhibit 
I (2) (a)—vide Art 64 of the Indian Limitation Act. 


Even if it should be assumed that Exhibit I (g) (a) represents an 
“account stated” between the parties, that does not seem to me to be deci- 
sive of the question under S. 7 of Bihar Act VII of 1939. The respon- 
dents can press into service the concluding words of the section only if it 
can be said that Exhibit I (2) (0) is “the document on which the loan is 
based”. This expression is, to say the least, not very happy, but inter- 
preting it in the light of the definition of “loan” in S. 4 (f) and of the 
scheme of the Act, it is not very difficult to gather the meaning intended. 
In attempting to include in the definition of “loan”, documents executed in 
respect of a past liability (as distinguished from a contemporaneous 
advance), the legislature used the expression “transaction om a bond 
executed in respect of a past lability’ Here again, the expression “tran- 
sactron on a bond” is perhaps open to criticism and I am not sure if the 
word “bond” in this context was intended to be limited to a formal deed or 
to documents of the kind specified in the definition of “bond” in the Indian 
Stamp Act But I am unable to believe that mere debit entries or balance 
entries in accounts (even though signed by the debtor) could have been 
intended to be comprised in the expression “transaction on a bond”. 
It seems to me at least necessary that the document relied on should have 
been intended to embody the contract between the parties and should ex 
facie show a promise or undertaking to pay before it can be spoken of as 
a “bond” The Indian law has clearly emphasised the distinction between 
a promise to pay and a mere statement or acknowledgment of liability (see 
the antithesis in Art I of the Indian Stamp Act and the way that an I1.0.U 
is dealt with in ‘the illustrations to S 4 of the Negotiable Instru- 
ments Act). The decision in Narain Das v Miran Baksh and Others; 
seems to me to have gone too far in holding that book entries of balances 
signed by the defendants would amount to a “bond” within the meaning of 
Art. 67 of the Indian Limitation Act. The definition of “bond” in S. 2 (3) 
of that Act clearly implies that the document must be one “whereby a person 
obliges himself to pay mroney to another’. J am unable to concur in the 
view that the mention of interest being payable at a particular rate and the 
possible implication therefrom of a promise to pay the principal would 
suffice to bring the account-entry within the category of “bond” (cf. 


1. (1924) LL.R. 5 Lah. 406. 
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observations of the Judicial Committee in Muhammad Akbarkhan v. Attar 
Singh, where dealing with the definition of a “promissory note” their Lord- 
ships stress the distinction between an ordinary undertaking to pay and one 
which has only to be inferred or implied) Readig the words “if the loan 
is based on a document” in S 7 of the Bihar Act in the sense above indi- 
cated, it cannot be held that the entry I (s) (a) im this case is a “document 
on which the loan is based”, because it merely says “Rs. 11,249-9-9 is due 
by me up to 24th Asin 1336 ” 


The learned counsel for the respondents based an argument on the 
difference between the words employed at the end of S 7 of the Act of 
1939 and the words occurring in the corresponding provision (S. 11) of 
the Act of 1938; it is not easy to follow that argument. The earlier Act 
fixed the limit at the amount of loan mentioned in “the document on which 
the suit ts based” while the Act of 1939 speaks of the amount of loan “men- 
tioned in or evidenced by such document.” The use of the expression “stich 
document” is of course an improvement, as this portion of the section is 
introduced by the words “if the loan is based on a document” But it is 
not easy to state what distinction the legislature had in mind when, in the 
later Act, it referred to two alternatives, by the words “men- 
tioned in” and “evidenced by” respectively In Singheshwar Singh 
aml others v  Medn Prasad Singh and others,» the learned 
Judges of the High Court have endeavoured to state a possi- 
ble explanation, in the light of what was mentioned to them by the Advocate- 
General of Bihar. I do not find it necessary to express any opinion 
on that statement, because, in either alternative, the amount to be taken 
note of is the amount of loan and the word “loan” must be understood m 
the light of the definition clause already referred to. It must also be borne 
in mind that in both the Acts this portion of the section is introduced by 
the same opening words “if the loan is based on a document”. 


Even if it were possible to regard the accounts in this case as the docu- 
ment on which the loan is based, it does not seem to me possible or reasona- 
ble to confine our attention, as the learned counsel for the respondents 
invited us to do, to the particular entry marked Exhibit I (s) (a). The 
account books must be taken as a whole and as the entries therein clearly 
show what items represent principal and what items interest, the Court 
must arrive at the “amount of the loan” by excluding the items that repre- 
sent only interest. The scheme of the Bihar Money-Lenders Acts empha- 
sises the distinction between liability in respect of the principal and lia- 
bility in respect of of the interest and whether a party relies on the words 
“mentioned in” or on the words “evidenced by” at the end of S. 7 of the 
Act of 1939, the “amount of loan” must be determined with reference to 
the whole document and not by confining attention to a particular entry. 


== 


1. (1936) 71 M.L.J. 712: L.R. 63 1.A. 279: I.L.R: 17 Lah. 557 (P.C.), at 
P, 568. 
2. A.I.R. 1940 Pat. 65. 
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I am for the above reasons unable to accede to the respondents’ con- 
tention that the sum of Rs 7:11,249-9-9 shown in Exhibit I (s) (a) should 
be taken as the starting point for the determination of the extent of. the 
defendants’ liability even under S 7 of Bihar Act VII of 1939. The 
plaintiff will only be entitled to claim up to the date of the plaint the sum 
of Rs 3,700 or such other sum as the parties may agree or the High Court 
may on the accounts find to represent the principal amount due. On this 
sum, the plaintiffs will be entitled to simple interest at 6 per cent. per annum 
from the date of the plaint to the date of the decree to be passed by the 
High Court From that date, the aggregate amount due for principal and 
interest will carry interest at 6 per cent per annum. 

The decrees of the High Court and of the Trial Court are set aside 
except in so far as they relate to costs. The High Court will pass a revised 
decree in the light of the foregoing directions. The defendants will remain 
liable for the costs awarded against them by the decree of the Trial Court 
and the original decree of the High Court. There will be no order as to 
the costs of this appeal. 

er, C.J :—I concur, and only desire to add a few words. S. 7 of 
the Act of 1939 is no doubt extremely obscure and ill-drawn; but if the 
Advocate-General’s contention were correct, I should find it difficult to 
understand why, in an Act plainly intended for the relief of debtors, money- 
lenders should have been presented with so simple a method of circumvent- 
ing it. I should for this reason be unwilling to accept his contention, un- 
less the language of the Act left me no alternative In my opinion that is 
not so I agree that it is impossible to regard the record of transactions 
which was kept by the parties in the present case as a document on which 
a loan can be said to have been based or which evidences a loan # and I think 
that the words in S.-2 of the Act, “transaction on, a bond bearing interest 
executed in respect of past liability”, ought in any case, having regard to 
the manifest intention of the Act, to be strictly construed 

I agree with the order proposed to be made. 

Kes: Appeal allowed. 
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altogether for loans advanced 
regards previous loans, S. 7 g the 
principal, and 5. 8 gives a er reliefs 
according to circumstances. 
intended that the Court sh 
then decide whether it should or exercise all or any of the three 
powers mentioned in the section. W the intention been as contended for 
, on behalf of the appellants, the language would have been ‘the Court shall 
“exercise all or any of the following powers’. The use df the word “may” 
indicates that the Court is not bound to exercise at least one of the powers 
and may well not exercise any of the powers at all. The language as it 
stands can mean only this that the Court has the discretion to exercise all 
or any or none of the specified powers. 









A further point has been urged on behalf of the respondents that the 
new S. 7 is wira vires of the Provincial legislature. The argument is as 
follows :—Quite apart from any question of repugnancy, which is cured 
by.the assent of the Governor-General, S. 7 has been enacted to reduce 
interest on all loans including loans based on a document. Now a loan based 
on cheques, bills of exchange, promissory notes and other like instruments, 
would be a loan based on a document within the meaning of the section and 
would be governed by the prohibition contained in it. But “cheques, bills 
of exchange, promissory notes and other like instruments” fall under List I, 
Entry No. 28, of the Seventh Schedule, and are within the exclusive powers 
of the Federal legislature. By virtue of S. 100 read with S. 316, it follows 
that the power of the Provincial Legislatures to make enactments in respect 
of these documents is wholly excluded. If the provisions of S. 7 would be 
void in such particular cases, then the whole section must be deemed to be 
altogether void. 


Although one of the previous debts had in part been based on a promis- 
sory note, the present suit is based on a mortgage deed and not on a promis- 
sory note and the field is therefore apparently clear. The period of limitation 
being short, S. 7 would rarely apply to suits on promissory notes. It is 
accordingly unnecessary io consider the objection in detail in this case, 
particularly as the point does not directly arise, nor has it been fully argued 
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twuuey also Included the interest 
ge. The special provision in 
O. KAN the general provision in S.-34. 
Till the per er was considered to remain 
at the rate specified in the 
contract. Jagannath Prosa v. Surajmul Jalal and others.? 


By Act AKI of 1929, O. XX as amended, and a new r. 11 was 
inserted, which deals specially with interest, and provides that the Court 
“may” order payment of interest to the mortgagee up to the date fixed for 
payment at the rate payable on the principal. It follows that this special. 
provision, which removes any conflict that there might have been between 
_ S. 34 and O. XXXIV, rr. 2 and 4, gives a certain amount of discretion to 
the Court, so far as interest pendente lite and subsequent interest are con- 
cerned. It is no longer absolutely obligatory on the Courts to decree 
interest at the contractual rate up to the date of redemption in all circum- 
stances, if there be no question of the rate being penal, excessive or sub- 
stantially. unfair within the meaning of the Usurious Loans Act, 1918. See 
- Sripat Singh and Others v. Naresh Chandra Bose and Others, although 
in this case when considering O. XXXIV, r. 2, the Privy Council case of 
Jagannath Prosad Singh Chowdhury v. Surajmul Jalal and others, was 
overlooked. In Jagdish Jha and others v. Amar Khan* interest after the 
institution of the suit was ordered by this Court to be paid at the rate of 
6 per cent. per annum on the principal amount till the date fixed for payment. 
In my opinion the view then taken as to the power of a Court to reduce 
interest pendente lite was not contrary to law. 


The Bihar Legislature, as shown by the Preamble of Act III of 1938, 
in order to give relief to debtors has inaugurated a new policy by regulating 
money-lending transactions. S. 6 makes any contract for the payment of 
compound interest after the Act came into force altogether void. S. 7 dis- 
allows interest upto suit in excess of the amount of the principal. S. 8 gives 
power to the Court to re-open the whole iransaction and give relief in respect 











1. (1939) 1 M.L.J. 272: LL.R. (1939) Mad. 151 (FB). 

2. (1926) 52 M.L.J. 373: L.R. M LA. 1: LL.R. 54 Cal, 161 (P.C). 
3. A.I.R. 1932 Pat. 332 at p. 334. 

4, (1939) 3 F.L.J. 7 at p. 9. 
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of interest in excess of 9 per cent. simple per annum in the case of a secured 
Joan notwithstanding any contract to the contrary. The power of the Court 
to reduce interest in. Bihar has, therefore, become much wider than that under 
the Usurious Loans Act. It may not be quite in harmony with these new 
provisions to go back to the old practice or the old standard of high rates of 
interest, which were freely allowed. It may even be contrary to the spirit 
of the Bihar Act now to allow compound interest at a high contractual rate 
not only during the pendency of the suit but even, up to six months after 
the preliminary decree to be passed hereafter. 


Of course, whether the Court would or would not give relief in respect 
of interest in excess of nine per centum simple per annum, and if so to what 
extent, will depend on the special circumstances of each case. The opinion 
of the High Court on such a matter must carry weight, where, being conscious 
of its discretionary power under S. 8, it has considered the case not to be 
a fit one for the exercise of such power. Just as in Case No. 13! decided 
to-day, the pendente lite interest should be reduced to 12 per cent. per 
annum simple. 


Varadachaniar, J—I wish to add a few words, with reference to the 
argument urged on behalf of the appellants as to the manner in which S. 7 
of Bihar Act, VII of 1939, should be applied to one of the loans sought to 
be recovered in this case. The appellants also sought to invoke the aid of 
S. 8 of that Act, with a view to re-open the settlement of accounts made at 
the time of the execution of the mortgage bond, Exhibit V. But, as held 
by the High Court, that section only gives a discretionary power and we 
have not been shown sufficient reason for interfering with the refusal of 
the High Court to exercise that power in the circumstances of this case. It 
is true that in the particular paragraph dealing with this queston, the learned 
Judges have not assigned their reasons; but the reasons are fairly gatherable 
from the rest of the judgment. 


The suit comprised claims under two mortgage bonds, Exhibit V, dated 
4th October, 1923, and Exhibit V (a), dated 24th April, 1930. The interest 
due under Exhibit V (a) up io the date of the institution of the suit did not 
amount to a sum equal to the principal amount of the bond; no question 
therefore arises under S. 7 of Bihar Act VII of 1939, in respect of that 
bond. The earlier bond, Exhibit V, had been executed to secure repayment 
of a sum of Rs. 2,500, and it provided for the payment of compound interest 
with annual rests at Rs. 1-1 per cent. per mensem. This amount of Rs. 2,500 
was made up of a sum of Rs. 1,500 received in cash to pay off another 
creditor of the mortgagors and a sum of Rs. 1,000 treated as paid to the 
mortgagees themselves in discharge of antecedent debts due to them from 
the mortgagors. The bond gave particulars of the antecedent debts; and 
after reciting that the amount due up to that date for principal and interest 
in respect of those debts was Rs. 1,047, it provided for the payment of 
Rs. 1,000 out of the mortgage loan towards that amount. 


1 Subhkanand Chowdhary v. Apurba Krishna Mitra, (1940) 1 M.L.J. une 23: 
(1940) 3 F.L. J. 58 
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With reference to Exhibit V, the learned counsel for the appellants 
contended that, even under S. 7 of Act VII of 1939, the Court must re-open 
the account in respect of the antecedent debts referred to in Exhibit V, and 
limit the interest claimable by the plaintiffs up to the date of the suit, in 
respect of this portion of the mortgage debt, to the amount of prncipal due 
under the antecedent transactions. I am unable to accede to this contention. 
The case is certainly one of a “loan based on a document” ; and under the 
concluding words of S. 7, interest 1s in such a case claimable up to the 
“amount of loan mentioned in the document”. The loan document must in 
this case be taken to be Exhibit V, and not the earlier documents referred 
to in it, because the definition of “loan” in S. 2 (f) includes a “transaction 
on a bond executed in respect of past liability”. How exactly this definition 
and the provision of S. 7 are to be applied to ordinary cases of “renewals” 
it is not necessary for the purposes of this case to decide. Where however, 
as in the present case; the parties settle accounts in respect of a pre-existing 
liability and agree that money borrowed under a later transaction, even from 
the same creditor, should be applied in discharge of that pre-existing liability, 
it seems to me that the later transaction should in law be regarded as a loan 
by ‘itself, though cash did not actually pass between the parties by way of 
lending and repayment: [see observations of Greer, L.J., as he then was, 
in Lyle v. Chappell referred to with approval by the Judicial Committee in 
5. R. M. S. Chedambaram Chettiar v. Loo Thon Poo"). 


The appeal is allowed and the decree of the Courts below modifed to 
this extent, vis., that the interest payable to the plaintiffs up to the date of 
the institution of the suit in respect of Exhibit V, will be limited to Rs. 2,500. 
The question of interest pendente lite has been dealt with in case No. 13 of 
1939, On both the bonds, the principal amounts will carry simple interest 
at 12 per cent. per annum from the date of the institution of the suit to the 
date fixed for payment in the revised decree to be passed by the High Court. 
After that date, there will be interest at 6 per cent. per annum on the aggre- 
gate amount of principal, interest and costs up to date of realisation. The 
case will be remitted to the High Court for a revised decree being passed 
on the above basis. The plaintiffs-respondents will retain the costs awarded 
to them by the decrees of the High Court and of the Trial Court. There 
will be no order as to costs in this Court. 


The appellants’ learned counsel applied for an order under S. 10 of the 
Bihar Act of 1939, permitting payment by instalments. The appellants will 
be at liberty to make the application before the High Court which has to pass 
the decree. a 


Gwyer, C.J.—I concur and have nothing to add. 
K-S. , Appeal allowed. 
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Bihar Money-Lenders Act (VII of 1939), S. 7—Suit ta enforce the share ‘of 
liability of a co-deblor under a mrigage—“Aimount of loan mentioned im document?— 
If whole mortgage amount or the share only. . 


In a sutt to enforce a mortgage against a creditor in respect of his share of the 
debt the debtor claimed the benefit of S. 7 af the Bihar Money-Lenders Act (VII of 
1939). The plaintiff contended that the whole amount mentioned in the mortgage 
deed, should be taken as the principal amount and an amount equal td that can be 
‘awarded as interest up to date of the suit under S. 7. 


Held, the only reasonable interpretation of the section is ta read it as referring 
to the claim brought against the particular defendant whol is sued and the amount 
which is due from him alane and is the subject matter of the claim. 


Rajeshwari Prasad instructed by G. Sahay, Agent, for the Appellants 


Raghbir Singh with P. P Varma, instructed by T. K. Prasad, Agent, 
for the Respondents. ` 


Sulaiman, J :—This is a mortgagors’ appeal arising out of a suit 
brought to enforce a mortgage, dated the 1st January, 1915, executed by 
Debindra Prasad Sukul, defendant No. 4, and Birendra Prasad Sukul, 
defendant No 1 for Rs. 100,000 carrying interest at 0-8-0 per cent. per 
mensem compounded every second year The present plaintiffs were by 
inheritance entitled to only 2|6th share in the mortgage deed. The rest has 
gone to the defendants The Courts below have found that there was a 
legal necessity for Rs 25,000 only which represented an unpaid purchase 
money for. properties taken by both, while Rs. 25,000 went into the pocket 
of Debindra alone The plaintiffs had discharged Debindra Prasad and 
his sons from all liability and sued to enforce the mortgage against the half 
share of Birendra and his-sons The amount ‘claimed in the plaint was 
1/6th of Rs. 100,000 plus corresponding interest. The Courts below have 
passed a decree for Rs 12,500 (1|/6th of Rs. 75,000)’ and interest at con- 
tract rate up to the date fixed for payment in the decree. The defendants’ 
plea that section 11 of the Bihar ` Money-Lenders Act, 1938, should be 
applied was rejected, By the High Court on the ground that the section had - 
been held by a Full Bench ‘tol be void. 2 


S llof the old Act has now been a by S. 7 of the new Act (Act . 
VII of 1939), the applicability of which is governed by our Ruling in Case 
No 9 of 1939, Surendra Prasad Narain Singh v. Gajadhar Prasad pa 
Trust Estate and Others, decided to-day | 
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If the principal sum due from the defendants-appellants were taken to 
be Rs 12,500, and if the principle of S. 7 were to apply and the plaintiffs 
are to be given interest up to the date of the suit, not exceeding the prin- 
cipal sum, then the total amount due up to the 26th April, 1929, when the 
suit was brought would be Rs. 25,000 only According to the accounts as 
appended to the decree of the first suit, the amount of principal and interest 
calculated up to that date exceeds Rs. 28,000. It is contended on behalf 
of the appellants that this amount should be reduced to Rs. 25,000. 


The learned advocate for the plaintiffs, however, contends before us 
that as the sum of Rs. 100,000 is mentioned in the mortgage deed, the 
maximum limit for the award of interest is that figure, and therefore the 
amount awarded by the Courts below, being well below it, cannot be reduced 
It seems difficult to accept this argument, when the plaintiffs themselves 
have broken the integrity of the mortgage and split up the liability. 


Reading S. 7 of the new Act as a whole, it is quite obvious that it deals 
with a suit brought by a money-lender (against the defendant who is sued) 
in respect of a loan advanced (to the defendant sued against) in which a 
decree has to be passed (against the defendant who is sued) the amount of 
interest allowed prior to the suit not exceeding the amount of the loan 
advanced (to the defendant sued against) or if the loan (due from the 
defendant sued against) is based on a document, the amount of the loan 
(due from the defendant sued against) mentioned in or evidenced by such 
a document. It could not have been the intention of the legislature that 
if there are several executants who have borrowed various sums and the 
creditor sues one of them for his separate share only, having already realiz- 
ed the balance from the others, then the maximum prescribed for the 
amount of interest to be decreed against him is not to exceed the aggregate 
of the various sums borrowed by him as well as all the other pro forma 
defendants, who are not really being sued. The only reasonable interpre- 
tation to put on the section is to read it as referring to the claim brought 
against the particular defendant who is sued, and the amount which is due 
from him alone and is the subject matter of the claim. 


The construction sought to be put on the sectron on behalf of the plain- 
tiffs would frustrate the object in view In the present case, on the find- 
ings of the Courts below, the principal amount for which the contesting 
defendants were liable, is only Rs 12,500 and no more This is therefore 
the only amount, apart from interest, for which the decree can be passed | 
against them The mortgage-deed was wholly invalid in respect of 
Rs 25,000 as against them. In my judgment it will be in accord with the 
intention of the Provincial legislature as disclosed by the various provisions 
in the Act for the reduction of interest to interpret the section so as to give 
relief to the defendants in respect of the interest which they would other- 
wise be liable to pay. I am, therefore, of the opinion that the plaintiffs are 
entitled, to have a decree for the principal sum of Rs 12,500 and a total 
interest Rs. 12,500 up to 26th April, 1929, when the suit was filed, plus 
pendente Rte and future interest as ordered by the High Court. 
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Varadachanar, J. 


Varadachariar, J.:—I wish to add a few words with reference to the 
contention urged by the learned counsel for the respondents on the appli- 
cation of S 7 of the Bihar Act of 1939 to the circumstances of this case. 
That section limits the interest claimable up to the date of the plaint to the 
“amount of loan mentioned in the document”, As Rs. 1,00,000 is the 
amount mentioned in the mortgage bond in the present case, the learned 
counsel argued that the plaintiffs were entitled to claim full interest as per 
terms of the bond, so long as it did not exceed Rs. 1,00,000. I am unable 
to accede to this contention On the plaintiffs’ own showing, the liability 
of the appellants to the plaintiffs was only to the extent of one-sixth of the 
total liability and the total amount of the loan has for the purposes of this 
suit been found to be only Rs. 75,000 Though the respondents’ conten- 
tion has the merit of plausibility and ingenuity, it seems to me that on a 
reasonable interpretation of the section, the appellants’ liability for interest 
up to the date of the institution of the suit must be limited to Rs 12,500. 
The appeal is to this extent allowed and the case will be remitted to the 
High Court for a revised decree being passed on the above footing. The 
plaintiffs will be entitled to the costs awarded to them by the decrees of the 
High Court and the Trial Court. There will be no order as to the costs 
of this appeal 


Gwyer, C.J.—I agree. 
Res Appeal allowed; in pare. 


[Appellate Jurisdiction. | 
PRESENT :— SIR MAURICE GWYER, C.J., SIR SHAU SULAIMAN AND 
SIR S. VARADACHARIAR, JJ. 


ON APPEAL FROM THE HIGH COURT AT PATNA. 


Subhanand Chowdhary and Another = Ap pellants* 
v. 
Apurba Krishna Mitra and Another at Respondents. 


Government of India Act (1935), S. 205—Certificate that case tvolved a 
question as to constitutional validity of a provincial enactment—Subsequent repeal and 
re-enactincnt of the Act with Governor-General’s sanctton—Effect on the certificate 
and the jurtsdicitton of the Federal Court to hear the appeal—Crui!l Procedure Code 
(V of 1908), Ss. 151 and 152—If certificata con ba vacated wnder—Jurisdiction to 
entertain appeal on grounds other than those covered by certificate. 


The plaintiff on appeal before the High Court successfully impugned the consti- 
tutional validity of S. 11 of the Bihar Money Lenders Act, 1938 The defendant 
obtained a certificate under S. 205 (1) of the Constitution Act. The date of the 
High Court judgment and the certificate was 17th January, 1939. On Ist May, 1939, 
the Bihar Money Lenders (Regulation of Transactions) Act (VII of 1939), came 
into force after it had received the assent of the Governor-General. It was contended 
that by reason of the new Act, coming into force, the certificate had become 
infructuous and ineffective. It was also suggested that the High Court had power 
in appropriate circumstances to vacate a certificate under Ss. 151 or 152 of the 
Civil Procedure Code. j 


*Case No. 13 of 1939. March 18, 1940, 
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Heid, S. 152 of the Code, had no application to the present case and there can. 
be no inherent power to alter a decree or certificate, which was correct at the time 
when it was made or given because of the happening of some subsequent event. If 
the High Court has no power to vacate its certificate the Federal Court has certainly 
no, péwer to do so. 


hen jurisdiction to hear an appeal is once vested in the Federal Court by the 
grant of a certificate, it cannot be divested by any subsequent event. Once certificate 
has been granted an appdllant can appeal on any ground whatsoever if the Court 
thinks fit to give him leave to do so Jurisdiction to entertain the appeal on other 
grounds would: not be excluded even 1f the appellant declined to argue that decision 
of High Court on the constitutional question with respect to which the certificate had 
been granted was wrong. 
. B. B. Tawekley with Major Surendropal Singh instructed by 
T. K. Prasad, Agent, for the Appellants. 


Sir Brojendra Matter with Raghbir Singh, instructed by B. Banerfi, 
Agent, for Respondent No. 1, Respondent No. 2 not represented. 


JupcmMent —In this case the facts do not differ materially from others 
which have come before us lately from Bihar; but the Advocate-General of 
India, on behalf of the respondents, has raised a novel and interesting point. 


The plaintiff (the present first respondent) obtained a decree in the 
Court of the Subordinate Judge, Muzaffarpur, and the decree (with certain 
modifications in their favour) has been upheld in the High Court. The 
defendants’ claim to have the benefit of S. 11 of the Bihar Money-lenders 
Act, 1938, was rejected, since that provision had already been held by the 
High Court to be void Sadanand Jha v. Aman Khan'; but the High Court 
granted a certificate under S. 205 (1) of the Constitution Act. 


The date of the judgment of the High Court and of their certificate was 
17th January, 1939. On Ist May, 1939, the Bihar Money-lenders (Regu- 
lation of Transactions) Act, 1939 (Act VII of 1939), came into force. The. . 
application of the appellants to the High Court for admission of their appeal 
to the Federal Court was made on the 11th May, and the appeal was finally 
admitted by the High Court on the 2nd October last. The Act of 1939, 
which has been before this Court in several cases during the present sittings, 
repealed and re-enacted S. 11 of the Bihar Money-lenders Act, 1938, and 
since it had been reserved for the consideration of the Governor-General and 
had received his assent, its validity cannot be challenged as that of the Act 
of 1938, had been. 


Such are the facts of the case, and the Advocate-General admitted that, 
if the appeal were properly constituted, the appellants would be entitled to 
the benefit of the Act of 1939; but he contended that there was no appeal 
properly before the Court. He put his argument in this way. The 
certificate under S. 205 (1), granted on 17th January, certified 
that the case involved a substantial question of law as to the interpretation 
of the Constitution Act, that question being (or so it is to be presumed, for 
the certificate does not mention any particular question of law) whether 
S. 11 of the Bihar Money-lenders Act, 1938, was, as the High Court had 
held in their earlier decision, void under S. 107 of the Constitution Act, 





- 


1, (1939) I.L.R. 18 Pat. 13 (FB), 
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because repugnant-to an existing: Indian law, viz., S.2 of the Usuary Laws 
Repeal Act, 1855, S. 3 of the Usurious Loans Act, 1918, and possibly also 
S. 37 of the Contract Act, 1872. The Advocate-General admitted: that on 
the day when this certificate was granted it was a good and valid certificate, 
and that the appellants were entitled at that time to appeal to this Court not 
only on the question as to the validity of S. 11 of the Act of 1938, but also 
on any other ground mentioned in S. 205 (2) of the Constitution Act. But, 
he said, the question of law, as to the validity of S. 11 ceased to exist at the 
beginning of May, when the new Act of 1939, came into force; and, since 
the Act was retrospective, the certificate had become, to use his own expres- 
sion, “infructuous” and ineffective. Accordingly, he argued that this Court 
had no longer jurisdiction to hear the appeal, either on.the constitutional, or 
on any other ground, since an effective certificate alone is the foundation 
of the Court’s jurisdiction; and that the appellants must seek their remedy, 
if any, before the Judicial Committee. He also pointed out that the object 
of the appeal now is to obtain the benefit of the Act of 1939, that is to say, 
of a law which was not yet in existence when the certificate was granted by 
the High Court. 


S. 205 of the Constitution Act is in the following terms :— 


“205.—(1) An appeal shall lie to the Federal Court from any judgment, decree or 
final order of a High Court in British India, if the High Court certifies that the 
case involves a substantial question of law as to the interpretation of this Act or 
any Order in Council made thereunder, and! ıt shall be the duty of every High Court 
in British India to consider in every case whether or not any such question is involved 
and of its own motion to give or to withhold a certificate accordingly, 


(2) Where such a certificate is given, any party in the case may appeal to the 
Federal Court on the ground that any such question as aforesaid has been wrongly 
decided, and on any ground on which that party could have appealed without special 
leave to His Majesty m Council if no such certificate had been given, and, with the 
leave of the Federal Court, on any other ground, and no direct appeal shall lie to 
His Majesty in Counc, either with or without special leave.” 

The granting of a certificate is thus the necessary condition precedent 
to the exercise of its jurisdiction by this Court; and it sets in motion a train 
of consequences. No provision is made for the cancellation or vacating of 
a certificate after it has once been granted. The Advocate-General did 
indeed suggest that the High Court had power in appropriate circumstances 
to vacate a certificate under 5, 151 or S. 152 of the Code of Civil Procedure. 
He abandoned the suggestion however before the conclusion of his argument, 
and in our opinion he was prudent to do so. Plainly S. 152 of the Code 
has no application to such a case as the present, and there can be no inherent 
power to alter a decree or certificate, which was correct at the time when it 
was made or given, because of the happening of some subsequent event. 


If the High Court had no power to vacate its certificate, this Court has 
certainly no power to do so. Can it then treat an existing certificate as 
having become “infructuous”’, because the constitutional question with 
respect to which it was given subsequently becomes of no more than academic 
interest? The Advocate-General referred to the observations of the 
Judicial Committee in Attorney-General for Alberta v. Attorney-General for 
Canada, where the Lord Chancellor stated that it was the practice of the 





1. (1939) A.C. 117 at 122, 128. 
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Committee not to entertain appeals which have no relation to existing rights 
created or purported to be created or to express opinions on subjects which 
are no longer of any practical interest. In our opinion it would be convenient 
for this Court to follow the same practice; and we have in an earlier case 
declined to hear arguments on the validity of the repealed Bihar Act, of 1938. 
But we are not now considering the convenience or otherwise of a particular 
practice; we are considering a question of jurisdiction. The certificate 
granted by the High Court on 17th January, 1939, admittedly conferred 
jurisdiction on this Court to hear the appeal; and we have to determine 
whether that jurisdiction has been taken away from us, by reason of the 
alteration of circumstances. In our opinion, when jurisdicton to hear an 
appeal is once vested in this Court by the grant of a certificate, it cannot be 
divested by any subsequent event. A certificate 1s the key which unlocks 
the door into this Court, and a litigant who has once passed through that 
door cannot afterwards be ejected by the happening of events outside and 
beyond his control. It seems to us quite immaterial that the relief which 
the appellants now claim arises from an Act, which was not law when the 
certificate was granted. S. 205 (2) is plain; and once a certificate has been 
granted, an appellant can appeal on any ground whatsoever, if the Court 
thinks fit to give him, leave to do so. Nor do we think, though it is not 
necessary to decide the point, that the jurisdiction of this Court to entertain 
the appeal on those other grounds would be excluded, even if an appellant 
declined to argue before us that the decision of the High Court on the 
constitutional question with respect to which the certficate had been granted 
was wrong. | 


It is sufficient for us to base our judgment on what we conceive to be 
the true construction of S. 205 of the Constitution Act, and we do not think 
it necessary to decide whether the appellants had also a vested right under 
the Act of 1938, which was saved to them by 5, 8 of the Bihar General 
Clauses Act, notwithstanding the repeal of the Act of 1938, by the Act 
of 1939, 


The facts in the present case are unusual and are unlikely to recur. 
We do not suppose that Parliament ever contemplated a contingency of the 
kind; but that is no reason why we should not give effect to the plain language 
of the Act. Nor could we lightly adopt a construction which would have 
this result, that an appeal properly begun and continued in this Court was 
suddenly, by the action of a Provincial Legislature, taken out of our juris- 
diction and transferred to the jurisdiction of the Judicial Committee. 


In our opinion therefore this Court has jurisdiction to entertain the 
appeal, The appellants’ counsel did not argue any grounds of appeal other 
than the application of the Bihar Act of 1939, and, as we have already said, 
the Advocate-General of India, on behalf of the respondents, admitted that, 
if the appeal were properly constituted and this Court had jurisdiction, the 
appellants were entitled to the benefit of the Act. We accordingly allow the 
appeal to the extent of reducing the interest payable to the plaintiff up to the 
date of the institution of the suit to Rs. 8,500 in respect of the first mortgage 
bond, Exhibit I, and to Rs. 3,995 in respect of the second bond, 


ee 
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Exhibit I (a). As regards interest pendente lite, this is governed in the case 
of mortgage actions by O. XXXIV, r. 11, of the Code of Civil.Procedure, 
which provides that the Court “may” order payment of interest, up to the 
date on or before which payment of the amount found due is under the 
preliminary decree to be made by the mortgagor, at the rate payable on the 
principal, or where no such rate is fixed at such rate as the Court may deem 
reasonable; and it is to be observed that though this provision has found a 
place in the Code since 1929, S. 7 of the Bihar Act of 1939, 
is expressly limited to interest claimable up to the date of the 
institution of the suit. The Act has maintained a distinction between loans 
advanced before the Act and loans advanced subsequently; as regards the 
latter it has limited the rate of interest (S. 5) and has also prohibited 
--compound interest (S. 6), while as regards the former it has only limited 
the aggregate amount of interest payable up to the date of the institution 
of the suit (S. 7). The contract for the payment of interest thus not having 
been declared illegal, but only unenforceable beyond a certain point, the 
creditor retains his contractual rights except to the extent to which the 
statute has expressly limited them. In these circumstances, it may perhaps 
be open to doubt whether the policy of the Bihar legislation can properly be 
taken into account by a Court which is considering whether there are any 
grounds for reducing the rate of interest to which a mortgagee would 
ordinarily be entitled under the provisions of O. XXXIV, r. 11 of the Code, 
since this would in effect be to extend the Act to a period with which the 
Legislature has not chosen to deal; but it may be that the wide powers of 
reopening transactions originating before or after the commencement of the 
Act, given to the Court by S. 8 of the Bihar Act of 1939, were regarded hy 
the Legislature as conferring a much wider discretion than that given by 
O. XXXIV, r. 11, or by the Usurious Loans Act, 1918. Having regard to 
all the circumstances, we think that the justice of the case will be met by 
allowing the plaintiff (respondent) simple interest at 12 per cent. per annum 
rather than the 12 per cent. compound interest with yearly rests specified in 
the contract, in respect of the principal amount due on both the bonds from 
20th December, 1934, to the date fixed for payment in the revised decree 
to be passed by the High Court. From the latter date the aggregate amount 
due for principal, interest and costs will carry interest at 6 per cent. per 
annum till the date of realisation or payment. 


The case will be remitted to the High Court with a direction to discharge 
their order dated 17th January, 1939, and the order of the Subordinate Judge 
dated 2nd March, 1936, and to pass a decree in the terms above stated. The 
respondents will retain the costs already awarded to them in the High Court 
and in the Court below; there will be no order as to costs in this Court. 


Kae Appeal allowed. 
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PRESENT :— SIR ‘MAURICE GWYER, C.J , SIR SHAH SULAIMAN AND 
Sır S. VARADACHARIAR, JJ. l 


ON APPEAL FROM THE HIGH COURT AT PATNA. 


Raja Prithwi Chand Lall Chowdhry .. Appellants* 
v. 
Rai Bahadur Sukhraj Rai and Others .. Respondents. 


Practice—Appeal to Federal Court—Certificate under Government of India 
Act (1935), S. 205 (1)—Necesstty for, before am application to High Court under 
Civil Procedure Code (V of 1908), O. XLV can be made far admission of appeal to 
Federal Copseri—Obligation of members of the Bar not to make unreliable statements 
of fact based on surmises or guesses, 


Where the certificate under the Government of India Act (1935), S. 205 (1) is 
not in existence an application to the High Court under O. XLV of the Civil Proce- 
dure Code is quite irregular. It may be that where a certificate had not been grant- 
ed at the time the judgment was pronounced, the party interested might bring the 
matter to the notice of the Court by an application, but that will not be an applica. 
cation under O. XLV. 


Impropriety of counsel making to the Court statements of fact which turn out 
to be based on surmuses or guesses pointed out. 

Rajeshwari Prasad, Raghbir Singh, A. C S. Cham and A H Fakh- 
ruddin, instructed by G Sahay, Agent, for the Appellant. 


Krip Narain with Radha Mohan Lal, instructed by Tarachand Brij- 
mohanal, Agent, for the Respondents. 


JupGMENT.—This appeal must be dismissed.’ It appears that in the pro- 
ceedings before the High Court the point which the counsel for the appellant 
now seeks to raise was never mentioned and it is not clear on what grounds — 
the certificate under S. 205 of the Constitution Act was obtained from the 
High Court. The application made under O. XLV of the Civil Procedure 
Code to the High Court was quite irregular, because r. 17, which has been 
added to O XLV by the Government of India (Adaptation of Indian Laws) 
Order, 1937, assumes that a certificate under S 205 of the Constitution 
Act has already been given. No such certificate was in existence when 
the application was made. It may be that where a certificate had not been 
granted at the time the judgment was pronounced, the party interested 
might bring the matter to the notice of the Court by an application, but 
that will, not be an application under O. XLV. We do not know what 
question of interpretation of the Constitution Act was in the opinion of 
the High Court involved in the case and the record throws no light upon 
the point 


Counsel for the appellant told us that the only point which he desired 
to argue was the application of S. 8 of the new Bihar Act of 1939 (Act VII 
of 1939). It is the first time in any Court that the appellant has sought 
to make such a submission, either under S. 8 of thd Act of 1939 or under 
the corresponding section of the earlier Act of 1938. In his petition of 


LA 
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appeal he does not even refer to that section, but to different sections alto- 
gether. We were told that this was a printer’s error, but we have seen a 
typescript copy of the petition, with references to those sections inserted 
in manuscript and initialled by the appellant's agent We were asked to 
allow the petition to be amended, but in the circumstances we see no reason 

_— for allowing any amendment; and even if we had done so, we should cer- 
tainly have rejected a request that we should exercise for the first time a 
discretion which the High Court could have been, but was not, asked to 
exercise under S. 12 of, the earlier Act, a section which, so far as we are 
aware, the High Court has not at any time held to be void, as it has held 
other sections of the same Act to be. 


We have one other observation to make. Counsel for the appellant, 
“Tin dnswer to questions put to him by the Court, made what purported to 
| be statements of fact relating to matters arising out of the, litigation, which 
on further enquiry were found to be no more than surmises or guesses on 
his part When counsel take on themselves the responsibility of making 
-statements of fact to the Court, the Court is entitled to assume that 
those statements are true in every particular, so that it may implicitly rely 
upon them This is a rule which admits of no qualification. It is an 
honourable obligation of the Bar and of great value in the administration 
of justice; and we trust that we shall not have occasion to draw attention 
to it again. 


The appeal is dismissed with costs. 


KeS. Appeal dismissed. 


